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VJIK 342.1

Jparan Bacubesuh!

ITPABHA JIP’)KABA 11 CABPEMEHA VYIIPABA

CaxeTrak: Y 0BOM pagy yKa3aHO je Ha pa3IMduTa CXBaTarma IojMa
IpaBHE JpkaBe. MimMa MUmbEema Koja 1mojaM MpaBHE JIp’KaBe jaKko
T10jeHOCTaBIbY]y. Behn Opoj Munubema moiasu of mojMa mpaBHe
Ip>kaBe y popMaHOM, a MOCTOj€ W MUIIJBEHA KOja TojaM IpaBHE
npxaBe oapel)yjy y MaTeprjaTHOM CMHCTY.

CydespeHa ca HOBUM H3a30BHMMa, MHCA0 O MPABHOj APXKABU CE M3-
HOBa TIpobieMarn3yje u penarususyje. Mehytum, To He 3HaUM 1a
IpaBHa JprkaBa Tpeda ma Oyne HaIyIITeHa, MOIITO j& OIUTpajia Be-
JUKY YJIOTY Yy MpeoOJIHKOBamy KOJIEKTHBHE CBECTH, IOIyJapuca-
By U NpaBHOM YTBphHUBamy HajBUIINX JPYIITBEHUX BPEIHOCTH,
Kao WITO cy c10004a, MpaBla, CATYPHOCT U APYTE.

[IpaBHa np>kaBa HUje CTpaHa HH HAILlEM MCKYCTBY, C 003UpOM Ja je
CPIICKM HapoJll yBEK OHO OpaBOTBOpaH Hapoa. Ha to ymyhyjy
OpOjHH CIIOMEHHIM M3 HajcTapuje UCTOpPHje CPICKOI HapoAa Ha
MPOCTOpUMa Ha KOjUMa je JKUBEO.

Taxolhe, y paay ce U3HOCE KJIacH4HA, Ka0 U HOBHja CXBaTamba
mojMa IMpaBHE JpiKaBe, C TUM ILITO CE OBa pasMaTpama J1ajy y KOH-
TEKCTy mpo0iieMa ympaBe U IEHEe caBpeMeHe opraHu3auuje. [la-
Kiba je TocBeheHa nuTamy NpUMEHE IpaBa U OpojHUM 00jeKTHB-
HUM U CyOjeKTMBHUM (akTOprMa KOjU HETaTHMBHO YTHUY Ha MpH-
MEHY IpaBa M JOBOZAC A0 HECAaBPIICHOCTH Y (DYHKIMOHHCAY
npaBHe ApxkaBe. Jleo pama mocseheH je momahmM HCKyCTBHMA Be-
3aHUM 3a KpU3y MPaBHOT cUCTeMa Y (QYHKIMOHUCAKY MPaBHE JIp-
’aBe y THM yCJIOBUMA.

! TouenT, KpUMUHAIMCTHYKO-TIONMIMjCKa aKkaaeMuja, beorpa.
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Pasmotpen je u mpobnem (yHKIMOHHCama MpBaHE ApXKaBe y
HaJIHALMOHAJIHMM NIpaBHMM 3ajelHHLIamMa Kaksa je EBporcka yHuja.
VY ToM cMucITy, maxma je nocsehieHa HaCTaHKY €BPOIICKOT YIPaBHOT
npaBa, OZHOCHO YNpPaBHOT mpocTopa. CaBpeMeHa yIpaBa IOCTOjH,
Ipe CBera, Ha HAIOHATHOM HHBOY, aJi ITOCTOj€ M 3a4ellyl HaJHAIU-
OHaJTHE ynpaBe Koju (YHKIMOHUILY 110 IpaBy EBporicke yHHje.

CaBpeMeHa ynpaBa y MpaBHO] ApKaBU Mopa OWUTH H3JI0KEHa
CyZAy KOPHCHHKA, IT0YEB O IapjaMeHTapHe KOHTPOJE, 1O MHOTHX
ApYTruX OOJIMKA OLCHHBaba HEHOT Paja, CariacHO U3PaXKEHUM I0-
Tpebama rpahana.

Kibyune peun: npkaBa, mpaBo, mpaBHa Ap:KaBa, HAYeIO 3aKOHH-
TOCTH, BJlaJlaBUHA IIpaBa, JEraJIuTeT, JETUTUMUTET, yIIpaBa.

YBoa

W3pa3 mpaBHa ap:kaBa U3pakeHUje je yllao y Hallly IpaBHY, HOJUTUYKY U
MEHjCKY JaBHOCT Ipe jeJHy ICICHH]E U jOIl Tpaje mwerosa ynorpeda. Jo oBor
Hepuoja, a TO 3Ha4M OJl YCIOCTaBJbakha COLMJAIMCTHYKE ApKaBe, [ojaM U U3-
pa3 mpaBHa JpkaBa HUje OMO KOA Hac yecTo y ynorpebu. IIpema Tamammem
CXBaTamy Halle MOJUTHYKO-TIpaBHE TeOpHje, IpaBHa ApkaBa 00e30ehyje mpasa
rpaljaHa MPeKo jeIHe XHUjepapXHjCKH OpPraHH30BaHE Ap)KaBHE CIyx0Oe u Oupo-
Kpatuje, Kao U IPEKO He3aBUCHOT CyAcTBa. Taza je 3a Halle TeopeTudape u3pas
npaBHa IpXkaBa OMO KOH3EpBaTHBAaH TEPMHH 3a O3HAYaBambe KOH3EPBATHBHOT
npaBa. BepoBaTHO je Tako W Mopajo OWTH jep je AWKTarypa HpojieTapHjara
uMala CBoje CrenuprIHe KaTeropuje Kao MITO Cy COLMjaTUCTHYKA 3aKOHUTOCT,
COIHMjJTMCTUYIKHA MOpaJl, T1a je, CAMUM THM, TIpaBHa AprkaBa OwmiIa ca qpyre cTpa-
HE JeMOKpaTCKe JUHHje, pe3epBrcaHa 3a ApKaBy Koja je Oyprkoacka, eKCIioa-
TAaTOPCKa, HEHApOIHA U CITUYHO.

[IpaBHa ngpxaBa ce, Kao MojaBa U Kao U3pa3, HAjIpe jaBjba y HEMAUKOj IO0-
JUTHYKO-TIPAaBHOj Teopuju kpajeM 19. n moyerkom 20. Beka. Hemauka mpaBHa
HayKa je yIJIaBHOM MoJa3mia o (popMajHOT cXBaTama IojMa IIpaBHE JpIKaBe,
IIpU YeMy je TmoceOHO MMaa y BHAY MOTpely Ja ApKaBHU OpraHu Tpeda aa mo-
LITY]y AOHETE 3aKOHE U Jia Ce JIENIATHOCT APKaBHUX OpraHa Mopa noABphu cyn-
CKOj KOHTPOJIH, a CBE Y LIWJbY 3aIUTUTE IpaBa U ciiodoaa rpahaHa.

VY mepuony ancoinyTHCTHUKe QeyaadHe MOHApXHje, CYACKA a HapOduTO
YIpaBHHU OpraHu BPLIMIIM Cy CBOjY QYHKIIHU]y YIIIaBHOM IO ¢1000AHOM Haxole-
By, Opxkehu ce cBoje MpolieHe W MHTEepHpeTaluje Ap>kaBHUX MHTEpeca. To je
OMo Teproa KOju KapaKTepHIIe TIpaBHA HECUTYPHOCT Tpahana. Y ckiamy ca Io-
cTaBKaMma JEMOKPATCKUX Oyp)KOacCKHX PEBOJIYIHja, TIpeaaja 3aKOHOaBHE Bia-
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CTH MapJIaMEHTy KOjU je W3abpaH OMIITHM IPaBOM IJIaca, 3Haumia je, uamehy
OCTaJIoT, ¥ MOYETaK CTBaparma MpaBHe JpkaBe. [lojaBa npaBHe qpkaBe HACTaje
y MpOolIeCy OrpaHrYaBama arcoNyTUCHYKE BIACTH MOHApXa, KA0 HOCHOIIA IIeJI0-
KyIHE yIpaBHE BJIACTH, a Taj MPOLEC j€ 3al0YeT MEPUOIOM JEeMOKPAaTCKIX Oyp-
XKoackux peBoiynuja. Mmajyhm y Buny na je oBaj mporec y Hemaukoj kacHHO,
jep je MOHapXHCTWYKa BJIACT Ha/KHBEJa OypiKoacke peBONyLHjEe Y IPYTUM
eBporickuM 3emibama (Enrmecka, ®@panirycka), ynmpaBo y HEMauyKoj MPaBHO] JTH-
TepaTypH J0JIa3| JI0 T0jaBe IojMa M M3pasa IpaBHa JpkaBa kpajem 19. u mo-
geTkoM 20. Beka, Maja ce uJeja o MpaBHOj APXKaBU 3adesa U paHuje.

HcTopujat npaBHe gpxkase

VY eBoynMju HAEje O MPABHO] AP)KaBU OOMYHO Ce Pa3iHKyjy IBe ¢ase Koje
Ha HEKW HAYWH TMPEICTABIbAjy W YHUBEp3alHE TCHICHITM]jE pa3Boja OBE HIE]e.
To je dasza nubepanHor ,,00poeHOr KoHIENTa U ¢dasa ,,010paMOeHOr", KOH3ep-
BHpajyher KoHIIenTa NpaBHE APKaBe.

IIpBa (aza y pa3Bojy npaBHe apkaBe HacTaje Ha mpenacky u3 18. y 19. Bex,
ka0 (o030()CKM M MPABHO-TIOUTUYKU 3aXTEB 33 YCIOCTaBJbAE ,,[IMBUITHOT
IpYIITBA*, HACYNPOT BiIaaajyheM cUCTeMy arcoiayTHe MoHapxuje. To je moapa-
3yMeBano 00e30ehuBame CBUX KOHCTUTYTUBHUX €lleMeHaTa mojMa ,,[INBUITHOT
IOpywmTBa‘™, Kao ITO je cilo0oja MojeAMHAaa y CBHUM oONacTuMa, ciobomHa
yTaKMHIIA ¥ KOHKYPEHIIHja, YKUIakhe CTapUX MPUBHIIETH]a TUIEMCTBA’,

Pesynrar ycrocraBibama nubepaise, ,,rpahaHcke’ mpaBHE IpikaBe, IpemMa
Huberu, jecte mocraBibambe TEMEJHHOT JIPIKABHO-IIPABHOT TMPHUHIIMIIA 3aIlITHTE
BPEHOCTH HOBOT JIPYIITBA: )KMBOT YOBEKa, c10001a, cBojuHa.’ J[o oBora ce s10-
IO COTIMjaJTHOM PEBOJIYITHjOM, U TO: Y PpaHITyCKO] MOTUTHIKOM PEBOTYITH]OM
1789. ronune, u y Hemaukoj mocie 1806. rofune, HOIUTHIKOM PEPOPMOM.

Cpenunom 19. Beka HoBa (huino3oduja HHAYCTPHUjCKE €pe U CKPETame Ol
PAIMOHAIMCTHYKIX W HICATMCTHYKAX OpPHjeHTallMja Ka TIO3UTUBU3MY U HaTy-
panu3My, MOTKPEIJLEHO M MPBHM COIUjATHUM CYKOOMMa Ha KJIaCHO] OCHOBH,
MMajy 3a TIOCJICAMITY J1a CE Ha CIICHH jaBJhajy HOBA CXBaTama O apkaBH. JImbe-
panHU KoHIENT Apxase, o Hobbesa, Spinoze, Lockea, Kanta, Rousseaua mo
Hegela, mpema kome je oHa Heraryja ,,IpUPOJHOT CTama™ MpyIITBa, oapeheHor
JBYACKUM ciiobo/1aMa M TpaBUMa, JOXKHBJbaBa a3y MPEUCTIHTHBamkA KPO3 HO-
BoaUpMHUCAHE KOJECKTUBUCTHUYKE UCj€ O CYNEPUOPHOCTU HAIlMje U JPXKABE H
HeTaIyju ,,IPUPOTHOT CTama™ APYIITBA.

2 Ernest Rudolf Huber, Rechtstaat und Socialstaat in der modernen industriegesellshaft,
Oldenburg, ctp. 7.

3 Bramo KambGogcku, Ilpuctyn mpoGiieMy ycrocTaBibarba MpaBHE ApikaBe, beorpa,
1991, crp. 15.
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Jlamsu pa3Boj npskaBHO-TIpaBHE Heje mpaheH je HOBUM MOMEHTHMA KOjH Ce
cacroje y Ip»KaBHOM HHTEPBCHIIMOHWU3MY Y MPHUBPEAN U JIPYTUM JPYIITBEHHM
obnacTiMa, Kao 'y ayTOPUTAPHOCTH JIpXKaBHE BIacTh. Kao cHHTE3a OBUX Kpe-
Tama HacTaje 1ojaM ,,ColjamHe IpkaBe Koju ce Besyje 3a Steina (1842. rogu-
He). [ToBehanoj conujanHoj u KJIaCHO] KOHMIMKTHOCTH CYIPOTCTaBJba Cce Malu-
(PUCTUYKO M COMUAAPUCTHYKO CXBaTamke ApXKaBe W MpaBa, y3 HUCTOBPEMEHO ja-
Jame apOUTPEPHOCTH U MPUHITHTIA CBPCUCXOMHOCTH. ColMjaiHa apKaBa MOKy-
11aBa Jia aupMHIIe Wb OMIITET 100pa U Jia MpeBiiaia ColMjalHe U KIIacHE CY-
MPOTHOCTH KPO3 COLMjaIHY HHTETPaldjy Koja je y QYHKIHU]HU reciia ,,3alITUTUTH
JPYIITBO IyTEM JIprKaBe*.

Crnabipeme Havena 3aKOHUTOCTH, HETalllja XyMaHUX U JEMOKPATCKUX Bpel-
HOCTH, TIOCEOHO KPO3 EKCTPEMH3aM TOTAIUTAPHUX WACOJIOTHja U (alIMCTHUKHX
TeopHja ApxkaBe U mpaBa 20. Beka, M3a3UBajy MMOBpaTak Ka MPaBHO] APKaBH Kao
CITACOHOCHO] HJICjU 3a CaBPEMEHO JIPYIITBO M FHETOBE XYMAHHUCTHUYKE U JIEMO-
Kparcke nusbeBe. CTpaxy o[ TOTAIUTapHUX HCKYCTaBa XUTIEPU3Ma, CTAJbHHU3MA
W Ipyrux HACOJIOTHja MPHUAOAAT je U CTpax Of TeHICHIMja Ap)KaBe Ja OKyNupa
CBE JPYIITBEHE TOKOBE M J]a KOHTPOJIHIIIE U MPUTYIIH MOKYIIaje CII000HE HH/IN-
BUIyaHe Kpearmje. To je, y BpeMEHCKOM CMUCIY, M MPEJIOMHA TayKa TJe MOYH-
e JIpyra ,,on0pambena‘ asza y pasBojy uieje o IpaBHoOj apikaBu.*

Cr10j 0BUX KOHTPaJUKTOPHUX KPETama je YUCHE O COLMjaIHO]j IPaBHO] Ap-
KaBM KOje CIaja Mmpasal] 3alliTUTE JPYIITBA O IpiKaBe (JIMOepalHu aclekT MOoj-
Ma TIpaBHE JIp>KaBe) W 3allTHTE JAPYIITBA IyTeM JpkaBe (HYXKHH MPUHITUI CBP-
CHCXOJIHOCTH JIpKaBe U mpaBa). [loBe3nBame OBHUX IMpaBalia Mpe/cTaBiba IUBH-
JIN3AI¥jCKHA HAYWH TpeBJajiaBama KJIaCHOT KOH(INKTA y APYIITBY, KOjU c€ pe-
maBa peopMaMa W Ha HMBWIM30BaH HA4YMH, TPaHCHOPMHUIIYhH KJIacHH KOH-
(GNUKT y counjaiHu AMjaior ¥ AoBojehu cympoTcTaBibeHe IPYIITBEHE CHAre U
cliojeBe y ApKaBH HE Y MO3WIH]y cTamHe mehycobHe Oopbe mo ncrpedipema,
Beh y MO3MIIN}y COIUjaTHOT MapTHEPCTBA.’

[IpaBHOj Ap’kaBH MOTY Ce€ YIYTHUTH U MPUTOBOPH (POPMAIHE U CaIp>KUHCKE
MIpUPOJIE KOjH HE JOBOJIE YV MUTAKkE CaMoO OINpaBIaHoCT, Beh u GopmanHo-II0-
YKy 3aCHOBAHOCT TIpaBHE JIpikaBe. JenaH o1 mpuroopa je popMaiHe Mpupo-
Jie ¥ TIPOM3MIIa3H M3 YOBEKOBE HECABPIIICHOCTH, a OJIHOCH C€ Ha HECKIIaJl U3Me-
Dy mpoxiomMoBaHe omniuTe 00aBe3HOCTH MPABOM M MpaBHE 00aBE3HOCTHU CyBepe-
Ha. OaroBop Ha oBaj mpobieM 1ao je cBojeBpeMeno I. JenuHek TeopujoM o ca-
Moo0aBe3uBamy cyBepeHa. [Ipema memy, cyBepeH, cTBapajyhu mpaBo U camor
cebe o0aBe3yje, 1a je 3aTo u cam nozapehen npapy® MehyTum, 0Bo JenrMHEKOBO

4 B. Kam6oBckuy, [IpaBua apikaBa, KpUMUHAIHA TOJMTHKA U JbYICKE CI000/I€ U IpaBa,
WNudopmanuje 1989/34, ctp. 5.

5 Huber, op.cit., ctp. 16.

6T Jenunek, YnpasHo npaso, Kib. I, Beorpan, 1940, ctp. 79.
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objammee HUje TOBOJFHO YOSIJBbUBO, jep caM000aBe3nBamhe CyBepeHa MPaBoOM
HHj€ HUKAaKO MCTUHCKO MPaBHO 0OaBe3MBarbe. Y MPOTHBHOM, CYBEPEH TO BHIIIE
He Ou HU O6wo. Jlpyru BaskaH MPUTOBOP IPABHO] IP>KaBH OJHOCH CE Ha HHEHY Ca-
npxuny. [lpaBHa nqpikaBa, 3ampaBo, HEMa CBOjy CTajJHYy CaApKuHy. Pasnuuntu
MOKYIIaju Ja ce OApEOH HhEHa CTallHa caAp)KWHa 3aBplIaBajlii cy ce Oesycre-
LIHO, jep MPaBHO-MCTOPH]CKO MCKYCTBO TO3HAje W JuOepaiHy U (pammcTHuKy
MpaBHY JpkKaBy U OMPOKPATCKY MpaBHY JIp>KaBy U IEMOKPATCKY MPaBHY JprKa-
BY KaKBe Cy CaBpEMEHE Pa3BHjeHE 3eMJbE.

OBH npUroBOpH (GopMalHe U CaJpKUHCKE TPUPOJIE PUKa3yjy MpaBHY IIp-
KaBy Kao MPUTHBYpedYaH MojaM W TBOpeBHWHY. lIpaBHa mapikaBa, 4ak M Kaja je
JIEMOKpATCKa, W JaHAC TIPENCTaBJba ,,JIPe jeHO JKEJFEHO CTame™ HEro ,.JelHy
CTBApHOCT KOja Tpaje WK MOK/Ia KPajiby CBPXY ApyLITBeHOT pa3Biha®.’

Wmajyhm y Buay ma ce mpaBHa Jp:KaBa Hajla3d Mpel HOBUM, CaBPEMEHHM
M3a30BHMa KOjUMa HE MOXE BaJbaHO Jia C€ CYNPOTCTaBU, TO HAC HAaBOJIU Ha 3a-
KJbydJaK Jla TIpaBHA Jp’kaBa y CBOjOj MPHUHIIMIIH]EIIHO] YHCTOTH TPHUIIATA, MO-
J1a, TIpe CBETY BPEIHOCTH HEro CTBApHOM cBeTy. [loMeHyTOM M3a30By MO3UTH-
BH3aIMje MpaBa MOXKeE Ja ce J01a 0ap joll jejaH KOjU ce CacToju Y IpeTepaHoM
HOPMAaTUBU3MY KOjH, IOCMAaTpPaHO Ha Jy>KH POK, JEMOKPATCKY JIp>KaBy IpeTBa-
pa y HeepukacHy U Oupokpatcky. [IponsBoama mpomnuca y TakBoj Ap>KaBU MO-
K12 ¥ HUje cIydajHa ¥ MOXKE J1a ce JIOBEJE y Be3y ca MPOTPaMCKUM M HAEOJIO-
IIKAM M3a30BHMa KOJH Y 3a0IITPEHUM JIPYIITBEHUM HETIPHIIMKaMa MOTY Ja J10-
BEeZy [0 ,,BlaJie CTpaxa“ Koja ca coOOM JIOHOCH ,, TUPaHUjy*.

CyuespeHa ca HOBUM M3a30BHMa, MHCA0 O TMPaBHOj AP>KaBU ce M3HOBA MPO-
OiieMatn3yje U penaruBusyje. MeljyTuM, To He 3HAYM J1a MpaBHA JpKaBa Tpeda
na Oyzae HaIyIITeHa, TOIITO j& OANTpaia BEIUKY YJIOTY Y IPEeoOIMKOBamy KO-
JIEKTHBHE CBECTH, MOMYJIApHCaby U MPAaBHOM YTBphHBaky HAjBUIINX JIPYIITBE-
HUX BPEIHOCTHU Kao IITO Cy: c1000a, CUTYPHOCT U MpaBJa.

Ha mpaBHy Ap>kaBy BeJIMKM YTHLIAj BPIIU U cllarambe HEHOT 00JIHKa ca ca-
npxxuHOM. Criarame oOJIMKa 1 CaApKUHE TPEICTaBIha BakaH yCIIOB 0e3 Kojer je
TEIIKO 3aMHUCITUTH TIOCTOjamk¢ OMIIO KaKBe TPaBHE JpKaBe.

Hecnarama m3meljy o0nuka U caapKuHe, Koja Cy MPUCYTHA HA CaMOM TI0-
YeTKy, KapaKTepUCTUYHA Cy 3a CTBapame Hajuenihe gabaBux Ap>KaBHUX CaBe3a.
OcuM HEKHX HM3y3eTaka, TH CaBe3H IO MpaBWIIy HUCY Iyro Tpajanu. Moxna je
00Jb€ O]l TAKBUX IpOjeKaTa OMyCTaTH W Ipe OMIO KaKBOT IMOKYIIaja HHXOBOT
peanuzoBama. Tpeda UMaTH y BHAY JJa Cy MHOTO OMAcHMja HaKHAJHA Heclara-
Ba mMehy obNuKa U caipKUHE jep ce ’UMa pas3apa MpaBo M HECTaje ApKaBa
MOJi CHAXHUM JEC3HMHTETPALIMOHUM JIENIOBAEM YHYTPAIUIBUX M CIOJbAIIbHX
¢axTopa paznuunte npupone. Penak je ciaydaj na ce Ie3MHTErpanvja JpKaBe

7 B. C. Mapkosuh, Hauena nemokparuje, beorpan, 1937, crp.10.
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WM BCH TIOTIIYHU HECTaHAK OKOHYAjy 0e3 paTa, Kao IITO je IpUMep pa3jBajama
Yemike u CnoBauke.

IIpumepu 3moynorpede oOamKa IOCTOje U Kajla Ce pajad O HHTErPaIliOHNM
MpoIecuMa, KaJa ce CTBapajy W MpH3HA]y Ip>KaBe MO CBaKy IIEHY, Ia YaK W IO
IIEHy YHHINTEHa MOTIe mocTojehe npikaBe, KpIielmeM OCHOBHUX HOPMH Mehy-
HapoOIHOT TpaBa. TakBe TBOpEeBHHE MOXKJa M HE MOTY JIyro Ja Tpajy, ajlH je u3-
BECHO JIa IYTO Tpaje TPayMaTUIHO UCKYCTBO 3a0€IIeKEHO Y KOJIEKTUBHOM ceha-
By Hapoza.

Ha xpajy, Baspa ucrahu na je Hecnarame n3Mely o0imka U caapKuHe TpU-
CyTHO U Y ,,HOPMAJTHUM®* ApKaBaMa, jep HU y jeIHO] Ap>KaBU MPaBO HE MOXKE 10
Kpaja J1a ce mpuMemyje. AJH je BaKHO J1a TO Hecjlarame He mpele OHy TpaHuIly
TOJIEpPaHIIMje KOja pa3/Baja BaJbaHy O] Jiolle, epukacHy o1 HeeUKacHe aprka-
Be, IITO je CTBap W JoOpe, MyJpe, pallMoHalHe Jp)KaBHE MOJUTHUKE M J00pe
MpaBHE TEXHHUKE. Y CBAKOM CIly4ajy, 003UpOM Jia HUjeHa 370ynoTpeda He MO-
K€ BEUHO J1a Tpaje, Ha Kpajy ce CBaKW OOJUK Ip>KaBe IMPHJIArOIH HEHO] CYIITH-
HU U CaTp)KUHH.

I[IpaBHa Ap:kaBa U HAIIA MCKYCTBA

[IpaBHa npkaBa HUje CTpaHA HU HAlleM UCKYCTBY, OO3MPOM Ja je CPIICKH
HapoJl YBEK OWMO JIPXKABOTBOPAH HApOJ| M Jia je Ta YMCHHUIlA HecriopHa. Ha To
ynyhyjy OpojHH CIIOMEHHIIM W3 HajCcTapuje MCTOPHje CPIICKOr HApoja Ha IMpo-
cToprMa TIe je kuBeo. Taj Ap)KaBOTBOPHH IAyX 3aIlMCaH j& jOIl Yy THITHIIMMA
ceeror CaBe, Pactka Hemamuha. CBeTocaBcku AyX cadyBaH je M y KaCHHjHUM
CPIICKUM TIPaBHUM MOKyMEHTHMa Mel)y KojuMma mmoceOHO MecTo mpumana Jyrma-
HOBOM 3aKOHHKY. 3Ha4aj OBOT 3aKOHMKA, U3Melhy ocrasor, oriesia ce 'y ToMe,
IITO je y ’eMY, MHOTO TIpe APYTUX CIUIHUX CPEAHbEBEKOBHUX KomupuKkaIyja,
Beh yoOnmuena maeja mpaBHe ap:xkaBe. To moceOHO Mokaszyjy wiaHoBu 171 u
172 3akoHnKa, y KOojuMa CTOjH: ,,AKO YCITHIIIE TTUCMO [IapCTBA MH, HIIA U3 CPIIOe
WU U3 Jby0aBH, WM U3 MIJIOCTH 32 HEKOT, a TO ITHUCMO PYXHU 3aKOHHK, HHUjE 110
MIpaBIU M 3aKOHY, KaKo 3aKOHHK IHUIIE, CyAHje TOM IMHCMY Ja HE Bepy]y, HETO
Jla cyze W W3BpIaBajy mo npasau (wian 171) u ,,CBe cyauje ma cyzae mo 3aKo-
Hy, TIPaBO KakKo NHIIEe y 3aKOHUKY, a Jla He CyJe MO CTpaxy OJ IapcTBa MU
(unan 172).8

Y MozepHO BpeMe Higja 3aKOHHTOCTH je koj Cpba moOwmiia IMO3WTHBHO-
npaBHy paspazny. Tako je seh 1804. roguae moner 3akoH npote Mareje Hena-
noBuha, a HemTo KacHHje M KapahopheB 3axoHHMK. Ymopemo ca TOHOIICHEM
OBHUX 3aKOHA M3rpahjiBaH je U CyJCKH CHCTEM KOjH je Tpebao Ja CIPOBOIH OHO

8 IlymanoB 3aKoHUK, npupeano Hukona Pagojunh, Beorpan, 1960, ctp. 134-135.
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TO je y ’huMa 3anucado. KacHuju ycTaBu U 3akoHU y 19. BeKy npuxsartajy u
pa3BHjajy eBpoIicKe obpaciie ycTaBHOCTH M 3akonutoctd.’ To je ciydaj u ca
ycraBuma u3 1901. u 1903. rogune, cBe no ctBapama Kpamesune CXC 1918.
TOJIMHE, JI0 KaJla je YCTaBHU YT CPIICKE JIPXKABE y CTATHOM YCIIOHY, TIOYCBIIH
ox Cperemckor ycraBa u3 1835. ronune. Tako je y kpatkoM paznoossy Cpouja
mperuia OroMaH MyT — 0J1 BOJHOT BOlCTBa OJIMYEHOT Y JIMYHOCTH BOXKAA, 0 MO-
JIEPHE EBPOIICKE TapiiaMEeHTapHe MoHapxwje, KakBa je CpOuja Omia cBe O
1918. romuae. Mehytum, ox 1918. roauHe TyX CPIICKOT IP>KaBOTBOPCTBA, cady-
BaH W TOJI TYPCKUM POTICTBOM, 3aMEH-CH j€ KOHIIENITOM jYTOCIOBEHCTBA. 13aj je
KOHIICTIT 3aCTyIaH  mociie J[pyror cBeTCKOT para, Hako U3 CACBUM JIPYTadHjHX
pasJyiora 'y cacBUM JpyTradrjoj jyrOCIOBEHCKO] MpkaBu. Ha oBoM mMecTy mHTE-
PECaHTHO je TIOMEHYTH M HeKa CTAaHOBHINITA HAIllE TIPeIpaTHE TEOPHjE O MPABHO]
JPKaBH.

VY KpyroBuMa HCTaKHYTHX jYTOCIOBEHCKHX IpPaBHHKA ITOCTOjasia je jacHa
mpejcTaBa O TOME IIITa je MpaBHa Jipxkapa. [IpoydaBameM BEHUX Pa3HHUX aciie-
kara 6aBe ce Boaehu npasHu nuciy, a Mehy muma nocedbHo Cnobonan JoBaHo-
Buh u Pophe Tacuh.'” V crymauju MunuBoja Mapkosuha, kKoja ce mojaBuia
youn Jlpyror cBETCKOT paTa, IOCTaBJba CE MUTAkE KOjeé HEMa CaMoO TEOPH]jCKO
3HaYewe, Beh ce 0JJHOCH W Ha jyrocIOBeHCKe Npuinke. Y pacnpasu [IpaBHa ap-
’KaBa OBaj ayTop muie: ,,Kam ce moctaBu muTame Ja U ce jenHa oapehena ap-
’KaBa UMa CMaTpaTy Kao MpaBHA JIP)KaBa, HUje TOBOJHHO UMATH CaMO 3aKOHCKE
MIPOTIHCE KOjH Y 1H0j Bake. [IoTpeOHO je 3HaTH M KaKO C€ TH MPOIUCH IPUMEHY-
jy, @ HAPOYUTO KAKO j& OpPraHM30BaHA M KaKO CE BPIIM KOHTPOJIA HAJ[ aKTUMa
yIIpaBHE BIAJICTH. Jep Ta KOHTpOJa je HajBaKHHja TapaHnuja rpahanckux mpa-
Ba, Hajjaue jeMcTBO mpaBHe apkaBe“.!! OBaj ayTop Jajbe yKasyje 1a je Ha4esao
MpaBHE JIP>KaBe Ha JIBa Pa3INduTa HAYMHA YIPOKEHO Y HEIEMOKPATCKUM PEIKH-
MHUMa, Y TOTAUIMTAPHUM W ayTOPUTapHUM JpkaBama: ,lIpe para eBporcke cy
Ip>KaBe MOTJIE Ja ce TIoABeNy, Oap TEeOpHjCKH, O] TUIl TIpaBHE JpKaBe, pasyMme
ce ca BehuM WM MamUM ojicTynamuMa. [locne paTa ojcTynama cy cBe 3Hauaj-
HUja, a KaTKaJ Uy U JI0 Heralyje mpaBHe apkaBe. To je HapouuTo ciaydaj y ap-
KaBaMa y KojuMa je[JHa MOJUTHYKa CTpaHKa IocTaje mocedan Ap>kaBHU (hakTop.
[Tonmurruka uaeonoruja Buagajyhe (1 UCTOBPEMEHO jeIMHE) CTpaHKE Beoma je
paspaljeHa 1 U3 e Ce [PIEe U KPUTEPHjYM 3a Pa3InKOBarbe IpaBa U Herpasa“.!?

3a 19. Bek Moxe ce pehu n1a je 6O BeK MOCTENEHOT alld CTAIHOT pa3Boja
CpIICKe ApskaBe, JOK je 20. BeK — BeK CTarHamyje Te Ip»KaBHOCTH. 3aTo je 1aHac

M. Josuunh, Ycrasu Kuexesune u Kpassesune Cp6ouje 1835-1903, Beorpan, 1988.

10 CnoGonan Joanosuh, [pxkasa, beorpan, 1936, k. I — II; Bophe Tacuh, Ilpasa u
nyxHocTu rpahana, Hosu Cap, 1925.

' MunuBoje Mapkosuh, IIpaBna npxxasa, beorpan, 1939, crp. 54-55.

12 Ycro, crp. 54.
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HajBaXXHHjE Ja CTBOPHMO jeIHY ,,HOPMAIHY Ip>KaBy M3 Koje he HacTtaTh mpas-
Ha JIp’KaBa Kao JEMOKPATCKU 00pasall Biajama, jep yCBajame HajOOJbUX IIUBHU-
JIN3AMMjCKUX TEKOBHHA HHUKaJa HHje OWIO CTPaHO CpICKOM Hapomy. Cprckom
JIPKAaBOTBOPHOM U MPaBHOM HCKYCTBY HHj€ CTPaHO HU UCKYCTBO IPaBHE JIpPiKa-
Be, HUTH Cy MYy HEIoO3HaTa MCKYCTBa JPYTUX ca MPaBHOM ApxaBoM. U mopen
TOTa, HE MOXKEMO TBPJUTH Ja je TOKOM 19. Beka, a morotoBo y 20. BEeKy CpIICKU
HapoJl IMao BaJhbaHy MpaBHY IpkaBy. Jla Ou oBaj Uik OMO OCTBapeH MOTPEOHO
je ma Oyne CTBOpeHa IpaBa, Aakie ,,HopManrHa' npxkaBa. CTBapame ,,HopMaaHe
JprKaBe MpeCcTaB/ba HEOMXOJaH yCIIOB 3a CTBApambe BajbaHe MpaBHE Ipikase.'?
Y OBOM TEIIKOM BpPEMEHY, YMjU CMO CBEJIIONH, U y KOjeM CPIICKH HapoJ Hema
CBOjY ,,HOPMaJTHY" ApKaBy, KakBa My TPHIIaJa 10 MPUPOJTHOM U UCTOPH]jCKOM
MpaBy, HUjE YyTHO IITO j& 3aXTEB 3a MPABHOM JPKABOM U MOJICPHOM 3aKOHHUTO-
mhy TOJIMKO jaCHO IPHUCYTaH M UCTaKHYT. Moskma u 300T Tora mTo ce mobpa 3a-
KOHHUTOCT y 100po ypeljeHuM ap:kaBama He oceha, a ko Hac moTpeda 3a mpas-
HOM JIpPyKaBOM M TaKBOM 3aKoHuTOIIhy jour Tpaje.'*

IIpaBHa ap:kaBa M NpUMeHA IPaBa

Kao mro ce Buam, mojMy mnpaBHe ApxkaBe Moryhe je mpuhu ca pazmmauTux
acrmiekara. Melytum, Tpeba HarJIacuTH J1a pasIuIuTH TEPMHUHH (,,[IpaBHA JpKa-
Ba“, ,,BlaJaBHHA MpaBa‘“, ,)yCTaBHa Ap)KaBa‘), U MOpeJ pa3iiuKa Koje y ceOu
KpHjy, WIaK MPOU3HJIa3e U3 UCTE CYIITHHE W UCTOT MHTama: Koja TO CBOjCTBA
Tpeba 1a UMa jeaHa mpaBHO ypeheHa 3ajemHuiia y BUAyY ApxKaBe a O ce ’eHU
YIAHOBU TIOHAIIAIN 110 OHWM TIPaBHJINMa KOja OJIroBapajy HHUXOBO] 3ajeTHHY-
KOj BOJbH U TO Ha HAYHMH J1a C€ Ta MpaBUiIa UCTO NIPUMEY]Yy Ha UCTE CITy4ajeBe.

ITomazehu ox oBora, a uMajyhu y BUay IpyIITBEHU Y3pOK IMpaBa, MUIILIBE-
Ba CMO Jla OW IojaM TpaBHE JAp)KaBe Tpedasio Ja u3pa3u carjacHOCT BehuHe
MIpUTNIAAHAKA 32 ofpeheHr KBAIMTET M KBAaHTUTET IIPAaBHUX HOPMHU IO KojuMma he
ce onu yoynyhe monamaTu y npkaBu. JpyruMm peunma, y mpaBHOj Ip>KaBH I10-
TpeOHO je Ja MpaBo MPEACTaBba W3pa3 3ajeTHUIKOT XTEHa, a He na Oyne Ha-
METHYTO arpecujom MamuHe. Kana ce mocTurae Taj CKiIaj, OHIa ce jaBjba Ipyra
HEOITXO0/THAa MOTpeda — J]a ce TaKBO MPaBO MPUMEHYje Ha CBE MPUIATHUKE 0€3
WKaKBE pa3jvKe.

ITomro 06a oBa 3axTeBa HUje MOTyhe 0 Kpaja OCTBAPUTH Y OYKBAITHOM CMH-
Clly, jaBJba ce TOTpeda J1a ce OApeaH MoApyYje IPYIITBEHE TOJICPAHIHjE Y OKBH-
py kojer he 6utn moryha ozcTymnama, a 1a TO HE yrpo3u CYIITHHY OBHUX 3aXTCBa.

13 M. CnanajkoBuh, Mucuja Cp6uje, [TonMTHYKO 3aBeINTarme CPIICKOM Hapoy, Ilapus,
1964, ctp. 21.

14 JI. Mutposuh, O npaBHO] Op)KaBM M IPYTMM INpaBHUM TeMama, beorpazx, 1998,
ctp. 67.
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[octynak cTBapama M MpUMEHE MpaBa 3aXTeBa U HEONMXOAHY 103y MpaBHE
CUTYPHOCTH KOja ce TeMeJbH Ha CUT'YPHOCTH CHCTEMCKE M COLMjaliHe MHTErpa-
1yje IpyITBEeHUX HHCTUTYNHja. [IpaBHa apxxaBa Mopa aa 06e30enu 1 OBy JIpy-
IITBEHY MOTPe0y Kako OM TO OuIia IpKkaBa Koja je Y CBOM MPaBHOM CHCTEMY Y
JIOBOJHHO] MepH 00e30emnia BIaJaBUHY Hadelna JISTUTHMHUTETAa W JIETaInTeTa
Koja ce kpehy y oKkBUpHUMa JIpyIITBEHE TOJIEPaHLHje.

Kana je ped o nerutumuTeTy, 3a O4EKHUBATH j€ Aa IOpEJaK y MPaBHO] IpiKa-
B TIPOM3HIIA3H U3 JEMOKpAaTHje U U3 CHCTEMa JbYJICKHX clio00ja 1 npaBa. OHOr
MOMEHTA KaJia MOJIUTHKA MMOCTaHe CaMOBOJbHA M OTyl)eHa M Kajla ce HameTHe
MpaBy W MPAaBHOM TIOPETKY CHaroM cBoje Mohu U JIUKTaTa, Taja ce yjaa3u y mpo-
CTOpPE MOJUTHUYKE LETUCXOJHOCTH TA€ TOMUHHUPA WM MOJUTUYKA OJaHOCT HIIH
peBonynHOHapHa cBecT. Ty OTIOYHMEGE aroHWja IMpaBa, a HACTaje aHTHIPaBHA
NpkaBa. Y MpaBHO] JIpXKaBH Jp>KaBHA BIACT U CAMOBOJbA 3ayCTaBJLCHHU Cy yCTa-
BOM M 3aKOHOM H TO TaKO Jia Cy F/bUMa HEMIPUKOCHOBEHO 3alliThlieHa ¥ OCHOBHA
JbYJICKA TIpaBa u CI000/Ie.

VY crBapwm, mpaBHa Jp)KaBa MOJApa3yMeBa Jia Y 1H0j Bllajia MpaBo, a He CHUIIa,
W Ja ce CBH, M1a U TOCIoAap, MOHAIAjy Yy CKJIaAy ca MPaBoM, H TO Y CMHCIY AYy-
xHocTtu. Kana cy, makie, CBU TIpe/ 3aKOHOM jeJHAKH, Ma Ce 3aKOH jEIHAKO
MIpUMEbYje Ha jeHaKe CITydajeBe, OHMIa je TO IPYro CBOjCTBO I0jMa MpaBHE Ap-
’aBe — CBOjCTBO JIETAJUTETA.

Haueno neranurera, TauHuje, \Erosa NoBpea, HajooJbE ce youasa y 1moja-
BU HEMIpUMEHE 3aKOHa WM HeoOjeKTMBHE mpuMeHe. JKUBOT jeqHOT 3aKOHA Ka-
pakTepuiie ce obape3HolIlly BeroBe npuMeHe, 0e3 003upa U Ha CBEHTYaJIHY
,,OTIOPOCT"* BETOBUX permiera. Jomr je Ulpianus ToBopro 1a ce 3aK0H Mopa I0-
IITOBaTH, Ma Kako 6uo crpor — dura lex, sed lex.

[Ipumeny mpaBa Hajia)ke TMPUHIIMIT YCTABHOCTH W 3aKOHUTOCTH jEIHE TPaB-
HE JIp)KaBe, HCH JICTAaH W JISTUTUMHH MPaBHU mopenak. HapaBHO, TO HUKaKO
HE 3HAYM Ja 3aKOH Tpeba Jia Oy/ie BEUUT U HEMPOMEHHHB, aJlH JIOK CEe HE CTCKHY
YCIIOBH 32 K-ETOBY IPOMEHY, U JIOK CE Ta IPOMEHA JIETATHO HE MCKaXe KPo3 Ofl-
roBapajyhu moctymnak, noctojehn 3aKoH ce UMa MPUMEHBUBATH Y TIOHOM CMHCITY
Te peun. [IpaBHa apkaBa He OM cMera Ja 3HA 3a MOjaBy 3aKOHA KOjU Y)KHBa
MIpaBHY CHAry, a KOju ce He IpuMemyje, 0e3 003upa Ha Behu WM MambH CTEIeH
HempuMeHe. Jep, MO3UTHBHO MPaBO KOje Ce HE NMpHUME’mYje M HHUje mpaBo, Beh
AQHTHUTIPABO. Y OCTAJIOM, 3aKOHHU U TTOCTOj€ /1a OM ce IpUMEHUBANIH, a HE Ja Oy Iy
MpTBO cJI0BO Ha nanupy (leges non verbis, sed rebus, sunt impositae).

Moryhu cy pa3nmuuuTi y3pouy HemprMeHe U HeoOjeKTUBHE MPUMEHE Mpa-
Ba. Hajuemnhe, To cy HemocTan y KBaJIUTETy W KBAaHTUTETY IpaBa, a moceOHO
ce HEeJIOCTAIM OTJIe/ajy V TI0jaBH Ja MpaBHEe HOpME HHCY TPUMEpEHE JIPYIITBe-
HUM OJHOCHMA. Y TOM CMHCITY, jeJJHa HOpMa Koja je BHIIE JIeTa KeJba Hero pe-
QIHOCT, HE MOXE OWTH NMPUMEHEHA, jep HeMa JPYIITBEHUX NPETIIOCTABKU 3a
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WBeHy npuMeny. [loHekan, y3poiu Jiexke U y HeJOBOJHHO] 3aMHTEPECOBAHOCTH
cy0jekara 3a M3BpLICHE U TO 300T ouyBama oApel)eHnX MHTEpeca, UIU U3 Mpo-
CTe WHJIOJICHTHOCTH, jep je u30cTaja eUKacHa KOHTPOJIA aKaTa U3BpIICHA.

VY3poru Mory OUTH UHTEpHE TIPUPOJIE, Kao MITO Cy: HEJOBOJbHA CTPYYHOCT
OHOTa KO MpUMEmYje MpaBo, HEaKypPHOCT, alld U CaMOBOJba, KOja Moxe Whu 1
1o cTernieHa Hamepe. Melhytum, Mory OUTH U eKcTepHe mpupoje. To cy yTumnaju
CTOJba U3 HAjpa3IMIUTHjuX cepa Koju He BOJE pauyHa O CaMOCTaTHOCTH U TO-
TpeOHOM JTOCTOjaHCTBY OpraHa KOju IpHMEmYje MpaBo, Beh jemuHo Buae Tpe-
HYTHHU LWJb WIA UHTEPEC, KOju, 6e3 0031pa Aa M je MojeAMHAYHN MIIH KOJIEK-
THBHH, HE y>KkuBa 3amtuty de lege lata.

Hepmocranu y kBamuTeTy M KBAHTUTETY TIpaBa KOjU JIOBOJE J0 HEMPUMEHE
WM HeoOjeKTHBHE MpPHUMEHE MpaBa, HEMHMHOBHO YIPO’KaBajy Hadelo yCcTaBHO-
CTH W 3aKOHUTOCTH, IITO, HAPABHO, JIaJbe BOAH y NMPABHY HECUTYPHOCT CBHX CY-
Ojekara KojuMa je mpaBo aJIpecoBaHO.

CBaku TIpaBHU CHCTEM y ceOn cyOcyMHpa JBa Ipolieca: IpoIec CTBapama
U MpoLieC peanu3anyje npasa. YTpoKeHOCT Hauelna YCTaBHOCTH U 3aKOHUTOCTH
MOJKE ce TIPaTUTH Ha 00a oBa TpoIieca.

[loBpena oBux Havena y Mpolecy cTBapama IpaBa mpe cBera 0u tpedaio
Ja JOBelie JI0 pearoBama CYJACKEe W IOCIOBHE Ipakce, a HapOYUTO IpaKce
YCTaBHUX CyJOBa, KOju OM MOpalld Aa CBOJUM OJUTyKama OTKJIamkajy MaHe Ofl-
mTux akarta. [Ipu Tome He Tpeba TyOuTH M3 BUAA YHIHCHUITY N1a j¢ HEYCTaBaH U
HE3aKOHUT aKkT Ono oxpelheHo BpeMe nMpuMemUBaH y npakcu. HapaBHo, cBe 0BO
yTHYE Ha OLICHY KBaJMTETAa MPaBa, IPaBHY CBECT U MOBEPEHE Y MPABHU CUCTEM.

YTpoKeHOCT Havena YCTABHOCTH M 3aKOHUTOCTH Y TPOIECY pealiu3aliuje
npaBa MaHudecTyje ce Ha pa3iuyuTe HayuHe. [loueB o HecTpydHOCTH cybje-
KaTa KOju MPUMEHY]y MPABO U HUXOBE apOUTPEPHOCTH, Ma A0 AyOJbHX KaKo Cy-
0jeKTUBHHX, TaKO M 00jEeKTUBHUX Y3pPOKa, KOjH MPOU3UIIA3e U3 CTPYKTYpE MpaB-
HOT' CHCTEMa W HEIOCTOjara CHCTEMCKE WHTErpalHje NPaBHUX M JPYIITBECHUX
WHCTUTYLH]a.

AKO ce Toj maeaTHOM IPAaBHOM ApP)KAaBOM IOJApa3yMeBa JpikaBa Koja je
00e30eauia BIaJaBUHy Hauesla JIETMTUMHUTETa W JIeTaluTeTa 10 HajBUILET HU-
BOA, Y CMHUCITY, JIa j€ CBaKH 3aKOH WU3pa3 BOJhE CBHUX U JIa je CBAKH 3aKOH YBEK Y
CBaKOM CJy4ajy NPUMEHCH Ha NMPaBUYaH M jeHAK HA4YMH, OHJA j€ TEIIKO Mpo-
Halin mpuMep TakBe JIp)KaBe KaKo y MPOIUIOCTH, TAKO Y CANAIIbOCTH, A U Y
oymyhHocTu. 3aro je y onpehuBamy mojMa mpaBHe ApsKaBe MOTPEOHO OAPEAUTH
noJpyyje ApyLITBEHE TOJCpPaHLIMje Ha KOME BJiaJla Haueslo JCTUTUMHUTETA U Jie-
ranurera. Kajga ce moBpeze rpanuiie TOr MOJpydYja OHAA je W MpaBHA JApiKaBa
nu3ryomna to cBojcTBo. CTora je HEONmXOJHO YTBPAHUTH KpUTEPHjyMe 3a Ipero-
3HABahC TAKBOT CTambA.

O031poM J1a HeMa HJICATHOT MPABHOT CHCTEMa, TO 3HAYH JIa Ce CBAKH MpaB-
HU CHUCTEM KapaKTepulIiie oJjpeljeHoM J1030M HeCUTYpHOCTH, HeaJeKBATHUM HOP-
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MaMma, ITa ¥ HejeHaKOM IMPUMEHOM TipaBa. MehyTum, To cy, kako cMo Beh KoH-
CTaTOBAJIH, MTOPYyYja TOJEpaHIIHje, Koja, caMa 1o ceOu, He IIPEICTaBIbhajy aTpH-
OyT kpu3e. Anm, Kazma ce mpaBHA HECUTYPHOCT jaBJha Kao IMOCIICIUIIA HEIOCTa-
Taka y KBAJUTETy W KBAaHTUTETYy IpaBa, ycjiel KOje je NOIUIO O HEempHUMEHE
WM HeoOjeKTUBHE MPUMEHE TpaBa, M TO TAaKO Ja je YCTABHOCT U 3aKOHUTOCCT
YIpOKEHa JI0 T€ Mepe, Aa je MpaBHa HECUTYPHOCT, IO OIIITEM MUIILBEHY, T0-
cTaja JApPYyNITBEHA PEaTHOCT — OHJA C€ MPHUPOJA U MHTCH3UTET TaKBE HECHUTYP-
HOCTH jaBJba Kao KBaaudukaTup omapeheHor crama crBapu. OBa IojaBa MOXKe
outu ytBpheHa jeauHo momohy OOjeKTHBHUX HAyYHHMX METOHa, OAHOCHO, IIO-
CTYIIKOM HAyYHOT Ca3HaBama PEIICBAaHTHUX YHIbCHHUIA. Pazyme ce 1a y cBemy
OBOME BaXXHY yJIOTY UMajy M KOHCTATallije U OLICHE CTama M3PEUCHE Y HajIIIN-
poj u cTpyuHoj jaBHOCTH. [Ipn TOME, MOXe ce pehu 1a onIITeno3HaTe YHHCHH-
11 HUje MOTPeOHO JoKa3HBaTH. A Kajla je ped O ca3Hamy Jia JIM je IIpaBHa HeCH-
TYPHOCT y jETHOM CHCTEMY HOTOpPHA WJIHM HHje, MOTPeOHO je J1a 0 TOMEe HayIHHU
METO/IH TIPY’KE HOTOPAH OJIFOBOP.

CaBpemeHa ynpaBa y 3eMmibama EBponcke yHuje

TpeH Koju je KapaKTepUCTHYaH 33 Callalliiby €Tany TPaH3UIUje Kpo3 KOjy
MpoJia3y Hallla Ap)KaBa jecTe XapMOHHM3anuyja qoMaher npasa ca nmpasoM EBpon-
cke yamje. To moapasymeBa yckinahuBame aomahmx mpommca M Tpakce ca
EBPOICKUM ¥ MeljyHapoIHUM cTaHaapanMa. XapMOHHM3allMja MpeCcTaBiba ca-
BPEMEHH ITPOIIEC III00aTu3aIyje mpasa yorTe, a CAaMAM TUM | [IpaBa yIpase y
EBPOIICKUAM U CBETCKHM pa3Mepama.

Panuje, npaBo ympase, kao aeo Baxeher 3akoHO1aBCTBA, OHUIIO j€ YTIIaBHOM
OTPaHMYCHO Ha HAIMOHATHE IMpaBHe mporuce. JlaHac, morpebda 3a ucTpaxuba-
BEM U UJCHTH(QHUKOBAhEM CIIMYHOCTH U pa3jivKa y peliaBamy npodiemMa mpasa
yIpaBe yHyTap €BPOICKOT MPaBHOT CHCTEMa HHUje camo JKeJba 3a 3HameM, Bel,
npe cBera, kako TBpAu npod. Jupren lllBapi, nmpou3Boj npakTHYHE MOTpedeE.
EBpomncka 3ajenanma (a ox 1992. ronnae EBpornicka ynuja), kojy je EBponcku
Cyn TpaBie neuHICA0 Kao 3ajeTHUIy 3aCHOBAaHY Ha MpaBy (,,as a community
based on law*), Moria Ou ce, [0 CxBaTamy OBOI' ayTOpa, MPELU3HUjEe HA3BaTH
,»33J€JIHUIIOM YTEMEJHEHOM Ha yIpaBHOM IpaBy™ (,,a community based on admi-
nistrative law*). EBporicka yHHja je U 3aje[HUIIA YIIPABHOI MpaBa, KOje je e-
HHUM OCHMBAm-EM, Haj3aJl, U3aIlI0 U3 OKBHPA CBOj¢ HAIMOHAIIHE M30JIAH]jE, TH-
M€ je MPEBa3UIILIO CBOje JOTaAlllbe BUIANKE M OTBOPHIO ceOu Behe mepcrek-
THBE pa3Boja.’> YV Be3u ca OBUM, OII€HA je J1a je yIpaBHO MpaBo EBporicke yHu-

15 Vopemu, Jurgen Schwarze: ,,European Administrative Law*, Office for Official Pu-
blications of the European Communities, Sweet and Maxwell, London, 1992, ctp. 3-4.
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je, kao obnacT M TUCUUIUIMHA, y (asu ,,yTBphuBama CBOT HIEHTUTETA™, IPYTUM
peunMa, HOBa U peaTUBHO Hen3audepeHInpaHa aIMIHACTPATUBHA AUCIUILIH-
Ha YHje je CaJpKMHCKO yoOInuaBambe  CUCTeMaTh3aluja y ToKy. 6

OBakBe oIleHE J1ajy HaM 3a IPaBO J1a KOHCTATYjeMO Ja y CaJallibeM Tpe-
HYTKY jOIII HUCY Ca3pely YCIOBH Ja C€ MHCHCTHPA Ha jaCHOM U TPEIM3HOM pa3-
rpaHnyeny u3Mel)y MojequHUX MPaBHUX MOAPYYja y OKBHPY NPaBHOI cUCTEMa
EBporncke yHuje u aa, 3aTo, CBE OHO IITO BaXKH 3a MpaBo EBporicke yHUje y Le-
JIMHY Ba)K, HA OMILUTH HAYWH, U 32 IEH MOpEIaK yIPaBHOT MpaBa.

EBporicko nimi KOMyHUTapHO MPaBO HACTANIO j€ ca HEKOJIMKO MPaBHUX aKa-
Ta yCTAaBHOT KapakTepa M OHU Cy MPUMapHU (OpUTHHEPHH ) U3BOPH TOT TIpaBa. Y
MIPBOM peny, Ty Cliajajy YroBop O OCHHWBamy EBporicke 3ajemHurle 3a yrab U
yenuk ([lapus, 18. anpun 1951), YroBop o ocHuBamy EBporncke 3ajeqnuiie 3a
aTOMCKY €HEeprujy u YroBop o0 OCHUBamYy EBpoIicke eKoHOMCKe 3ajenHuLe (T3B.
PUMCKH YTOBOPH KOjU Cy 3akJbyueHH 25. mapta. 1957). 3arum cnene Jenun-
CTBCHM €BPOIICKH akKT, 3aKbydceH y Xary (¢pedpyap, 1986) u Yrosop o Eeporn-
ckoj yauju (MactpuxT, 7. ¢edbpyap 1992). OBaj mocnenmu akT je TOMYHEH Y
Awmcrepaamy, 1997. roguae u Hurm 2000. rogune. Y MehyBpemMeHy, cBedaHO
MOTIHUCHBAaKkE MEhyHapoAHOT YroBopa O ycraBy 3a EBpomy on crpaHe mpen-
CTaBHUKA JpkaBa wiaHHna ycieauno je 29. okroOpa 2004. rogune y Pumy.
[Ipema Baxxehem mpaBy EBporicke yHuje, YroBop Mopa Outi patudukoBaH o]
CTpaHe CBUX JprKaBa WIAHWIIA, CXOJHO FhUXOBUM YCTaBHHUM MPABUIIMMA O PaTH-
¢ukanyju (y ®UMa IOCTOje HapiaMeHTapHU, pehepeHIyMCKH U MEIIIOBUTH Me-
Toau paruduKanpje), a Ka0 BEPOBATHU JlaH CTyllama Ha CHary YcTaBa OHO je
o3HaueH 1. HoBemOap 2006. roguue. YroBop 0 YcrtaBy EBporcke yHuje HUje
npuxsaheH Ha oapxaHuM pedepennymuma y Opanmyckoj (29. maj 2005) u Xo-
naaguju (1. jyn 2005). HoBy Hagy npyxa Jlucaboncku yrosop u3 2008. rogune
YHje je IPUXBaTame y TOKY. Y ITOCaTallbUM TUCKYCHjaMa U3HETa Cy pa3InduTa
TIIEINIITA — OJ] CTaBa Ja je YcraB EBporicke yHMje NeUHUTHBHO YKIIOHEH, JI0
TJIEITUINTA 13, Y3 U3BECHE KOpEKIHje, Ha Kpajy Moke OuTh mpuxBaheHn. Bpeme
he mokasaru koje rienuiite he ogHety npesary.!” [10cToju joIT HEKOIMKO Makbe
3HAYajHUX aKaTa KOjU ce CBPCTaBajy y IpUMapHE HW3BOpE, ajli HA OBOM MECTY
Hema notpede Ja ce Ha ’bHMa MOCeOHO 3aIpKaBamo.

Hpyry rpymy u3Bopa mpaBa EBporicke yHHje YnHe TaKO3BaHU JEePUBATUBHU
WU W3BEACHHW W3BOPH, Meljy KojuMa Cy HajBaKHUJH aKTH KOjH C€ O3HA4YaBajy
kao ,,Regulation” u ,,Directive”, a nmpeBojic ce Ha CPICKH jE3UK HA Pa3IHMUUTE
HauWHe, TaKo Ja TEPMHUHOJIOTHja Bapupa oJ ayTopa Ao ayropa. Tako ce ,,Regu-
lation* mpeBoau ca ,,Perymarusa“, ,IlpaBuno®, ,,[IpaBunHuk, win ,,Ypenoa“,

16 Vnopenu, ,,IIpaso Esporicke yuuje“, 360pHuk panosa, Ciy:kOeHH IIacHUK, beo-
rpaz, 1996, ctp. 200 u 204.
17B. I1. Komytuh, YBoa y eBporcko npaso, beorpan, 2006, ctp. 39.
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JIOK ce TepMuH ,,Directive’ mpeBoau kao ,,YuyrctBo®, ,,Hapenoa“, ,,Hamor", oxa-
HOCHO ,,OcHOBHH 3aKk0oH*. OBa, Ha MPBHU TOTJIE], YUCTO JEKCHIKO-CEMaHTHUKA
MUTamka yCTBAPH CBEIOYE O HEAOBOJAHOM ITO3HABAKY CYIITHHE MPABHOT CHCTE-
Ma EBporicke yHHje, Kao ceOM CBOjCTBEHE MEIIaBUHE KOHTMHEHTAIHOT U MpeLe-
JICHTHOT IIpaBa, 4dje Cequ(pUIHOCTH J0JIa3e A0 u3paxaja y npakcu EBporickor
cylla IpaBJie, WHA4Ye TJaBHOT M3BOpa yrpaBHOT mpasa EBponcke yawmje. [Ipen
oM CyZOM MOXE Ce MOKPEHYTH IMOCTyIMaK paad yTBphuBama 3aKOHHTOCTH
aKaTta WHCTUTYyNHja EBpoIicke yHHje, 3aTUM ITOCTYIIaK y KOjeM ce OmIydyje Ja
T Ip>KaBe WIAHMIIE UCITYHhaBajy CBOje o0aBese y CKiIamy ca mpaBoM EBporcke
VHHje, ¥ TIOCTYNaK 3a MpuOaBibamke MPETXOAHOT MHIUBEHA Cyla Y KOjeM ce
00e30elyje jeqMHCTBEeHO TyMauemhe KOMYHUTAPHOT IpaBa M yCIIOCTaBJba capa-
Ha Ca HAIMOHAIHUM CYJIOBHMA.

Kako je EBporicka yHuja ripaBHa 3ajeIHUIIA, a HE KJacH4YHa JIp>kaBa, OHA HE
pacmonaxke HeKMM AUPEKTHUM CPEICTBOM 3a CIpoBOheme cBOjux oBnaithema,
T€ CTOTa MOpa JIa Ce y BEJIMKOj MEPH Ocliamha Ha ApKaBe WIaHHIe. Ta YHmbCHU-
I1a yKa3yje Ha TO 3alIlTo je ICHTpaIHa CyJCKa BIacT OMTHA 3a CBaKH IIPOIIEC WH-
Terpamwje, YKOJIMKO MPEACTaBba jaKy rapaHiujy na he ce m HagHAIMOHAIIHE
WHCTUTYIM]C ¥ JIp)KaBe WIAHHIIE MPHUAPKAaBaTH yCBOjeHUX mpasmia. 3ato Cya
npaBae, MaKo HUje WHCTUTYLHja KOja CTOJH Y XHjepapXHjCKOM OJHOCY HM3HAJ
CyJI0Ba IpJKaBa uWiaHMIA, MMa BaxkHy ¢yHkuujy. OH 00e30elyje moiroBame
TaKBHUX MpaBWia y TyMauewhy W IMPUMEHH MPUMapHUX U3BOopa mpaBa EBpomncke
yYHH]C.

EBpornckom cyny npasze, 3axBajbyjyhu Ooraroj mpakcu, Kao oBiamineHOM
rapaHTy NPaBHJIHOT TyMadeHka W MPUMEHE KOMYHHTApHOT IMpaBa, MpHUMaaa Be-
JIKA 3acilyTa IMTo je YTBpAuo (yHAaMEHTAIHE IPUHIIMIIE HAa KOjUMa je 3acHO-
BaHa EBporncka yxuja. T mpuHIWMIM Cy paBHOIPABHOCT, 100072, COMUmap-
HOCT ¥ jenuHCTBO. [Ipu uemy je cmoboma CYyIITHHCKA BPEAHOCT Y €BPOIICKO] HH-
Terpauyju 1 oOyxBaTa YETHPH BEJIMKE cI000/€ KOje ce THUUy KpeTama pajaHe
cHare, Kanurasua, 1ooapa, 1 yciyra.

Hcrpaxkupama npod. Juprena IllBapua uay y nNpuiior KOHCTaTallUju aa je
Esporicku cyn npaeae aeduHrcao Behu Opoj MpHHIKIIA YIIPABHOIIPABHE MPH-
pore, mo3uBajyhu ce Ha OIMIITa MpaBHA HAYella 33ajeJHIYKA JIp)KaBaMa WIaHHIa-
Ma KOje OHE MOpajy yBakaBaTH YHYTap CBOT MPaBHOT MOPETKA Kajia MPUMEHY)y
npaBo EBporcke yauje. Mel)y TakBe nmpuHIuIe, mpuMepa pajay, Criaaajy: Besa-
HOCT yTpaBe 3aKOHOM; MPHHIIUI MPOMOPIIHOHATHOCTH; IIPaBHA M3BECHOCT; 3a-
IITHTA JIETUTUMHUX OYEeKHBama, HEANCKPUMHUHAIMja; BAaHYTOBOPHA OJTrOBOP-
HocT utA. CBH OBU NMPHUHLMUIM KOjH CE€ OJHOCE Ha paj yIpaBe MOTy ce o0jenu-
HUTH Y YETUPHU TPYIIC U TO:

1) moy3maHoOCT U MPEeABUAJBUBOCT;

2) OTBOPEHOCT U TPAHCIIAPEHTHOCT;
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3) OaroBOPHOCT;
4) eduracHOCT U e()CKTUBHOCT.

Hagenena ominra Hadena cBojcTBeHa cy u JioMalieM IpaBy, Majia HUXOBa
3HaYeHa jOIl HUCY Yy JIOBOJGHO] MEpH CTaHaapau3oBaHa. FbuxoBa ucTHHCKA
adupMalidja 3HauynIa OW KOpaK Hampel y peaau3allijd KOHIEHTa BjiaJaBHHE
mpaBa, oceOHO TPaBHO] CUTYPHOCTH, ajl M JaBHOCTH pajaa yIpaBe, HAPOUUTO
00e30ehuBameM ¢10001HOT IpHCTYIa HHpOPMalldjaMa KojuMa OHa Pacojiaxe
W UX KOHTPOITHIIIE.

bynyhe mepcniekTriBe, Koje ce OJHOCE Ha JaJbe YIOTIMYHABamkhe U YHAIpe-
huBame eBpPOIICKOT YIPABHOT MPaBa, 1Mo cBeMy cyjiehu, n3y3eB NEMMMIUYHIX KO-
muduKanyja y mojeInHAM CEKTOpUMa, U JTajbe he ce ocimamaTh Ha TMOCTYITHA U
OTIPE3HM Pa3Boj MpeEIeACHTHOT IIpaBa (case law), oJHOCHO TpaBa ciiydajeBa, -
J¥ je TJIaBHH TBOpaIl 10 caaa 0mo, a 1 Ha pajbe he 6utu EBporicku cyn mpase.

Tennennuje y pa3pojy ynpase u l-eHa pedopmMa y nepuoay TpaH3HIHje

VYnpasa, Kao CIOKEHa JPYIITBEHA I0jaBa, je CPX U je3rpo Ip>KaBHE BIACTH.
Tako je ynpasa npatuiia Iyr HCTOPHjCKH MPOLIEC pa3Boja ApiKase, BeHOT 00IrKa
W KapakTepa, U y CKJIaay ca THM MPOLecoM MpuiiarohaBaia CBOjy OpraHu3alujy u
nenaTtHocT. TOKOM YHTaBOT pa3Boja yIpaBe MOTY ce€ YOUUTH ofpeleHe TeHAeHI-
j€ Koje je mpate oJ epro/ia HacTaHKa 0 JaHAIIBKUX JaHa. To cy:

1) TenaeHIUWja mopacra;

2) TeHIeHUHWja TudepeHLrjanmje;

3) TeHIeHIMja CMameha YIore NpuHyIe;

4) rtenaeHuuja npodecuonanuzanuje.'s

Tennenuyja mopacra 3Ha4u Aa ce ynpasa cTaiaHo yBehasa. CTBapajy ce HO-
BU OpPraHd W JIPYTH CyOjeKTH KOjH BpIIE MOCIOBE YIpaBe, a CaMHUM THM 3aIo-
nubaBa U cBe Behu Opoj kagpoBa. OBY TEHIEHLHU]Y CYy YCIOBWIH O0jeKTUBHH
pas3no3u Kao WITO Cy: MOPAcT 3ajaTaka M IOCI0Ba KOjU ce Ipea yIpaBy HocTa-
BJbajy, TpoLiec ypOaHu3amuje, noaese y yHyTpallb0j OPraHH3aluoH0] CTPYKTY-
PH yIpaBe U CIMYHO.

Tennenuyja qudepeHnyjanmje Noapa3yMena Jia ce yrpasa, Koja je y modert-
HOM TIEpHOAY pa3Boja Owia jeJUHCTBEHA IIeJIMHA, BpeMEHOM audepeHnrpana
0 MojeNuHUM obJacTUMa 3a Koje Cy CTBOPEHHU U OpraHcku Hocuouu. [loyeTHa
nudepeHnyjanyja je u3BpllIeHa CTBapakeM HEKOJIIMKO KJbYYHUX YIpPaBHHX pe-
copa 0€3 KOjuX je JapkaBa TEIIKO MoOria Ja (QYHKIMOHWINE, W TO: Oj0paHa,

18 E. ITycuh, Hayka o ynpagu, I, 3arpe6, 1989, ctp. 40.
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CIOJbHU TOCJI0BH, (uHaAHCH]je, TpaBocyhe, yHyTpallmby MocioBd. OBH pecopu U
JlaHaC TTOCTOje, ajld BPEME j€ CTBOPIIIO MOTpeOy 3a HOBUM pecopruMa y 00JIacTh
TIpUBpeEE, 3ApaBCTBA, HAYKE, MPOCBETE, KYJIType, eKOHOMU]e, caobpahaja, u ap.
Ogaj mporiec join yBeK Tpaje jep he Bpeme mokazaTu aa je Hy»KHO 00pa3oBaTh
HOBE Jp’KaBHE CyOjeKTe 3a BPIICH:E IOCIOBA W 3ajaTaka y o0JacTHMa KojuMma
Ce jOIIl yBEK HE TIPH/Iaje BEITUKH 3HAYA].

TeHaeHIUja cMambeba YIIore IPUHYIC 3HA4HM J1a yIIpaBa y CBOJHM YIIPABHO-
MpaBHUM OJJHOCHMA ca TpallaHnMma cBe Mame NMpuMemyje npuHyay. Ha tenneH-
IIUjy CMambemka yIIore NPUHYC YTHYY pa3induTd (HaKTOPH: TIOPACT CBECTH JbY-
v Koju demrhe Hero paHWje JOOPOBOJHHO M3BPINABAjy CBOje 0OaBe3e; mopacT
TEXHUIKO-TEXHOJIOIIKOT HHUBOA y pady yIpaBe KOjU cMamyje moTpedy Heor-
XOJIHOT KOHTaKTa ca rpaljaHumMa u qpyro.

['eHepanHo mocMaTpaHo, MPUHY Ty HE MOTY Jia KOPUCTE CBH OpTaHH YIIpaBe.
Jleraiaa MmoryhHOCT BeHE YITOTpeOe yCTaHOBJBCHA j€, Ca MMM H3y3eIInMa, je-
JIMHO y KOPHCT TOJHITHje Koja Takohe y CBOM paay HACTOjU Jla CMamH YJIOTY
MPUHYJE y TpaHUIIaMa HY>KHOT U HEOITXOIHOT.

Tengennuja mpodecronanm3alje 3Ha4M J1a JINIA Koja pajie y yIpaBu CBO-
j€ 3amaTke W 1mocioBe 00aBibajy Kao mpodecHjy. TOKOM HCTOpHjCKOT pa3Boja
yIpaBe TO HHje yBEK OMiI0 Tako. Mehy OCHOBHUM HadelnMa Ha KOjuMa ce 3a-
CHHBA JICJIOBAbE M TIOCTYIAkE JIPKABHUX CITy')KOCHUKA Y YIPaBH CYy 3aKOHH-
TOCT, HEIIPUCTPACHOCT U MOJUTHYKA HeyTpaaHocT. CaMo BpX yIIpaBHE MHpaMHU-
Jie MO)Ke OWTH TTOBE3aH ca MOJUTUKOM M caMO Ha mera Ou Tpebajo ma yTuay
TTOJIMTHYKE TIPOMEHE MMapTHja M KOAIHIIHja Ha BJIACTH, a HE ¥ Ha MpodheCHoHaII-
HU CITY>KOCHUYKH arapar.

Pedopma yripaBe Ha MOJIEPHUM OCHOBaMa, y CKJIaJy ca eBPOIICKHM U Meljy-
HApOJHUM CTaHJAprMa, MPEJICTaBIba MPUOPUTETAH 3ajIaTaK JpKaBa Koje je 3a-
XBaTHO Tanac TpaHsunmje. Jlp>kaBHa yrpaBa uMa KJbYy4YHY YJIOTY y MPENacKy Ha
TPKUIIHY EKOHOMH]Y U Y CTBapamy ycloBa 3a HECMeTaHO (DYHKIIMOHUCAE TP-
JKUTITHOT MoJiena npuBpehuBama. Y3 10, pepopma ympase Tpeba ga moBeae 1o
IbCHE WMCTHUHCKE JIETONUTH3ANNje U TpodecroHanm3aiije Kpo3 odpa3oBame U
jadame JI0jaTHOCTH TTOCITY, Y3 MEHAIIEPCKY KOHTPOIY pe3yJiTaTa.

Crparernja pedopme ympaBe pa3lidKyje ce Ol 3eMJbE J0 3€MJbE U MOXKIa
Ou OMJI0 MCTIpaBHU]jE€ TOBOPUTH O BHIIIE TAKBUX ITOCEOHMX CTpaTeryja Koje ce, ca
CTAaHOBWINITa UCTAKHYTOT EKCIEpTa 3a jaBHY ympany, mpod. ap Jparospyoda Ka-
BpaHa, MOT'y KJIaCH(PUKOBATH Y HEKOJIUKO rpyma '’ .

[IpBy Tpymny 4mMHE TpaBHO-TETAIUCTHYKE cTpareruje. thux kapakrepurie
MPaBHU OCHOB CaJIp)KaH y aKTUMa JIOHETHUM Y MapiiaMeHTy M O]l CTpaHe BIaJe,
KOjFMa C€ KOHTPOJIHUIIE APKaBHU MEXaHU3aM OJI03T0 M OJIydyje O BPCTH, OOU-

19 J1. KaBpan, JaBua ynpasa, Beorpan, 2003.
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My W CaApXXHHHU yrpaBHe pedopme. 3ampaBo, HeMa pedopme O0e3 BajbaHOT
MPaBHOT OCHOBA.

Jpyra rpymna crpareruja je eKClepruMeHTAIHO-TIPOjeKTUBHA. thuma ce pas-
BHja MOJIEIT yIIpaBHE pedopMe y BUIY SKCIEPUMEHTA y OKBUPY TOjESIUHHUX pe-
rHoHa (OTJICHUX MPHUMeEpa) Tpe HEero MITO ce MOCTHUTHE CarJIACHOCT Jla Ce TaKBa
pedopmMa cripoBeie y 1eNoj 3eMJbH, Ha HAIIMOHATHOM HHUBOY. [Ipeinoxkenn Mo-
nen pedopMe ce MPETXOAHO MPUMERYje Ha y30pKY, a 3aTHM, 3aBUCHO O] TO-
CTUTHYTHUX pe3yJiTara, U Ha [EJIHUHY.

Tpeha rpyma crparernja cmaga y OpraHH3aIlHOHO-TIPOIIECHE CTpaTeTH]e.
Omne cTaBibajy akIleHAT Ha Ac(PUHUCAHE HOBUX 3aJ1aTaka U IOCIOBa BE3aHHX 3a
peopranuzanyjy u peodpazoBame. Takole, OHE UCTPaXKyjy METOJE U TEXHUKY Y
MPOLIECY YIIPaBJbakha, PyKOBOEHa U OJUTyYHBaka Y jABHOM CEKTOPY, M aHAIH-
3Wpajy U OPraHu3yjy M3BpIICHa MOJUTHYKKX omtyka. OBe crpaTeruje O0aBe ce
MpoIecuMa CTaTHOT 00pa3oBama U MOAN3amka CIIOCOOHOCTH 32 0aBJHEHEM Me-
HalJEPCKUM TMTOCIOBHUMA.

UYerBpTa rpymna crpareruja ce Ha3uBa M ,,HOBM cucTeMu jaBHOT ynpaBiba-
wma“. OBe cTpaTeruje ce 3aCHMBAjy Ha METOJaMa W TEXHUKaMa IMPEYy3eTHM W3
mpuBaTHOT cekropa. OHe Mo4YKBajy Ha BpcTama ,,cost — benefit™ ananuse, nasa-
By IMUPOKUX OBJamhema MEHallepuMa, yBohemy MpOIECHOT YIIpaBibamka Koje
ce TeMeJbu Ha pe3yiaratuMa. llenokymHa ynpaBa ce moaBpraBa CTATHOM IPEH-
CIIUTUBAKY U OLEHN e()UKACHOCTH M EKOHOMHYHOCTH, a PEJOBHO U CHCTEMAT-
CKH C€ OIICHhY]y pe3yATaT yKymHor paga. OBa rpyma crpaTerdja je TOMHUHaHT-
Ha Y MHOTHM 3eMJbaMa TPaH3HUIIH]e.

W3 npukaza oBux rpymna crpareruja pedopme ynpase Hamehe ce 3aKibydaK
Jla OHE, Mpe CBera, MMajy 3a IWJb PAllMOHAIH3AIN]Y YIpaBe, OJHOCHO YIpaBHE
CTPYKTYype Kao CKyTa YIpaBHUX OpraHa, OpraHu3anyja ¥ jaBHUX cIyx0u. On-
HOCHO, OUTHO CMamkhCHhE TPOIIKOBA BUXOBOT (DYHKITMOHUCAKA Y3 SITHMUHUCAHC
CYBHITHUX MHCTUTYyIWja. CylTrHA mpoOiieMa CBOJIU C€ Ha YKIamame U3 JIp-
»KaBHE aJIMUHHCTpAIIMje CBEra CYBHIITHOT, y3 HCTOBpeMEeHO yHanpeheme oHora
IITO j€ HEOXOIHO.

3akibydak

CaBpemena ympaBa y IpaBHO] Ap>KaBH Mopa OWTH M3JI0KEHA CYIy KOpH-
CHHKA, TIOYEB O] CY/ICKE U MapjaMEeHTapHE KOHTPOJIE JI0 MHOTUX JIPYTHX O0JH-
Ka OllcHhUBamha BEHOT pajia, carjacHO u3pakeHuM norpebama rpahana. Ympasa
MOpa Ja OCIYIIKyje T1ac CBOjMX KOPHUCHHWKA, 1a OpHHE O KBaJUTETY CBOJHX
ycIlyra W Jia HacTOjU Jia CBeJie HA MUHUMYM TPUMEHY HeH30eKHUX (OpMaHO-
CTH y CBOM pajy H OIIITCHY ca cTpaHkama. Ped je o jemHoj TpaHCHapeHTHO] U
OTBOPEHOj YIIPaBU YHjH j€ Kajap MOABPTHYT MPOIECY CTATHOT 00pa30Bama pa-
IIA CTUIaFa OJIroBapajyhux MEeHaIePCKUX CTIOCOOHOCTH.
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[IpaBHa gprkaBa MOCTOjU Kaja y CBOM IPaBHOM cHCTeMy 00e30eau Biaia-
BUHY Hayela JISTUTHMHUTETA U JIETAIUTETA Y TOJIHMKO] MEPH JIa Ce OJICTYIAmkE O]
muX Kpehe y rpaHuIiaMa ApyIITBeHe ToliepaHiuje. Tako Jla mpaBHA JpKaBa U
KpH3a MPaBHOT CUCTEMa HE MOTY UCTOBPEMEHO MOCTOjaTH Y JIUILY jeAHE Ap>KaB-
HO mpaBHe TBopeBHHE. [Ipu Tome, Tpeba uctahu ga 0Oe oBe APYIITBEHE MOjaBe
HHUCY ,,CTaTUIHE W OKaMEHeHE™ U Ja ¢y TpaHChOopMaIrje U3 jeTHOT CBOjCTBA ¥
npyro He camo Moryhe, Beh cy y caBpeMEHOM CBETY OHE M PEaTHE W aKTyeJHE.

[IpaBHa nmpxkaBa Kao oOpasall Hauena YCTABHOCTH M 3aKOHUTOCTH HHTJIC U
HUKaJa HYje OCTBapCHA KaKO je 3aMHUIIJbCHA, ali TO HE 3HAYU J]a Tparame 3a
00J60M U HajOOJFOM MPABHOM JAPKABOM T'yOM cMucao. TeopHjcke U MPaKTUIHE
cnabocTy, 3ajeJJHO ca CTapuM M HOBHM H3a30BHMa, MIPaBHY JpKaBY YMHE KPX-
KOM TBOPEBMHOM. YMpPaBO NPOMEHJbUBOCT, Ka0 MPENO3HATJBUBO O0EJexkje
MpaBHE JAp)KaBe, HEe 3HAYW Jla Wjecja MpaBHE JapkaBe Tpeba na Oyne omdbaucHa
MOIITO je OJuTpalia BEIHMKY YIOTY Yy NPaBHOM yTBphUBamy W mMomylapucamy
BpPEIHOCTH KOje Cy OJHCKE HICjU MpaBAe W IPYyTUM HIcjaMa y YHjeM j& CEeIH-
mrty 4oBek. CaMo Ha Taj HAYMH MOXe Ja ce objacHu 6opba cprcKor Hapoda 3a
CTBapame COICTBEHE HOpPMaHE JpraBe. Taj Hamop MpeacTaBiba rapaHInjy Aa
JOIT YBEK HUCY HAITYIITCHE TJIaBHE IIMBIIIM3AIIHN]CKE TCKOBHHE U3 KOJUX j€ U 3a-
paj KojuXx je rmpaBHa AprkaBa ¥ HacTasa.
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LEGAL STATE AND CONTEMPORARY ADMINISTRATION

Docent Dragan Vasiljevi¢, PhD
Assistant professor at the Academy of Criminalistic and Police Studies, Belgrade

Summary: The paper points to different views of the notion “legal state”.
There are some concepts that greatly simplify this term. A greater number of
concepts determine the legal state in formal sense, but there are some opinions
which determine this notion from the material aspect.

Confronted with new challenges, concept of the legal state is
promblematized and relativized again. However, it doesn’t mean that the legal
state should be abandoned, since it has played a great role in reshaping of
collective consciousness, popularisation and legal determination of the highest
social values, such as freedom, justice, security and others.

The legal state is not unknown to our experience, given that Serbian nation
has always been a constitutional nation, and numerous historical monuments
from Serbian past testify that.

The paper also presents both classical and modern concepts of the notion of
the legal state, in the context of problems related to administration and its
contemporary organization. Attention was given to the issue of implementation
of law, as well as numerous objective and subjective factors that influence
negatively the implementation of law, and create imperfections in the
functioning of the rule of law. A section of the paper was dedicated to domestic
experiences relating to the crisis of legal system and functioning of the rule of
law in such conditions.

The paper also considers the issue of functioning of a legal state in
supranational legal communities such as European Union. Therefore, special
attention was given to the birth of European administrative law, that is,
administrative space. Contemporary administration exists, above all, at national
level, but there are also some beginnings of supranational administration that
are functioning in the accordance with the law of European Union.

Contemporary administration has to be exposed to the scrutiny of
consumers, beginning with parliamentary control to many other forms of
assessment.
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