INTERNATIONAL SCIENTIFIC CONFERENCE “ARCHIBALD REISS DAYS”
THEMATIC CONFERENCE PROCEEDINGS OF INTERNATIONAL SIGNIFICANCE






INTERNATIONAL SCIENTIFIC CONFERENCE

“ARCHIBALD REISS DAYS”

Belgrade, 2-3 October 2018

THEMATIC CONFERENCE PROCEEDINGS
OF INTERNATIONAL SIGNIFICANCE

VOLUME I

Academy of Criminalistic and Police Studies
Belgrade, 2018



Publisher

ACADEMY OF CRIMINALISTIC AND POLICE STUDIES
Belgrade, 196 Cara Dusana Street (Zemun)

Editor-in-Chief
DARKO SIMOVIC, PhD
Academy of Criminalistic and Police Studies

Editors

BILJANA SIMEUNOVIC-PATIC, PhD
Academy of Criminalistic and Police Studies
SLAVISA VUKOVIC, PhD
Academy of Criminalistic and Police Studies
OBRAD STEVANOVIC, PhD
Academy of Criminalistic and Police Studies
BRANKICA POPOVIC, PhD
Academy of Criminalistic and Police Studies
SMILJA TEODOROVIC, PhD
Academy of Criminalistic and Police Studies
ZORICA VUKASINOVIC RADOJICIC, PhD
Academy of Criminalistic and Police Studies
NENAD KOROPANOVSKI, PhD
Academy of Criminalistic and Police Studies

Thematic Proceedings Reviewers

IMRE RUDAS, PhD, Obuda University, Budapest, Hungary
SLOBODAN SIMONOVIC, PhD, University of Western Ontario, London, Canada

NIKOLA DUJOVSKI, PhD, University “St. Kliment Ohridski’, Bitola, Macedonia
DORDE DORDEVIC, PhD, Academy of Criminalistic and Police Studies
JOVAN CIRIC, LLD, Constitutional Court Judge, Serbia

Computer Design

JOVAN PAVLOVIC
DRAGOLJUB MILUTINOVIC

Impression
200 copies

Print
Sluzbeni glasnik, Belgrade

THE CONFERENCE AND THE PUBLISHING OF PROCEEDINGS WERE SUPPORTED
BY THE MINISTRY OF EDUCATION, SCIENCE AND TECHNOLOGICAL
DEVELOPMENT OF THE REPUBLIC OF SERBIA

© 2018 Academy of Criminalistic and Police Studies, Belgrade

ISBN 978-86-7020-404-1
ISBN 978-86-7020-190-3



HONORARY COMMITTEE

Goran Boskovi¢, PhD, Academy of Criminalistic and Police Studies, Belgrade, President
Sima Avramovi¢, LLD, Dean of the Faculty of Law, Belgrade
Ivica Radovi¢, PhD, Dean of the Faculty of Security, Belgrade
t?r of Defence, Belgrade

Major-General Mladen Vuruna, PhD, Rector of the Universi
Branislav Dordevi¢, PhD, Director of the Institute of International Politics and Economics, Belgrade

International members

Olivier Ribaux, PhD, Director of the School of Criminal Justice, University of Laussane, Switzerland
Norbert Leitner, PhD, President of the Association of European Police Colleges,
Director of SIAK, Vienna, Austria
General Cao Shiquan, PhD, President of the Chinese National Police University,
Beijing, People’s Republic of China
Hao Hongkui, PhD, President of the Criminal Investigation Police University of China,
Shenyang, People’s Republic of China
Major-General Andrey Kochin, PhD, Acting Head of the St. Petersburg University
of the Ministry of Internal Affairs of the Russian Federation
Major-General Vladimir Tretyakov, PhD, Chief of the Volgograd Academy
of the Ministry of Internal Affairs of the Russian Federation
Police Colonel Roman Blaguta, PhD, Rector of the Lviv State Universitl&of Internal Affairs, Ukraine
inistry of the Republic of Belarus

Major-general Vladimir Bachila, PhD, Head of the Academy of the Interior
José Garcia Molina, PhD, Director of Spanish Police Academy, Avila
Police Colonel Marek Faldowski, PhD, Commandant-Rector of Police Academy, Szczytn(i(,l Poland

Lucia Kurilovskd, PhD, Rector of the Academy of the Police Force, Bratislava, Slovakia
Major-General Panagiotis Kordolaimis, Commander of the Hellenic Police Academy, Athens, Greece
Yilmaz Colak, PhD, President of the Turkish National Police Academy, Ankara
Adrian Iacob, PhD, Rector of the Police Academy “Alexandru Ioan Cuza’, Bucharest, Romania
Simion Carp, PhD, Rector of the Academy “Stefan cel Mare”,

Ministry of the Interior of the Republic of Moldova, Kishinev
Zoltan Rajnai, PhD, Dean of the Donat Banki Faculty of Mechanical and Safety Engineering,
Obuda University, Hungary
Andrej Sotlar, PhD, Dean of the Faculty of Criminal Justice and Security, Ljubljana, Slovenia
. Nikola Dujovski, PhD, Dean of Faculty of Security, Skopje, Macedonia
Predrz;{g Cerani¢, PhD, Dean of the Faculty of Security Science, University of Banja Luka, BiH
Nedzad Korajli¢, PhD, Dean of the Faculty for Criminal Justice, Criminology and Security Studies,
University of Saraf'evo, BiH
Velimir Rakocevi¢, PhD, Dean of the Faculty of Law, Podgorica, Montenegro
Boban Saranovi¢, Director of Police Academy, Danilovgrad, Montenegro

PROGRAMME COMMITTEE

Biljana Simeunovi¢-Pati¢, PhD, UCIPS, Belgrade, President
Aleksey Bashan, PhD, Academy of Mol of Belarus
Andy Bécue, PhD, University of Lausanne, Switzerland
Jay Dawes, PhD, University of Colorado, Colorado Springs, USA
Gorazd Mesko, PhD, Faculty of Criminal Justice and Security, Ljubljana,
University of Maribor, Slovenia
Jozef Meteniko, PhD, Academy of Police Force, Bratislava, Slovakia
Imre Rudas, PhD, Obuda University, Budapest, Hungary
Slobodan Simonovi¢, PhD, Western University, London, Canada
David D. Stephens, M.S., Forensic Science Consultants, Inc., USA
John Winterdyk, PhD, Mount Royal University, Calgary, Canada
DPorde Dordevic¢, PhD, UCIPS, Belgrade
Zoran Purdevi¢, PhD, UCIPS, Belgrade
Stevo Ja¢imovski, PhD, UCIPS, Belgrade
Sasa Mijalkovi¢, PhD, UCIPS, Belgrade
Dragan Mladan, PhD, UCIPS, Belgrade
Obrad Stevanovi¢, PhD, UCIPS, Belgrade
Dane Subosi¢, PhD, UCIPS, Belgrade
Slavisa Vukovi¢, PhD, UCIPS, Belgrade
Petar Cisar, PhD, UCIPS, Belgrade
Smilja Teodorovi¢, PhD, UCIPS, Belgrade
Jelena Radovi¢-Stojanovi¢, PhD, UCIPS, Belgrade
Dragoslava Micovi¢, PhD, UCIPS, Belgrade

ORGANIZING COMMITTEE

Darko Simovi¢, PhD, UCIPS, Belgrade, President
Sasa Milojevi¢, PhD, UCIPS, Belgrade
Aleksandar Boskovi¢, PhD, UCIPS, Belgrade
Valentina Bai¢, PhD, UCIPS, Belgrade
Nenad Koropanovski, PhD, UCIPS, Belgrade
Aleksandra}ijuétina, PhD, UCIPS, Belgrade
Nikola Milasinovi¢, PhD, UCIPS, Belgrade
Brankica Popovi¢, PhD, UCIPS, Belgrade



TABLE OF CONTENTS

Topic 1
SOCIAL, ECONOMIC AND POLITICAL FACTORS OF CRIME

Djuradj Stakic, Zoran Ilic
HELP ME TELL YOU WHAT REALY HAPPENED: FORENSIC INTERVIEW
WITH CHILDREN VICTIMS AND WITNESSES......coociiiiiiiiciciceeesieieiennnes 3

Dusko Dimitrijevic
MONEY LAUNDERING AND TERRORIST FINANCING

ON INTERNATIONAL AND NATIONAL LEGAL LEVEL ......cccovvnnirinnncrcrecieeene 15
Snezana Mojsoska, Nikola Dujovski

THE NEW DIGITAL CURRENCY - BITCOIN .....ccceiiiiiiiiiiicccceeeeeeeeeeceeeseeeaneeaes 27
Vladimir Ristanovic

SHADOW ECONOMY - IMPOTENCE OR LIFESTYLE .....ccccouvvnnnrnrirrennicereeeeereeerenne 37

Predrag Terzic, Aleksandar Milosavljevic
ACTORS OF A POLITICAL PROCESS IN THE WASTELAND OF CHALLENGES
IN COMBATING POLITICAL CORRUPTION ..ottt eeeeveeveeteen et seseenesnas 51

Dragana Coric
PERSPECTIVES OF FOUCALT’S PANOPTICISM IN 21ST CENTURY

- IS THERE VOLUNTARY BREACH OF PRIVACY ?.....coeviviiiiniiiniiciciisieiineiencesinens 63
Darko Dimovski, Dragan Djurdjevic, Aleksandar Mihajlovic, Miomira Kostic
ECONOMIC VICTIMISATION OF WOMEN IN THE LABOUR MARKET........cccccovuuuee. 73

Zoran Kesic, Darko Bikarevic
DEPRIVATION OF LIFE CAUSED BY POLICE ACTS

— DIFFERENTIATION BETWEEN LEGAL AND ILLEGAL ACTS ..o 83
Dragomir Jovicic, Gojko Setka
INFLUNCE OF DEMOCRACY CRISIS ON SECURITY ....coovviiiiiiniiiicicieisiciciciciciinens 95

Mile Sikman, Velibor Lalic
METAMORPHOSIS OF TERRORISM - FROM TYRANNICIDE
TO THE GLOBAL JIHADIST MOVEMENT ...ttt ettt v vt sseennens 103

Angelina Stanojoska, Julija Jurtoska
WOMEN IN PRISON: BANGKOK RULES,
PRISONER’S RIGHTS AND MACEDONIAN REALITY ....ccccociiiiiiiiniiiiccicicicciaes 115

Dragan Cvetkovic, Marija Micovic, Marta Tomic
FORENSIC ACCOUNTING AND CRIMINAL ACTS IN BUSINESS COMMUNITY .....127

Ana Batricevic
SOCIAL, ECONOMIC AND POLITICAL FACTORS
OF ENVIRONMENTAL CRIME..... ot ooteeeeeeeteeeeeeeeteeeeeeeete s et eestesesaeesseneseneeesssneseseeessnesenees 137

Nikola Paunovic
CHILD GROOMING THROUGH THE INTERNET .....coooteeeeeeeeeeeeeeeeeeeeeeeeee et 149



Table of contents VII

Laura Maria Stanila
ARTIFICIAL INTELLIGENCE: A CHALLENGE FOR CRIMINAL LAW ....oovvveeeeeeeenee. 163

Jelena Kupresanin
INFLUENCE OF THE PRISON SENTENCE ON THE HOMEOSTASIS
OF THE FAMILY SYSTEM ..ottt ssssssssss s ssessssssssssens 176

Aleksandar Sakac¢

PHENOMENOLOGY OF THE PROSTITUTION MISDEMEANOR

FROM ARTICLE 16 OF THE LAW OF PUBLIC ORDER

AND PEACE IN PRACTICE IN PS SAVSKI VENAC ...ttt eeeeeeeeaeseees 185

Topic II
CRIMINALISTIC AND CRIMINAL JUSTICE ASPECTS
IN SOLVING AND PROVING OF CRIMINAL OFFENCES

Ramiro Herranc Latorre
THE TREATMENT OF GENDER VIOLENCE IN SPAIN:
ANALYSIS OF THE CURRENT SITUATTION ....eoeeeeteeeeee ettt seeeeeeeaeseeeeseaeseseeessnesenees 201

Dragana Kolaric
NEW CRIMINAL OFFENCES IN THE CRIMINAL CODE OF SERBIA

AND THE GUARANTEE FUNCTION OF CRIMINAL LAW........cccentiirnrninicrnecenneeennenes 217
Sava Aksic

JUDICIAL INDEPENDENCE AS A CONDITION OF A RULE OF LAW ......ccccoeviiueunnne. 227
Valentina Baic, Zvonimir Ivanovic, Milan Oljaca

BELIEFS OF CONVICTS ON THE VALIDITY OF THE POLYGRAPH.......ccccocvvuvueunnne. 237

Katerina Krstevska Savovska, Marina Malis Sazdovska, Ljupco Todorovski
THE RIGHT TO EXAMINE WITNESSES - CASES VERSUS MACEDONIA
IN FRONT OF THE EUROPEAN COURT OF HUMAN RIGHTS ..ccoooviirieieeeeeeeeeeean. 247

Jelena Matijasevic-Obradovic, Ivan Joksic
SPECIAL EVIDENTIARY ACTIONS IN CRIMINAL PROCEEDINGS
IN THE CONTEXT OF THE ANSWER TO THE MOST DIFFICULT

CONTEMPORARY FORMS OF CRIMINAL ACTIVITIES ..ot 259
Aleksandar Chavleski, Nikola Mickovski, Aleksandar Markoski
ASSET CONFISCATION IN EU CRIMINAL LAW: STATUS PRAESENS ....ccoovvvvrierennee 271

Marko Dimitrijevic
THE ROLE OF EUROPEAN ANTI-FRAUD OFFICE IN PREVENTING
FINANCIAL CRIMES: A NEW FRAMEWORK ........ccooviiiiiiiciniieeseeeeceieseeeeneeees 283

Zdravko Grujic, Dragan Blagic
INCRIMINATIONS AGAINST SECURITY OF COMPUTER DATA -EFFECTIVENESS
OF CRIMINAL JUSTICE MECHANISM DIRECTED ON CYBER CRIME ..........cccccec.e. 293

Dragana Cvorovic, Ivan Djokic
CRIMINAL PROTECTION AGAINST DOMESTIC VIOLENCE
(pre crime concept and the doctrine of the European Court of Human Rights) .................. 305

Sasa Markovic
VIOLENT BEHAVIOUR AT SPORTS EVENTS - LEGAL THEORY
AND PRACTICAL ASPECTS .ottt eeeeeeeeeeeeeesesesssessesesesssesssessssssssssasasesesessesssessessssssssasans 317



o INTERNATIONAL SCIENTIFIC CONFERENCE “ARCHIBALD REISS DAYS”
v THEMATIC CONFERENCE PROCEEDINGS OF INTERNATIONAL SIGNIFICANCE

Elisabetta Bosio, Mara Mignone, Elisa Norio
THE NEW DEAL OF FENTANYL: A COMPARISON BETWEEN

THE U.S AND THE EUROPEAN CRIMINAL MARKETS .......ccocoeuirmereiereneiereicnenenans 329
Zeljko Nincic

STATE OF CRIME AS A SECURITY ASSESSMENT COMPONENT ........cccccovuvvinirrinrinnnee 345
Dijana Jankovic

CRIMINAL LEGAL PROTECTION OF FOETUS IN THE CASE

OF CRIMINAL OFFENSE OF MEDICAL MALPRACTICE........cccoooevinniiinnecciererenees 359

Jasmina Igracki, Marija Maljkovic
REAL POSSIBILITIES OF PRISON INSTITUTIONS IN RESOCIALISATION

OF DELINQUENTS AND PREVENTION OF CRIMINALITY ...ooovviveieivieecreveeeeeeneenane 373
Natasa Markovic

IMPLEMENTATION OF THE LAW ON E-GOVERNMENT GOVERNED

BY THE SERBIAN MINISTRY OF INTERIOR ...ttt eeee e eeeseeeeeseeseens 383

Minja Blazic Pavicevic
REQUEST FOR THE PROTECTION OF LEGALITY
AT CRIMINAL ACTS OF ORGANIZED CRIME ......coosrrrirrininirisieieieisiseeeeeieevenesesenenenenes 393

Milan Belic, Slavica Belic
THE APPLICATION OF SPECIFIC EVIDENTIAL ACTIONSIN THE PREVENTION
OF ASSASSINATION ATTEMPTS —CASE STUDY ,BARON .....ooeoeeeeeeeeeeeeeeeeeeeeeeeeeeens 407

Katarina Zivanovic
EFFECTIVENESS AND IMPORTANCE OF THE DEFENDANT’S PRIVILEGE
IN CRIMINAL PROCEEDINGS- NE BIS IN IDEM, BAN REFORMATIO

IN PEIUS, BENEFICIUM COHAESIONIS.........oooteiiteinieirieeieeeieisieissie e sesessenns 421

Neda Savic

THE FACTORS OF “GREEN” CRIME ........cccostetiiieinieirinieinicenieieseenseereseeesssesessesesessesenne 433

Mojca Rep

EXECUTION OF JUDGMENTS OF THE ECHR - A CRITERION FOR

THE EFFECTIVENESS OF THE SLOVENIAN JUDICIAL SYSTEM ......ccoocuoeivinirercecinennee 443

Dijana Savic Bozic

CYBERSTALKING - EFFICIENCY OF THE CURRENT LEGISLATION........ccccccecevrueuennnne 455

Ilija Racic, Neda Nakic

STRATEGIC APPROACH OF THE MINISTRY OF INTERIOR

OF THE REPUBLIC OF SERBIA TO COMBATING ORGANIZED CRIME...................... 465
Topic VII

FORENSIC LINGUISTICS AND LANGUAGE FOR SPECIFIC PURPOSES

Svetlana Zdravkovic, Slobodan T. Jovicic
STRESS AND EMOTIONS IN VOICE AND SPEECH: A FORENSIC VIEW.......cccccoeuveue. 477

Vesna Trajkovska, Sase Gerasimoski
ANALYSING MACEDONIAN TRANSLATIONS OF ENGLISH TERMS
RELATED TO SOCIAL PATHOLOGY ....cutitiieieiiinieieeenieieietrentee ettt see e sesesesenes 491

Vojislav Jovanovic
TEACHING MODAL VERBS IN ENGLISH AS THE LSP STUDIED
AT THE ACADEMY OF CRIMINALISTIC AND POLICE STUDIES...........cccccecocuriniununnnce 501



NEW CRIMINAL OFFENCES IN THE CRIMINAL
CODE OF SERBIA AND THE GUARANTEE
FUNCTION OF CRIMINAL LAW!

Dragana Kolaric, PhD?
Constitutional Court of the Republic of Serbia;
University of Criminal Investigation and Police Studies, Belgrade

Abstract: When we talk about frequent amendments and additions to criminal
legislation, it is important to determine that they are implemented, more or less, in
accordance with the main requirements that the principle of legality is based on. To
what extent and in which way is it accomplished in criminal legislation and court
practice? The principle of legality represents one of the most important achievements
of alegal state and it is therefore important that it is observed to the full capacity and in
its overall meaning. Taking into account that frequent amendments are primarily the
results of harmonization with the obligations that the states undertake when they ratify
certain international agreements, but also of harmonization with the EU legal heritage,
it is important to determine if the guarantee function of criminal law is achieved
when specifying certain behaviours as criminal offences and prescribing penalties or
other criminal sanctions. The paper analyses new criminal offences introduced by the
Law on Amendments and Additions to the Criminal Code of 2016. It is through the
analysis of the specific element of each criminal offence individually that the author
tries to determine if the guarantee function of criminal offence has been achieved. The
accent here is on new criminal offences classified within the group of offences against
life and limb, freedom and rights and gender freedom (harmonized with the Council
of Europe Convention on Preventing and Combating Violence against Women and
Domestic Violence).

Keywords: Criminal Code, criminal offence, guarantee function, stalking, sexual
harassment, female genital mutilation.

INTRODUCTORY REMARKS

Almost every day we are witnesses to the fact that the principle nullum crimen nulla poena
sine lege and its segment lex certa as well as ultima ratio dimension of criminal law are dero-
gated from both at European and national levels. In theory the standpoint is underlined that
as far as guarantee function of criminal law is concerned what is guaranteed is not much and

1 The paper is the result of research on the project titled “Development of Institutional Capacities,
Standards and Procedures for Fighting Organized Crime and Terrorism under the Conditions of
International Integrations” (No. 179045) and “Crime in Serbia and the Instruments of State Response’,
which carried out by the Academy of Criminalistic and Police Studies.

2 dragana.kolaric@kpa.edu.rs, Full Professor of the Academy of Criminalistic and Police Studies and the
Judge of the Constitutional Court of the Republic of Serbia
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it boils down to a negative aspect of criminal law, i.e. that it will not be applied in cases when
certain behaviour has not yet become the subject of criminal law provisions. In the field of
criminal penalties what is guaranteed by criminal law is even less. However, no matter how
small it is very significant (CrojanoBuh, 2016, p.14: d). The standards certainly must be higher
when prescribing those behaviours that would represent criminal offences, than in case of
criminal penalties and nulla poena singe lege principle. Open violation of law in the field of
criminal penalties occur rather rarely since there is no need for it, the courts are barely limited
by law anyway, i.e. free space for their decision making is rather wide.?

The Criminal Code of Serbia has been going through a dynamic stage in the recent period.
In the field of substantive criminal law in the Republic of Serbia there was a thorough reform
in 2005 and the new Criminal Code was adopted. This Code has been amended and added to
for several times so far - twice in the course of 2009, and once in 2012, 2013, 2014 and 2016
respectively.*

English lawyer and humanist Charles John Darling observed that “men would be great
criminals would they need as many laws as they break”> Therefore, right at the beginning we
ask the question if the criminal law expansionism and overall hypertrophy of incriminations
can solve the problem of crime or on the contrary such occurrences lead to breaking the prin-
ciple of legality and guarantee function of criminal law.

LAW ON AMENDMENTS
AND ADDITIONS TO THE CRIMINAL CODE OF 2016

The amendments set out in the Law on Amendments and Additions to the Criminal Code®
of 2016, according to the reasons for their adoption, can be classified into several groups. The
first group of amendments and additions are the solutions approached because of the need to
harmonize them with international obligations that the Serbia undertook by ratifying some
international agreements. As a step in that the direction an important novelty includes certain
new criminal offences systematized in the group of criminal offences against life and limb,
and offences against gender freedom (harmonization with the Council of Europe Conven-
tion on Preventing and Combating Violence against Women and Domestic Violence”). The
second group includes amendments and additions which represent the result of the need to
harmonize with the common standards in some European countries (for instance economic
crimes). The third group includes the solutions which needed to be made precise additionally
for their easier application, since there were doubts which led to problems in practice (fine,
release on parole). As mentioned earlier, the reasons for the amendments have also included
our negative experiences and problems anticipated in practice (violation of prohibitions de-
termined by certain safety measures, the amendments regarding the abuse of office, incrim-
inating traditional insurance frauds). There is a small number of language-related legislation
improvements. For instance, in Article 46, paragraph 2, indent 4, the word “unconditional” is
erased. Namely, this word was a specific hybrid in the Criminal Code, since release on parole
and prison sentence are two kinds of penalties, and it is sufficient to read that the court may
release on parole a person convicted more than three times to unconditional prison sentence

3 Ibidem.

4 ,,Cn. Inacnux PC* 6p. 85/2005, 88/2005 — ucmp. 107/2005 — ucmp. 72/2009, 111/2009, 121/2012,
104/2013, 108/2014. u 94/16.

5 Pusnuya npasxux uspexa, beorpan, 2007, ctp. 176.

6 ,Cn. Inacnux PC*, 6p. 94/16.

7 Cn. Inacuux PC- mehynapoonu yzosopu, 6p. 12/2013.
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(optional release on parole, if the requirements specified are met and in these circumstance
the court may but is not obliged to release a person on parole).

AMENDMENTS IN THE SPECIAL
PART OF THE CRIMINAL CODE

As for the interventions in the Special part of the Law on Amendments and Additions to
the Criminal Code, they are characterized by improved criminal-law repression, particularly
in the sphere of criminal offences against economy and gender freedom. The focus of this
paper is harmonization with the Istanbul Convention, i.e. the Council of Europe Convention
on Preventing and Combating Violence against Women and Domestic Violence. In the part
referring to substantive criminal law it contains mainly unified word combinations according
to which Parties “shall take” the necessary legislative or other measures to establish that the
conduct of [...] is criminalised. For the purpose of legal protection from domestic violence
the state organs in Serbia have many “means” available whose application is provided for
by the Law on Prevention of Family Violence, ® the Family Law, * the Law on Public Peace
and Order, ' the Law on Police' and the Criminal Code'. With all the comments that can
be made related to criminalisation of family violence in the Criminal Code, even related to
certain provisions of the Family Law (the provision of the Family Law is more declaratory in
nature, while the Law on Public Peace and Order has sanctioned the application of violence
for years...), the most disputable is the Law on prevention of family violence."

Upon ratification of the Istanbul Convention the debates on new criminal offences that
should be prescribed by the Criminal Code have become live issue again. Due to these rea-
sons the Law on Amendments and Additions to the Criminal Code prescribes several new
criminal offences as follows: female genital mutilation; stalking; sexual harassment and forced
marriage. Similarly to domestic violence, where some acts are already included in other in-
stances of criminalisation here also there is a question of legitimacy and the limit of crimi-
nal-law protection. But, criminalisation of domestic violence, although it is the behaviour that
could be punished otherwise (for instance, endangering safety, abuse of a minor, and in case
of serious consequences, serious bodily injury, negligent homicide, etc.) perseveres. As we
already know, domestic violence as a separate offence was introduced into criminal legislation
of the Republic of Serbia in March 2002.** Were the family members unprotected before that
time? Of course they were not. There is even now, and there existed then an entire range of
offences which “cover” each element of criminalisation of domestic violence. This offence is
inexistent in many European countries, such is Germany for instance, which naturally does
not mean that there is no domestic violence there, or that violent persons are not punished,
or that the victims of such violence are not protected, since domestic violence basically is not
a criminal-law concept, it more criminological-phenomenological notion, in the similar way
as is the case with other “offences with elements of violence” (IlIxymnh, 2012, p. 68). The man-
ner in which the offence of domestic violence found its place in the Criminal Code says a lot
8,,Cn. Inacnux PC*, 6p. 94/16.
9,,Cn. Inacnux PC®, 6p.18/2005, 72/2011 - mp. 3akon u 6/2015.

10 ,,Cn. Inachux PC*, 6p. 6/2016.

11,,Cn. Inachux PC*, 6p. 6/2016.

12,,Cn. Inachux PC* 6p. 85/2005, 88/2005 - mcup. 107/2005 - ncmp. 72/2009, 111/2009, 121/2012,
104/2013, 108/2014. n 94/2016.

13 O 3akoHy o crpeyaBamy Hacuba y mopopgyiy suau uine: [I. Komapuh, C. Mapkosuh, Ilojenune
HENOYMUIIE Y IPMMEHN 3akoHa o ClipedaBamy HaCl/ba Yy IIOpOAUIN, Ananu HPGBHOZ gﬁarcyizmema y
Beoepady, 6p. 1/2018, ctp. 45-72.

14 ,,Cn. Inacuux PC*, 6p. 10/2002.
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about the quality of criminalisation and the need of its existence in the Criminal Code. It was
introduced by “amendments”, and not according to “regular” or “usual” procedure, which as a
rule still implies a considerably higher level of quality in formulating a specific criminalisation
(Byxosuh, 2012, p.128).

Uncritical ratifications of international agreements can lead to problems. As it is pointed
out in theory, when ratifying international agreements legislators as a rule do not embark
upon their content and there is no debate in the process of their adoption, but the adoption
of the confirming law boils down to a mere formality. International agreements increasingly
impose on ratifying countries the obligation to prescribe new criminal offences and expand
the existing ones. Regarding the criminal-law intervention in the field of sexual relations there
is a regression to that effect: while until several decade before in this field liberal attitude was
taken, as well as the stand on undesirable influence of sexual moral on criminal law, the things
have started to change substantially at the beginning of the 21 century. Although there is
tendency to justify the expansion of repression in this field by the protection of individual,
particularly children, it seems unconvincing and it seems that to a considerable degree there
is penal populism. This at the same time negates the fragmentary character of criminal law
since there is tendency towards comprehensive protection which criminal law should not and
cannot provide (Crojanosnuh, 2016, p.19:c).

Thus, for instance, concerning rape, the Council of Europe Convention on Preventing and
Combating Violence against Women and Domestic Violence, brings to the forefront the lack
of consent during a sexual act, and not coercion, so the question is asked how to implement
this harmonization and is it necessary? Even if the new criminal offence is accepted de lege
ferenda which would criminalise rape and the non-consensual act which is made equal to it
and which is committed without the consent of the persons in question, the penalty should be
considerably lenient since there is no coercion. But, such and other attempts of criminal-law
expansionism directly negate the claim that criminal law is ultima ratio. The legislator still de-
cides to exclude rape as summary offence from the Proposal of the Law on Amendments and
Additions to the Criminal Code of 2016, although its Draft provided a new paragraph 2 of Ar-
ticle 178 of the Criminal Code which referred to non-consensual sexual act when the features
of the basic form of offence of rape have not been fulfilled. The cases of sexual acts committed
against the will of a passive subject without the use of coercion are very similar. While some
are relatively rare (for instance, use of surprise of a passive subject, then misleading a passive
subject or the use of impact of previous coercion on a passive subject’s will which is not in
causal connection with the sexual act), the others are, on the contrary, very frequent and
common that it is for this reason that they deserve to be criminalised, i.e. they are not suffi-
ciently serious to deserve criminal-law response. Even the application of the existing criminal
offence of rape is often based only on the statements of the accused and the passive subject. If
the use of force would not be required, it would be even harder to prove that the offence had
been committed. In any case, the Istanbul Convention represents a radical shift regarding the
concept of criminal offence of rape and other related offences."

However, a whole range of objections can be made referring to the newly introduced crim-
inal offences from which it was not given up. In our opinion, new criminal offence of forced
marriage, which is introduced to the Law on Amendments and Additions to the Criminal
Code and which has its place in Article 187a, is the least disputable and we shall not analyse
its specific element (Komapuh, 2016, p.665:b).

15 See: Explanation of the Proposal Law on Amendments and Additions to the Criminal Code
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Stalking

For the introduction of stalking as a criminal offence which is set out in the Istanbul
Convention (Article 34) there are certain criminal-political arguments even if there was not
an obligation resulting from the Istanbul Convention. It is the behaviour which may seriously
endanger the psychological integrity of a victim, and it is directed towards fundamental rights
and freedoms of men. However, this is a complex behaviour which not so often is expressed
by psychotic manifestations, which makes its criminal-law suppression even more complex.
The main problem is how to cover adequately this phenomenon by legal description. The
experiences of the countries which introduced this criminal offence (Germany, Italy, and Aus-
tria) are not encouraging. On the one hand, when prescribing a specific element of a criminal
offence the principle of precision may be challenged, while on the other hand the protection
of a victim is not achieved. This suggests the need for a very serious approach when formulat-
ing a legal description of this criminal offence (Crojanosuh, 2016, p. 27: b). However, in the
Law on Amendments and Additions to the Criminal Code the legislator has not managed to
escape a wide formulation of this offence and violation of the lex certa principle.

The offence is committed by a person who within a certain period of time: 1) unlawfully
follows the other person or undertakes other acts to get physically close to that person against
his or her will; 2) against the will of another person makes attempts to establish contact di-
rectly, through a third person or by means of communications; 3) abuses the information on
another person or a person close to him or her for offering goods or services; 4) makes threats
against life, limb or freedom of another person or a person close to him or her; 5) undertakes
other similar actions in a way that can substantially endanger the personal life of a person
against whom these actions are undertaken. This offence is punished by either fine or impris-
onment up to three years. Qualified forms exist if: there is danger to life, health or body of a
person against whom the action is taken or to a person close to him or her or if there is death
of another person or a person close to him or her. In the first instance the penalty includes
imprisonment ranging from three months to five years while in the second case the penalty
includes one to ten years of imprisonment.

The way in which this criminal offence is prescribed is problematic for several reasons.
First there is question of what was our obligation taking into account the Istanbul Conven-
tion? Namely, the Convention imposes on ratifying countries to “take the necessary legislative
or other measures to ensure that the intentional conduct of repeatedly engaging in threat-
ening conduct directed at another person, causing her or him to fear for her or his safety, is
criminalised” It is necessary, therefore, to have repeated threatening to another person which
would cause that person to fear for his or her personal safety. This behaviour could obviously
be criminalised through a special paragraph of criminal offence of endangerment of safety.

Further, explaining the notion of stalking, in paragraph 1, point 5, of the proposed new
Article 138a of the Criminal Code, in addition to listed actions in the first four points, it is
said that stalking is represented by “other similar actions as well”. This is the biggest objection
which can be referred to the legislator.

What can be done when it is the case of some borderline behaviours so that they could be
considered positive and socially acceptable? Is criminal-law intervention justified then? This
limit is hard to find. In criminal law it should always bring to the forefront its features - that
it is subsidiary, accessory and fragmentary in character. If someone gets flowers or SMS mes-
sages every day, but does not state clearly that they do not accept such behaviour, it is difficult
to say that the criminal offence exists. However, linguistic interpretation of point 1 “who un-
lawfully follows another person or undertakes other actions in order to get physically close to
that person against his or her will” suggests that the criminal offence will exist. There are of
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course behaviours which although they are not socially acceptable by their significance and
seriousness still do not deserve to be criminal offences (Crojanosuh, 2017, p.4: a). This is why
it should insist upon repeated action and clearly expressed opposition of a passive subject. It is
necessary to apply objective criterion to assess if the concrete behaviour can cause a forbidden
consequence (Hophesnh, 2017, p.134).

There are also different opinions which consider that stalking of a victim can be considered
a form of abuse, in other words that stalking of a victim can be covered by the current legal
formulation of callous violent behaviour within domestic violence, regardless of whether it
involves following, harassment by phone calls or sending electronic messages. Such acts really
can create feeling of jeopardy and are quite frequent in life. Therefore, according to such opin-
ion, notwithstanding the stalking is not explicitly prescribed as an act in this criminal offence
it does not exclude its understanding as a form of callous behaviour (Bykoswuh, 2012, p.131).

Sexual harassment

The offence is committed by a person sexually harassing another person. The penalty is
either fine or imprisonment up to six months. If this offence is committed against a minor, the
perpetrator shall be punished by imprisonment from three months to three years.

When talking about sexual harassment, from legally-technical and legislative point of
view it is not quite common to give meaning to expressions used in the very article of the
law regulating some criminal offence, as it is done in the Law on Amendments and Additions
to the Criminal Code. As the legislator says, sexual harassment is any verbal, non-verbal or
physical act the intention of which is to offend or which represents the offence of dignity of a
person in the field of his/her sexual life, and which causes fear or creates hostile, degrading or
offensive environment (paragraph 3, Article 182a).

There are many problems recognized for this criminal offence as well. First, there can exist
a serious problem in delimitation with unlawful sexual acts, the criminal offence which is
already set out rather wide.

Second, from the standpoint of the topic we elaborate in this paper, we point out that “any
verbal, non-verbal or physical act” is quite wide. Observed from the standpoint of guarantee
function of criminal law this is the main problem both for stalking and sexual harassment.
We agree with the claim that such determination of the act is both logically and linguistically
nonsense since any act can be verbal or non-verbal (Hopbesuh, 2017, p.135). It is obvious
that the intention was to achieve differentiation between verbal, real and symbolic offence, but
it is rather unsuccessful.

Certain exaggerations could be heard in the public concerning this criminalization even
from the representatives of the Ministry of Educations as an authorized proposing party of
the law. Thus, according to these claims, the persons similar to exhibitionists, who were im-
mortalized in a few domestic movies, would be observed as criminal offenders starting from
June 01, 2017.

Is criminal-law protection really justified in this case? Are these actually the assets that
each person can protect on their own? The aim of the criminal law is not to protect assets even
from the most benign forms of jeopardy and attacks on them, in cases where individuals as
a rule are capable of defending them on their own. It should mention that the Law on Public
Peace and Order includes a corresponding provision.*®

16 Ynau 8 30JPM ,,Cn. Inacnux PC*, 6p. 6/2016.



NEW CRIMINAL OFFENCES IN THE CRIMINAL CODE OF SERBIA AND .... 223

Female genital mutilation

This offence is committed by a person who mutilates the external genitals of a female per-
son. The punishment is imprisonment from one to eight years. If there are particularly miti-
gating circumstances under which this offence was committed, the offender shall be punished
by imprisonment from three months to three years. Whoever abets or aids a female person to
perform such an act shall be punished by imprisonment from six months to five years.

Female genital mutilation, as a newly prescribed criminal offence in the Law on Amend-
ment and Additions to the Criminal Code, can be disputed on many grounds.

First, its aim is to criminalize traditional practice of cutting off certain parts of female
genitalia which some communities perform on their female members. As said in the UN re-
port on women (2010),"” such behaviour is customary in Africa, Indonesia, Malaysia, and it
shows slight decrease in practice. Taking into account that social danger of certain behaviour
represents at the same time the basis and justification for its prescribing as a criminal offence,
the question is then asked if female genital mutilation should be prescribed as an indepen-
dent criminal offence. Some behaviour can objectively exist in a part of the world, but only
through certain social relations, conditions and occasions it can have certain consequences
which require response.

Second, it is interesting that this is one of criminal offences which were excluded from
the principle of gender neutrality in criminal law which makes part of this Convention. This
article contains criminal offence of female genital mutilation, where the victims are essentially
women, or girls.

And third, it is clear that in such situations corresponding criminalisation can be applied
from the group of criminal offences against life and limb. To be more precise, for special or
particularly serious bodily harm there is penalty prescribed from one to eight years. There-
fore, this offence should constitute an especially serious bodily harm but according to the
punishment it entails this is certainly not the case.

CONCLUDING REMARKS

In criminal-political sense, certain solutions of the Law on Amendments and Additions
to the Criminal Code of 2016 lead to weakening of criminal-law repression (out of two con-
ditions that must be fulfilled in order to apply release on parole the one which required the
purpose of the punishment to be achieved is erased since it is difficult to determine; a wider
application of fine is enabled; abuse of authority in economy is decriminalized, such as issu-
ing checks and use of payment cards without coverage, and so on), while some amendments
are on the line to strengthen repression (interventions in a part of small significance, new
criminalisation — particularly in the sphere of criminal offences against economy and gender
freedom, erasing conditions for some offences to be prosecuted on motion, and so on).

As for frequent amendments and additions to the criminal legislation, it is important to
determine if they are carried out, more or less, in accordance with the main requirements on
which the principle of legality is based. The most comments can be given on lex certa seg-
ment (Komapuh, 2017, p.50). This is probably because the standards of shaping legal norms in
domestic law are considerably higher and should be the same as at European level. However,

17 The Worlds Women 2010, Trends and Statistics, United Nations, New York, 2010, Department
of Economic and Social Affairs, ctp. 132. http://unstats.un.org/unsd/demographic/products/
Worldswomen/ WW2010pub.htm 22.10.2015.
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this is not the case. According to the Lisbon Treaty, the main jurisdiction in criminal matters
is set out by Article 83, paragraph 1, of the Treaty on the Functioning of the EU and refers to
the possibility that “by means of directives adopted in accordance with the ordinary legisla-
tive procedure, establish minimum rules concerning the definition of criminal offences and
sanctions in the areas of particularly serious crime with a cross-border dimension resulting
from the nature or impact of such offences or from a special need to combat them on a com-
mon basis”. Therefore the lex certa segment should have a more complex character since it is
applied in two stages of criminalisation. One is at European and the other is at the national
level (Komapuh, 2016, p. 11-35:a). The situation in which directives are literally transferred
into national law is unacceptable since in this way the coherence of national criminal-law sys-
tems is undermined. Also, if every member country would unilaterally, in its own way, adopt
the definition of a criminal offence there is a risk of diverging from real EU goals. It is neces-
sary to find balance. The EU makes efforts to determine minimum rules to define a criminal
offence and lex certa should be obliging for European legislator as well, since otherwise it
would be impossible for national legislators to adopt certain instances of criminalisation in
their national systems. The majority of provisions to which the remarks can be referred that
they are vague are the result of harmonization with the corresponding regulations of the EU
and the Council of Europe. The lex certa problem is even more pronounced in the field of
prescribing criminal penalties where sometimes penalty ranges are set widely but there is also
another extreme of absolute prohibition of penalty mitigation. There are two reasons. The
first one is that criminal law is used for populist purposes, which is the case when the reality
and function of criminal legislation are not taken into account while shaping the legal norm.
The public (which is additionally manipulated), and even the great number of members of
parliament do not express willingness to have better criminal law, but only to have as much
punishing as possible and that the law is as repressive as possible (there are many offences for
which prescribed penalties or penal frameworks are amended in a way that the majority of
amendments referred to prescribing more strict penalties). The second reasons is again relat-
ed to the harmonization with the international sources.

As for lex previa, lex stricta and lex scripta segments, we can point out that they are ob-
served in criminal law. The exceptions, if we could mark them as exceptions, refer to situ-
ations of application of more lenient law, to the analogy as a way of interpreting according
to similarity the Article 7, paragraph 2 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms.'® Naturally, all these are the topics which can be
discussed separately.

18 According to Article 7, paragraph 1 of the Convention, no one shall be held guilty of any criminal
offence on account of any act or omission which did not constitute a criminal offence under national or
international law at the time when it was committed. Also, a heavier penalty cannot be imposed than the
one that was applicable at the time the criminal offence was committed. In Article 7, paragraph 2, of the
same Convention, it is pointed out that this article shall not prejudice the trial and punishment of any
person for any act or omission which, at the time when it was committed, was criminal according to the
general principles of law recognised by civilised nations.
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