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P R E F A C E

Dear readers,

In ront o yo i the ematic Collection o Paper preente at the International 
Scientic Conerence “Archial Rei Day”, which wa organize y the Acaemy o 
Criminalitic an Police Stie in Belgrae, in cooperation with the Minitry o Interior an 
the Minitry o Ecation, Science an Technological Development o the Replic o Seria, 
School o Criminal Jtice, Michigan State Univerity in USA, School o Criminal Jtice 
Univerity o Laane in Switzerlan, National Police Acaemy in Spain,  Police Acaemy 
Szczytno in Polan, National Police Univerity o China, Lviv State Univerity o Internal 
Aair, Volgogra Acaemy o the Rian  Internal  Aair Minitry,  Faclty  o  Secrity  in  
Skopje,  Faclty  o  Criminal  Jtice  an Secrity in Ljljana, Police Acaemy “Alexanr 
Ioan Cza“ in Bcharet, Acaemy o Police Force in Bratilava, Faclty o Secrity Science 
Univerity o Banja Lka, Faclty or Criminal Jtice, Criminology an Secrity Stie 
Univerity o Sarajevo, Faclty o Law in Montenegro,  Police Acaemy in Montenegro an 
hel at the Acaemy o Criminalitic an Police Stie, on 7, 8 an 9 Novemer 2017.

e International Scientic Conerence “Archial Rei Day” i organize or the 
eventh time in a row, in memory o the oner an irector o the rt moern higher 
police chool in Seria, Roolphe Archial Rei, aer whom the Conerence wa name. 
e  ematic  Collection  o Paper  contain  131  paper  written  y  eminent  cholar  
in  the  el  o  law,  ecrity, criminalitic,  police  tie,  orenic,  inormatic,  a  well  
a  y  memer o national ecrity ytem participating in ecation o the police, army 
an other ecrity  ervice  rom  Belar, Bonia  an  Herzegovina,  Blgaria, Banglaeh, 
A Dhai, Greece,  Hngary, Maceonia, Romania, Rian Feeration, Seria, Slovakia, 
Slovenia, Czech Replic, Switzerlan, Trkey, Ukraine, Italy, Atralia an Unite Kingom. 
Each paper ha een ole-lin peer reviewe  y  two  reviewer, international  expert  
competent  or  the  el  to  which  the  paper i relate, an the ematic Conerence 
Proceeing in whole ha een reviewe y ve competent international reviewer.

e paper plihe in the ematic Collection o Paper provie  with the analyi 
o the criminalitic an criminal jtice apect in olving an proving o criminal oence, 
police organization, contemporary ecrity tie, ocial, economic an political ow o 
crime, orenic lingitic, cyercrime, an orenic engineering. e Collection o Paper 
repreent a ignicant contrition to the exiting n o cientic an expert knowlege 
in the el o criminalitic, ecrity, penal an legal theory an practice. Plication o thi 
Collection contrite to improving o mtal cooperation etween ecational, cientic 
an expert intittion at national, regional an international level.

e ematic Collection o Paper “Archial Rei Day”, accoring to the Rle o 
procere an way o evalation an qantitative expreion o cientic relt o reearcher, 
pae y the National Concil or Scientic an Technological Development o the Replic 
o Seria, a cientic plication, meet the criteria or otaining the tat o thematic 
collection o paper o international importance.

Finally, we wih to exten or gratite to all the athor an participant in the Conerence, 
a well a to all thoe who contrite to or pporte the Conerence an plihing o thi 
Collection, epecially to the Minitry o Interior an the Minitry o Ecation, Science an 
Technological Development o the Replic o Seria.

 Belgrae, Octoer 2017  Programme and Organizing Committees
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NE BIS IN IDEM PRINCIPLE IN THE PRACTICE 
OF THE CONSTITUTIONAL COURT OF SERBIA1 

Professor Dragana Kolarić, PhD
Jge o the Contittional Cort o Seria
Assistant Professor Saša Marković, PhD

Acaemy o Criminalitic an Police Stie

Abstract: e Eropean Cort o Hman Right iregar the athenticity o thoe 
legal ytem which protect vario vale with vario categorie o criminal oence. 
i et new tak to or legilator regaring the amenment to legal oltion. It 
hol e carel thogh, ince a regar interpretation whether there i “the ame 
oence”, the Eropean Cort o Hman Right can alo e given nmero remark. 
Namely, it ha alo een changing it practice.
On the other han, an athentic concept ha exite in criminal legilation o the Re-
plic o Seria or many year o mltiegree, mltiple clpaility expree in Arti-
cle 63, paragraph 3 o the Criminal Coe. In thi paper the athor analye the practice 
o the Contittional Cort o Seria an the Eropean Cort o Hman Right.
In concling remark the athor et ot two gieline o the Contittional Cort. 
Namely, the Contittional Cort point ot, with goo reaon, rt that inexitence 
o clear emarcation etween criminal oence an miemeanor in Serian legi-
lation mt not lea to a itation in cort practice that res iudicata in miemeanor 
proceeing repreent an otacle or proection o criminal oener. Secon, the 
Contittional Cort i o the opinion that miemeanor cort mt e limite to 
etermining thoe act which make the pecic element o a miemeanor an to 
leave to criminal cort to etermine the act relevant or the exitence o a criminal 
oence. Actally, in the opinion o the athor, thee gieline o the Contittional 
Cort are irecte at thoe athorize to le motion or initiation o miemeanor 
proceeing.
Keywords: ne bis in idem, the Contittional Cort o Seria, the Eropean Cort o 
Hman Right, miemeanor, criminal oence

INTRODUCTORY REMARKS

In many contrie o continental, t alo o Anglo-Saxon  legal cltre there i clai-
cation o criminal ehavior into either two or three categorie. In Anglo-Saxon law there i a 
ierentiation etween erio criminal oence covere y the term elonie an other o-
ence covere y the term miemeanor. ree clae o criminal oence, elonie, mi-
emeanor an petty oence, exit in France, t ch a claication wa aopte y ome 
other coe alo. Whether a criminal oence wol e claie a a elony, miemeanor or 
1 i paper i the relt o the reearch on project: “Crime in Seria an intrment o tate repone“, 
which i nance an carrie ot y the Acaemy o Criminalitic an Police Stie, Belgrae - the 
cycle o cientic project 2015-2019.
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a petty oence epen on the type o pnihment precrie y the law. Claiying all crim-
inal oence into three grop epening on the pnihment, an ae on it the French law 
primarily etermine the jriiction o cort. In orer not to lit criminal oence which 
are to e hane or trial to certain cort one criterion wa aopte to enale eaier orien-
tation.2 In Italy all criminal oence are claie into two categorie. e rt one incle 
erio crime (delitti), an the econ one incle le erio crime (contravvenzioni). 
e ierence etween thee two grop o nlawl ehavior reect in the erione 
o crime committe an the pnihment precrie y law. 3 e Norwegian ierentiate 
etween erio criminal oence or elonie (forbrytelser) an violation (forseelser).4

In or legal ytem there i a clear graation among criminal oence, miemeanor 
an commercial oence. e main reaon or mltiple egree o clpaility are more e-
cient protection ner criminal law. However, we woner i thi i really tre. Let  take 
an example o certain criminal oence an correponing miemeanor rom the Law on 
Plic Peace an Orer. e application o imilar legal norm i exactly what lea to the 
prolem o emarcation, wrong qalication an ltimately legal coneqence which relt 
in activation o proceral prohiition ne bis in idem. De to thee reaon it i important 
or a legilator to avoi mtal imilarity o the mentione oence oth when precriing 
certain ehavior a criminal oence an when precriing miemeanor. For intance, 
it i mch eaier or law enorcement ocer to motion or initiation o miemeanor pro-
ceeing than to intigate criminal proceeing an ch a icretionary aement o their 
can relt in many prolem in practice. 

At the very eginning it i important to point ot that the Criminal Coe o Seria5 con-
tain a traitional proviion accoring to which a prion entence or a ne which the oener 
ha erve or pai or a miemeanor or commercial oence, a well a entence or ici-
plinary meare o epriving o lierty which the oener ha erve or violation o military 
icipline hall e creite to the entence prononce or a criminal oence whoe element 
comprie alo the element o a miemeanor, commercial oence or violation o military 
icipline. i proviion reglate the itation in which a peron ha een on glity 
an entence in the miemeanor proceeing, an aer that it ha een on gilty an 
convicte in the criminal proceeing. In aition to thi the ecription o a miemeanor 
correpon to the ecription o a criminal oence. In ch a itation, accoring to the ex-
preive legal proviion, the ne bis in idem principle i not applie. Creiting entence given 
in miemeanor proceeing into the entence given in the criminal proceeing oe not 
mean application o the ne bis in idem principle.

PRACTICE OF THE CONSTITUTIONAL COURT OF SERBIA

When legal certainty in criminal law i concerne, the Contittion o the Replic o 
Seria6 in Article 34 emphaize:

 “No person may be held guilty for any act which did not constitute a criminal oence under 
law or any other regulation based on the law at the time when it was committed, nor shall a 
penalty be imposed which was not prescribed for this act.

2 Срзентић, С; Стајић, С; Лазаревић, Љ; Кривично право Југославије- општи део, Београд, 1997, 
стр. 221.
3 Коларић, Д; Кривично дело убиства, 2008, Београд, стр. 140. 
4 Ibidem, стр. 143.
5 Criminal Coe o Seria, Ocial Gazette of the RS, no. 85/2005, 88/2005 – corr. 107/2005 – corr. 
72/2009, 111/2009, 121/2012, 104/2013, 108/2014 an 94/16.
6 e Contittion o the Replic o Seria, Ocial Gazette of the RS, no. 98/2006. 
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e penalties shall be determined pursuant to a regulation in force at the time when the act 
was committed, save when subsequent regulation is more lenient for the perpetrator. Criminal 
oences and penalties shall be laid down by the law.

Everyone shall be presumed innocent for a criminal oence until convicted by a nal judg-
ment of the court.

No person may be prosecuted or sentenced for a criminal oence for which he has been ac-
quitted or convicted by a nal judgment, for which the charges have been rejected or criminal 
proceedings dismissed by nal judgment, nor may court ruling be altered to the detriment of a
person charged with criminal oence by extraordinary legal remedy. e same prohibitions shall 
be applicable to all other proceedings conducted for any other act punishable by law.

In special cases, reopening of proceedings shall be allowed in accordance with criminal leg-
islation if evidence is presented about new facts which could have inuenced signicantly the 
outcome of proceedings had they been disclosed at the time of the trial, or if serious miscarriage 
of justice occurred in the previous proceedings which might have inuenced its outcome.

Criminal prosecution of execution of punishment for a war crime, genocide, or crime against 
humanity shall not be subject to statute of limitation.”

i i why an with goo reaon the qetion i ake in or legal ytem a to whether 
two parallel or eqent proceeing can e concte regaring the ame inivial or 
imilar plic law oence committe on the ame occaion? e Contittional Cort o 
Seria eneavor, on the one han, to preerve the athenticity o or legal ytem y it 
eciion an on the other han, to protect the right to legal certainty in criminal law. Starting 
rom thi not at all eay a tak, the Contittional Cort et certain gieline.

Namely, recognizing the real anger that in practice criminal law protection o important 
interet might e njtialy exhate y pnihing a perpetrator or a miemeanor an 
not or a criminal oence, the Contittional Cort o the Replic o Seria in it explana-
tion to the eciion Уж 1285/2012, an with goo reaon, ha pointe ot that the inexitence 
o clear emarcation etween criminal oence an miemeanor in Serian legilation
mt not relt in a itation in jicial practice that conviction or a miemeanor wol 
repreent an otacle or proection o a criminal oener. Alo, the eence o criminal law 
protection o namental ocial vale, primarily lie an oily integrity o each inivial, 
wol e roght into qetion when a miemeanor cort wol in it explanation expan 
the actal ecription o a miemeanor an th incle the actal trate o a criminal 
oence, th activating the prohiition o ne bis in idem in a criminal proceeing, in cae 
when the element o the explanation o the miemeanor eciion o not repreent the 
eential element precrie y law or that concrete miemeanor, t exclively make 
the eential part o ome criminal oence. e Contittional Cort i o the opinion that 
miemeanor cort mt limit themelve to etermining thoe act that make the eence 
o miemeanor an that they hol leave to criminal cort to etermine the act relevant 
or the exitence o a criminal oence. Specically, one aically niqe event, which tart a
itrance o plic peace an orer an en a injry o oily integrity can timely an 
tantially coniere a two eparate entitie, in other wor a two ierent actalitie, 
one in miemeanor an the other in criminal proceeing. In that cae the oener wol 
not e charge with the ame act an the ne bis in idem principle wol not e violate.

Starting rom the aove ai, an acknowleging the practice o the Eropean Cort o 
Hman Right, the Contittional Cort i o the opinion that pecicity an hortcoming 
o Serian criminal legilation, a well a “wanering” o jicial practice mt not relt in 
that the narrow interpretation o criteria o inherent ientity o oence rom the jgment 
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o Sergey Yolotukhin v. Russia,7 ate Ferary 10, 2009, an protection o the convention 
ne bis in idem principle, jeoparize more prevalent convention oligation o each memer 
tate, which i aove all the protection o the victim’ right to lie rom Article 2 o the E-
ropean Convention or the Protection o Hman Right an Fnamental Freeom, which 
repreent the mot valale hman right, or the right to oily an pychological integrity 
rom Article 3 o the Convention. ereore, the Contittional Cort think that in orer to 
protect the more prevailing interet, in aition to the etermine criteria o actal ientity 
o the oence, it i neceary in each concrete cae to conier the aitional, the o calle 
corrective criteria: a) the ientity o the protecte goo an the everity o coneqence o 
that oence, ) the ientity o pnihment in orer to anwer the qetion i the oence or 
which the applicant o the contittional complaint i proecte or ha een convicte in 
vario proceeing are the ame (idem).8 

e Contittional Cort ha coniere in etail the complaint relate to the ne bis in 
idem principle in many cae.  in one o them it ha een etalihe eore the Contit-
tional Cort that on the occaion o the ame event originally the miemeanor proceeing 
were concte againt the applicant in the contittional complaint an then the criminal 
proceeing, an that in oth cort proceeing the applicant wa on gilty y a nal 
jgment an convicte to pay ne in vario amont. In the miemeanor proceeing, 
concte pon the report o the Minitry o Interior o the Replic o Seria – Police tation 
Meijana, the applicant wa ne y a nal jgment or miemeanor rom Article 6 para-
graph 3 o the Law on Plic Orer an Peace, while the contete jgment were reache 
in criminal proceeing pon the peronal action at law o M. B. or criminal oence o light 
oily injry rom Article 122, paragraph 1 o the Criminal Coe an criminal oence o 
inlt rom Article 170 o the Criminal Coe. Starting rom the act that the prpoe o Arti-
cle 34, paragraph 4 o the Contittion i to prohiit to repeat the proceeing ene with a 
eciion which acqire the tat res iudicata, an that the Contittional Cort etermine 
that the applicant in the contittional complaint wa originally convicte in miemeanor 
proceeing which in term o proviion o Article 34, paragraph 4 an Article 33, paragraph 
8 o the Contittion are eqal to criminal proceeing, an that pon the nal miemeanor 
jgment he wa on gilty or criminal oence relate to the ame ehavior or which he 
wa pnihe in the miemeanor proceeing an which incle in eence the ame act, 
or which applying even corrective criteria it wa etermine to e the ame oence (idem), 
the Contittional Cort concle that the contete verict violate the ne bis in idem 
principle. Coniering all the aove ai, the Contittional Cort etermine that the appli-
cant’ right to legal ecrity in criminal law ha een violate, which i garantee y the pro-
viion o Article 34, paragraph 4 o the Contittion, an phel the contittional appeal.9

In another cae, the Contittional Cort alo etalihe that the applicant’ right to legal 
ecrity in criminal law ha een violate, which i garantee y the proviion o Article 
34, paragraph 4 o the Contittion, an phel the contittional appeal. In the proceeing 
concte eore the Contittional Cort, it i etalihe that on the occaion o the ame 
event againt the applicant o the contittional complaint there were original miemeanor 
proceeing concte or the miemeanor rom Article 6 paragraph 3 o the Law on P-
lic Peace an Orer, which were imie ince it wa not proven that the acce committe 
the miemeanor or which he ha een charge accoring to the motion, in other wor it 
wa not proven that he “violate plic peace an orer ring the control o hing licence 

7  Sergey Zolotukhin v. Russia, 14939/03, ate Ferary 10, 2009.
8 From the explanation o the jgment o the Contittional Cort o Seria Уж 1285/2012 ate 
March 26, 2014, availale at: http:// www.lglanik.ino/r/45-27-04-2014/23268-olka-tavnog--
a-roj-z-1285-2012.
9 Уж-1285/2012.
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y graing S. T. or the neck”. By contete jgment, reache in criminal proceeing, 
which were concte y ill o inictment o the injre party S. T. a the plainti or attack 
on an ocial in perormance o ty rom Article 323 paragraph 1 o the Criminal Coe, the 
applicant wa on gilty or committing the criminal oence or which he wa charge, 
which he ha committe in ch a manner that when controlle y S. T., the game-keeper, 
an aer the game-keeper on ot that the acce i not have a hing licence an aer 
he attempte to eize hi hing gear, the applicant phyically attacke the game-keeper y 
graing him or the neck an he wa prononce a pene entence. e Contittional 
Cort concle that the act comprie y the explanation o the miemeanor jgment 
y which the miemeanor proceeing againt the applicant ha een nally imie are 
ientical to thoe act which repreent the element o criminal oence o attack on an o-
cial in perormance o ty, or which the applicant o the contittional complaint ha een 
on gilty in criminal proceeing, aer the nal miemeanor jgment on imial 
o miemeanor proceeing (res iudicata). e Contittional Cort etimate that in a 
concrete cae the criminal oence o attack on an ocial in perormance o ty ha een 
conme y the tate miemeanor againt plic peace an orer, an that the act or 
which the miemeanor proceeing againt the applicant o the contittional complaint 
were imie an or which he wa prononce a pene entence in criminal pro-
ceeing are the ame (idem). e Contittional Cort i at the tanpoint that in cae o a 
nal jgment or miemeanor which in their everity are on the very verge o criminal 
oence, or which miemeanor legilation precrie prion entence or high monetary 
ne, excle the poiility o eqent criminal proceeing or o calle “le erio” 
criminal oence or which the criminal legilation precrie ne a the main penalty or 
pene entence i prononce a a rle in criminal proceeing.10

Let  mention one more cae. In the miemeanor proceeing concte at the re-
qet o the Minitry o Interior o the Replic o Seria – Police aminitration o Lekovac, 
eore the Miemeanor Cort in Lekovac, it i etalihe that the applicant o the conti-
ttional complaint “at 14:10, on Novemer 20, 2009, in a yar in the village o Brza itre 
plic peace an orer oing violence in ch a way that Mirolav Jovic attacke V. M. an 
on that occaion hit him in hi ace with hi t an hrt him”. By the Jgment o the Mi-
emeanor Cort in Lekovac the applicant o the contittional complaint wa prononce 
gilty or miemeanor rom Article 6 paragraph 3 o the Law on Plic Peace an Orer 
an he wa entence to a ne to the amont o 5.000,00 inar. In the criminal proceeing 
concte accoring to private criminal proection o private proector V. M. eore the 
Baic Cort in Lekovac in cae K. 1881/12 it i etalihe that the applicant o the contit-
tional complaint cae light oily injrie to the private proector V. M. rom B., wherea 
he col nertan the ignicance o hi act an col control hi ehavior. By the Jg-
ment o the Baic Cort in Lekovac K. 1881/12 ate Jly 2, 2013, which ecame nal an 
legally ining on Novemer 4, 2013, y reaching the contete jgment o the Appellate 
Cort in Niš Кж1. 3318/13, the applicant o the contittional complaint wa prononce 
gilty or criminal oence o caing light oily injrie rom Article 122 paragraph 1 o 
the Criminal Coe an he wa prononce a pene entence. e Contittional Cort 
concle that the contete jgment violate the ne bis in idem principle. e Contit-
tional Cort aitionally point to the part o the explanation o the contete jgment y 
the Appellate Cort in Niš in which it wa tate that aer the repreentation mae the cort 
wa mitte a rie relate to violation o the ne bis in idem principle, t that “accoringly 
the jgment wa not contete y timely repreentation mae” an that “on that gron the 
Appellate Cort col not conier the tatement rom the mentione rie ”. e Contit-
tional Cort emphaize that the violation o the ai principle prant to the proviion o 
10 Уж-11106/2013.
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Article 438, paragraph 1, item 1) o the Criminal Proceeing Coe (Ocial Gazette o the 
RS, No. 72/11, 101/11, 121/2012, 32/13, 45/13 an 55/14) repreent aoltely namental 
violation o criminal proceeing proviion, an that the Appellate Cort in Niš mt have 
taken thi circmtance into accont.11

A we can ee, the Contittional Cort, acknowleging the practice o the Eropean 
Cort o Hman Right which we hall mmarize later on, ha et criteria ae on which 
it evalate i the ne bis in idem principle ha een violate. It i important to etermine the 
ollowing: rt, i the concrete miemeanor proceeing reerre to the criminal matter, 
in other wor i the poile conviction in a concrete miemeanor proceeing wol e 
criminal in it natre; econ, i the act or which the applicant i criminally proecte were 
the ame (idem); thir, i there wa a plication o proceeing (bis).

However, in the cae Milenkovic v. Serbia, 12 the ECHR phel the appeal o a Serian cit-
izen who wa previoly convicte or miemeanor rom Article 6, paragraph 3 (inlt an 
violence) o the Law on Plic Peace an Orer or 4000 inar, an then convicte prant 
to Article 121, paragraph 2 o the Criminal Coe (Serio Boily Harm) to imprionment o 
three month (amnetie later) an who alo exercie hi right to contittional complaint 
ae on the ne bis in idem principle, t it wa imie.

It i ovio that all cort cae reer to prolematic cmlative application o norm 
on miemeanor againt plic peace an orer an correponing legal qalication o 
criminal oence, ch a inlting, enangering aety, light an erio oily harm, coer-
cion, ometic violence, violent ehavior, violent ehavior at porting event, preventing 
an ocial ring ecrity tak or keeping plic peace an orer an imilar.13

e Contittional Cort imie the appeal o Milenkovic with the explanation that the 
ecription o act he wa charge with ier, ince in miemeanor proceeing he wa 
convicte or irpting plic peace an orer, while in criminal proceeing the entence 
wa prononce or oily harm. 14 e applicant wa amnetie in Novemer 2012. In May 
2013, the Contittional Cort imie applicant’ appeal loge or violation o the right to 
legal aety in criminal law a ill-one. When examining thi cae, the ECHR applie the 
o calle Engel criteria,15 aeing eore all i the rt miemeanor proceeing were y 
their natre the proceeing reerring to “criminal” matter within the meaning o Article 4 o 
Protocol No. 7 an what wa the natre o the rt conviction. e ECHR concle that oth 
et o proceeing were to e regare a criminal or the prpoe o Article 4 o Protocol 
No. 7 to the Convention. Aer that, the ECHR, ing criteria rom the Zolotukhin jgment, 
examine i the oence or which an applicant wa proecte were the ame, an concle 
that the act contitting the two oence mt e regare a tantially the ame or the 
prpoe o Article 4 o Protocol No. 7 to the Convention. e next qetion which the ECHR 
ealt with wa i in thi concrete cae whether there wa a plication o proceeing (bis) an 
aee that the ometic athoritie permitte the plication o criminal proceeing to e 
concte in the ll knowlege o the applicant’ previo conviction or the ame oence. 

11 Уж-9529/2013.
12 Milenković v. Serbia, Application no. 50124/13 ate March 01, 2016. 
13  Наташа Мрвић-Петровић, „Поштовање начела ne bis in idem при суђењу за сличне прекршаје 
и кривична дела“, Наука, безбедност и полиција – Журнал за криминалистику и право, 
Криминалистичко-полицијска академија, Београд, бр. 2/2014, стр. 34.  
14  On May 20, 2013, the Contittional Cort, reerring to the explanation o the Appellate Cort in 
Ni a “completely amiile accoring to contittional law”, imie the appeal o the applicant a 
ngrone. A or the ne i in iem principle, the Appellate Cort on that it wa etermine that 
the applicant wa gilty o miemeanor againt plic peace an orer in miemeanor proceeing, 
wherea he wa convicte or criminal oence o erio oily harm in a criminal proceeing. Ac-
coring to the cort’ taning, the ecription o the pnihe act were accoringly clearly ierent.
15  Engel and other v. e Netherlands, 5100/71, ate Jne 8, 1976. 
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Finally, the ECHR concle that the applicant wa “convicte” in miemeanor procee-
ing, which can e likene to “criminal proceeing” within the atonomo Convention 
meaning o thi term. e ECHR rther etalihe that aer thi “conviction” ecame nal 
an epite hi appeal ae on the ne bis in idem principle, the applicant wa on gilty o 
a criminal oence which relate to the ame conct a that pnihe in the miemeanor 
proceeing. e ECHR tate that the Contittional Cort aile to apply the principle e-
talihe in the Zolotkhin cae an th to correct the applicant’ itation. De to the aore 
tate reaon, the ECHR etalihe that there ha een a violation o Article 4 o Protocol 
No. 7 to the Convention. In the ai jgement the Cort compare a miemeanor an a 
criminal oence an take a tance that any reerence to the “minor” natre o the act oe 
not, in itel, excle it claication a “criminal” in the atonomo ene o the Conven-
tion, a there i nothing in the Convention to gget that the criminal natre o an oence, 
within the meaning o the Engel criteria, necearily reqire a certain egree o erione. 
e ECHR conier that the ne i not intene a pecniary compenation or amage, t 
that the primary aim in etalihing the oence in qetion were pnihment an eterrence 
o reoening, which are recognie a rther characteritic eatre o criminal penaltie. 
“As the Court has conrmed on many occasions, in a society subscribing to the rule of law, where 
the penalty liable to be and actually imposed on an applicant involves the loss of liberty, there is 
a presumption that the charges against the applicant are “criminal”, a presumption which can 
be rebutted entirely exceptionally, and only if the deprivation of liberty cannot be considered 
“appreciably detrimental” given their nature, duration or manner of execution.“

It i clear rom all the aove ai that the ECHR iregar the athenticity o thoe legal 
ytem which protect vario vale with vario categorie o criminal oence. i et 
new tak to or legilator regaring the amenment o legal oltion. Still, it hol alo 
e very carel here ince the ECHR can give nmero remark relate to interpretation 
whether the “oence were the ame”. Namely, the cort wa alo changing it practice an 
th nlike in the cae o Maresti v. Croatia,16 in the cae o Oliveira v. Switzerland,17 it e-
livere a ierent jgment. Here the applicant wa rt convicte o miemeanor o not 
ajting pee to the roa conition, an then criminally o negligently caing phyical 
injry. It i intereting that here calclating miemeanor conviction into the conviction or 
criminal oence excle the exitence o plication o conviction or the ame oence. In 
the Cort’ opinion, what exit here i a eemingly ieal concrrence ae on the principle 
o aoring a leer incle oence, an in that cae there i no violation o the ne bis in 
idem principle, ince it can e coniere that thi i a ingle criminal act plit p into two 
eparate oence in which cae the greater penalty will ally aor the leer one, an not 
the ame ehavior.

We think that thi jgment i important or oth the legal ytem o Seria an the ap-
proach or legilator ha ha or many year in Article 63, paragraph 3 o the Criminal Coe. 
However, taking into accont that the ECHR’ jgment can cot Seria a lot, ince the ex-
pene o their enorcement are orne y the get,18 it i neceary to correct the exiting 
practice an legal ai de lege ferenda y making the pecic element o crime more precie.

16  Maresti v. Croatia, 55759/07, ate Jne 25, 2009. 
17  Oliveira v. Switzerland, 84/1997/868/1080 ate Jly 30, 1998.
18  Similar in: Драгана Коларић, Саша Марковић, “Основна људска права полицијских службеника 
у светлу новог Закона о полицији“, Српска политичка мисао, Институт за политичке студије, 
бр.3/ 2016, стр. 249; Вања Бајовић, „Случај Миленковић-ne i in iem у кривичном и прекршајном 
поступку“, у зборнику: Казнена реакција у Србији  VI део (приредио Ђорђе Игњатовић), Правни 
факултет-Универзитет у Београду, 2016, стр. 243.  
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In Article 4 o Protocol 7 to the Convention or the Protection o Hman Right an Fn-
amental Freeom19 it i pointe ot that no one hall e liale to e trie or pnihe again 
in criminal proceeing ner the jriiction o the ame State or an oence or which he 
ha alreay een nally acqitte or convicte in accorance with the law an penal proce-
re o that State. e proviion o the preceing paragraph hall not prevent the reopening 
o the cae in accorance with the law an penal procere o the State concerne, i there 
i evience o new or newly icovere act, or i there ha een a namental eect in 
previo proceeing, which col aect the otcome o the cae. No erogation rom thi 
Article hall e mae ner Article 15 o the Convention.20 ereore, thi right elong to the 
category o aoltely protecte right which mt not e erogate.

e term “criminal proceeing” rom proviion o Article 4 o Protocol 7 i wier than 
the enition o criminal proceeing in ometic law. In aition to proceeing which have 
een ene a “criminal” in national legilation, it can alo reer to other kin o procee-
ing the characteritic o which gget their “criminal” natre. Whether the certain ome-
tic proceeing are coniere “criminal proceeing (charge or a criminal oence)” or the 
prpoe o Article 4 o Protocol 7 i etimate ae on three o-calle Engel criteria:21 the 
legal claication ner national law, the natre o the oence, an the everity o the poten-
tial penalty which the eenant rik incrring. e econ an thir criteria are alternative 
an not necearily cmlative. i, however, oe not excle a cmlative approach when 
eparate analyi o each criterion oe not enale to achieve clear conclion on the exi-
tence o a criminal charge.

A regar criterion “legal classication under national law” the jgment in the cae 
o Maresti v. Croatia22 i ignicant. In thi jgment the cort notice that the applicant i 
on gilty in the proceeing concte prant to Law on Miemeanor an convict-
e to 40-ay imprionment. In orer to etalih whether the applicant “wa nally acqitte 
or convicte in accorance with the law an penal procere o that State” the rt qetion 
on which to ecie i i the proceeing reer to criminal matter within the meaning o Ar-
ticle 4 o Protocol 7 to the Eropean Convention or the Protection o Hman Right an 
Fnamental Freeom. Bt the Cort emphaize that legal etermination o the procee-
ing in national law cannot e the only relevant criterion or application o the ne bis in idem 
principle, otherwie the application o Article 4 o Protocol 7 wol e le to aement to 
ignatory tate an col lea to relt nconnectale with the goal an prpoe o the 

19  Закон о ратификацији Европске конвенције за заштиту људских права и основних слобода, 
Сл.  листу  СЦГ  - Међународни уговори, бр. 9/2003, 5/2005,  7/2005-исправка  и Службени  
гласник РС- Међународни уговори бр. 12/2010.
20  Article 15 - Derogation in time of emergency 
1) In time of war or other public emergency threatening the life of the nation any High Contracting Party 
may take measures derogating from its obligations under this Convention to the extent strictly required by 
the exigencies of the situation, provided that such measures are not inconsistent with its other obligations 
under international law. 
2) No derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or from Arti-
cles 3, 4 (paragraph 1) and 7 shall be made under this provision. 
3) Any High Contracting Party availing itself of this right of derogation shall keep the Secretary General of 
the Council of Europe fully informed of the measures which it has taken and the reasons therefor. It shall 
also inform the Secretary General of the Council of Europe when such measures have ceased to operate and 
the provisions of the Convention are again being fully executed.
21  Engel and Others v. e Netherlands, 5100/71, ate Jne 8, 1976. 
22  Maresti v. Croatia, 55759/07, ate Jne 25, 2009. 
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Convention. e notion o “penal procere” mt e interprete in the light o the general 
principle concerning the correponing wor “criminal charge” an “penalty” in Article 6 
an 7 o the Convention repectively. Alo, althoght in the ometic legal claication the 
oence at ie may amont to a minor oence ner ection 6 o the Minor Oence againt 
Plic Orer an Peace Act, the ECHR neverthele reiterate that it ha previoly on 
that certain oence till have a criminal connotation althogh they are regare ner rele-
vant ometic law a too trivial to e governe y criminal law an procere.

Similarly, in the jgment in the cae o Tomasović v. Croatia23 we have a itation where 
the applicant wa rt on gilty or poeion o 0.21 g o heroin, prant to Article 3, 
paragraph 1 o the Prevention o Narcotic Ae Act an ne HRK 1,700. In 2007, the M-
nicipal Cort, in criminal proceeing againt the applicant, alo on the applicant gilty 
o poeing 0,14 gram o heroin an ne her HRK 1,526. e previo ne wa to e 
incle in thi one. e applicant wa alo orere to ear the cot o the proceeing in 
the amont o HRK 400. e cort o econ intance nhel the applicant’ conviction, t 
a pene entence o or month’ imprionment wa applie with a one-year proation 
perio. In 2009, the applicant’ eqent contittional complaint, alleging a violation o 
the ne bis in idem principle, wa imie y the Contittional Cort on the gron that 
the Croatian legal ytem i not excle the poiility o pnihing the ame peron twice 
or the ame oence when the ame act i precrie oth a a minor oence an a criminal 
oence. e Government o Croatia arge that the rt penalty wa not criminal in natre 
ince it wa aopte in the context o minor-oence proceeing an wa precrie a a 
minor oence ner the ometic law. i minor oence wa precrie y the Prevention 
o Narcotic Ae Act which ha een aopte together with other law on the ai o the 
national trategy on perviion o narcotic. e Act in qetion precrie conition or 
the growing o plant rom which narcotic col e proce, meare or the prevention 
o narcotic ae, an the ytem or preventing an treating rg ae. i howe that 
the aim o that Act col not e aociate with criminal law. e aim o thi Act an it pro-
viion wa not to pnih thoe in poeion o mall amont o narcotic t the protection 
o their health y icoraging the poeion an e o illegal tance. A regar the 
everity o the penalty, the Government arge that the applicant ha een ne HRK 1,700, 
which wa not a ignicant ne an that the minor oence wa not liale to imprionment. 
e Cort reiterate here a well that the legal characteriation o the procere ner nation-
al law cannot e the ole criterion o relevance or the applicaility o the principle o non i 
in iem ner Article 4, paragraph 1 o Protocol No. 7.24 

A regar the criterion o “the nature of the oence” paragraph 22 o the jgment in 
the cae o Tomasović v. Croatia hol e een. By it natre, the inclion o the oence at 
ie in the Prevention o Narcotic Ae Act erve to garantee the control o the ae 
o illegal tance, which may alo all within the phere o protection o criminal law. e 
correponing proviion o the Act wa irecte towar all citizen rather than towar a 
grop poeing a pecial tat. ere i no reerence to the “minor” natre o the act an 
the act that the rt proceeing took place eore a minor-oence cort oe not, in itel, 
excle their claication a “criminal” in the ene o the Convention, a there i nothing in 
the Convention to gget that the criminal natre o an oence, within the meaning o the 
Engel criteria, necearily reqire a certain egree o erione.

On the other han, a regar iciplinary an criminal proceeing the Cort in it jg-
ment in Toth v. Croatia,25 eclare the application inamiile. Namely, the charge roght 
23  Tomasović v. Croatia, 53785/09, ate Octoer 18, 2011. 
24  In thi jgment the Cort on that there were violation o Article 4 o Protocol 7 to the Eropean 
Convention or the Protection o Hman Right an Fnamental Freeom. 
25 Toth v. Croatia, 49635/10, ate Novemer 6, 2012. 
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againt the applicant in the iciplinary proceeing might not e coniere a entirely the 
ame a thoe roght againt him in the criminal proceeing. While in the iciplinary pro-
ceeing he wa pnihe or veral inlt, making threat, impolite ehavior an prevent-
ing an ocial rom carrying ot hi or her tie, in the criminal proceeing he wa on 
gilty o making eath threat. However, a alreay inicate aove, ome o the charge 
roght againt the applicant in the iciplinary proceeing clearly correpone to certain 
oence in the orinary criminal law. , the charge o veral inlt, making threat an 
preventing an ocial rom carrying ot hi or her tie are alo precrie y the Criminal 
Coe. However, the Cort conier that thee act were not cient to lea to the concl-
ion that the oence with which the applicant wa charge in the iciplinary proceeing 
are to e regare a “criminal”, t give them a certain coloring which oe not entirely 
coincie with that o a prely iciplinary matter.

A or the criterion o “the nature and severity of the penalty“ in the jgment in Mar-
esti v. Croatia, it i pointe ot that it i etermine y reerence to the maximm potential 
penalty or which the relevant law provie. e Cort oerve that ection 6 o the Minor 
Oence againt Plic Orer an Peace Act provie or ixty ay’ imprionment a the 
maximm penalty an that the applicant wa eventally entence to erve orty ay’ epri-
vation o lierty. A the Cort ha conrme on many occaion, in a ociety criing to 
the rle o law, where the penalty liale to e impoe an actally impoe on an applicant 
involve the lo o lierty, there i a premption that the charge againt the applicant are 
“criminal”, a premption which can e rette entirely exceptionally, an only i the epri-
vation o lierty cannot e coniere “apprecialy etrimental” given it natre, ration or 
manner o exection.  In the light o the aove conieration the Cort concle that the 
natre o the oence in qetion, together with the everity o the penalty, were ch a to 
gget that thi i penal procere or the prpoe o Article 4 o Protocol No. 7. In the cae 
o Tomaović v. Croatia, the egree o everity o the meare i alo etermine y reerence 
to the maximm potential penalty or which the relevant law provie. e actal penalty 
impoe i relevant to the etermination, t it cannot iminih the importance o what wa 
initially at take. e Cort oerve that ection 54 o the Prevention o Narcotic Ae Act 
provie or a ne o etween HRK 5,000 an 20,000 an that the applicant wa eventally 
ne HRK 1,700. e Cort conier that the ne th precrie cannot e een a minor.26

26 It i intereting to mention the oltion o olitary connement, i.e. in which cae the prion term 
i extene or the time pent in olitary connement or when the ration remain the ame althogh 
the olitary connement wa orere, in other wor whether aing aitional ay to an alreay 
convicte prioner’ entence amonte to a criminal penalty. , in the cae o Toth v. Croatia ex-
amining the criterion “the natre an everity o the penalty” an the qetion o olitary connement, 
it wa pointe ot that aing aitional ay to an alreay convicte prioner’ entence amonte to 
a criminal penalty. e ECHR ha alo examine the qetion whether a pnihment which oe not 
exten the prioner’ prion term in military or prion context col e regare a a “criminal charge” 
(ee Eggs v. Switzerland, no. 7341/76, Commiion eciion o 4 March 1978, where the applicant wa 
pnihe with ve ay o olitary connement; X v. Switzerland, no. 8778/79, Commiion eciion o 
8 Jly 1980, where the applicant wa pnihe with three ay o olitary connement; P. v. France, no. 
11691/85, Commiion eciion o 10 Octoer 1986, where the applicant wa pnihe with twelve ay 
o olitary connement; etc.). In each o thee cae the ormer Commiion an the Cort aee 
that a mere aggravation o the conition o one’ prion term with a meare ch a olitary conne-
ment i not ce to ring the iciplinary proceeing in qetion within the phere o “criminal” 
within the Convention meaning. In the preent cae the applicant wa pnihe with twenty-one ay 
o olitary connement, which i the maximm precrie ner the Enorcement o Sentence Act. 
i pnihment i not exten the applicant’ prion term an th i not amont to an aitional 
eprivation o lierty, t only to aggravation o the conition o hi etention. With regar to thi, the 
Cort n, in compliance with the aove cae-law, that the rt et o proceeing concte eore 
the Prion athoritie an the entence-exection jge wa not criminal in natre an that thereore 
the applicant’ eqent conviction in the criminal proceeing i not contravene the ne bis in idem 
principle o Article 4 o Protocol No. 7.
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A or the criterion o “legal classication under national law”, e to icltie in it 
application, it ecome precie y the approach ae on “ientity o the material act”, o 
that a o the cae o Sergey Zolotukhin v. Russia, 27 the ECHR ha conieraly conoli-
ate it practice an tarte to apply an approach ae more on evience, i.e. “ientity o 
the material act”. Until the cae o Sergey Zoloktukhin v. Russia, the practice o the Cort 
regaring the qetion whether the act o proection were the ame (idem) wa not harmo-
nize. i jgment mark aanoning ome earlier criteria, an the eence o new criteria 
i containe in paragraph 82: “…the Court takes the view that Article 4 of Protocol No. 7 must 
be understood as prohibiting the prosecution or trial of a second “oence” in so far as it arises 
from identical facts or facts which are substantially the same.“ ereore, the etalihe act 
on which the ojective ientity o plic law oence, mtally imilar accoring to ojective 
eatre, can e a ai to eliver a entence in only one procere againt the eenant an 
in one which wa initiate rt, which exle the poiility o eqent conct o other 
proceeing an trial o that peron eore ome other cort or another oence with imilar 
eatre which relte rom that event.28 

In the cae o Sergey Zolotukhin v. Russia, eeking to pt an en to the legal ncertainty 
relate to the qetion o whether the oence or which an applicant wa proecte were the 
ame, the Cort ecie to provie a harmonie interpretation o the notion o the “ame 
oence” – the idem element o the ne bis in idem principle. Accoringly, the Cort note that 
in oth the minor-oence proceeing an the criminal proceeing the applicant wa on 
gilty o the ame conct towar the ame victim an within the ame time rame. e 
Contittional Cort imie hi appeal applying the pre-Zolotkhin cae-law. However, 
or the Cort in Straorg it i ovio that oth eciion concerne exactly the ame event 
an the ame act.

e ame tanpoint i conrme y the Cort in the cae o Muslija v. Bosnia and Her-
zegovina. 29 e applicant wa “convicte” in miemeanor proceeing, which i in the 
atonomo meaning o the term in the Convention eqal to “criminal proceeing”. Aer 
thi “conviction” ha ecome nal, he wa on gilty or a criminal oence which reerre 
to the ame conct or which he ha alreay een pnihe in miemeanor proceeing 
an which incle aically the ame act. e Contittional Cort aile to apply the 
principle etalihe in the Zolotkhin cae an th to correct the applicant’ itation. A 
or the anwer to the qetion i there wa a plication o proceeing, it i pointe ot that 
the aim o Article 4 o Protocol No. 7 i to prohiit the repetition o proceeing which have 
een concle y a “nal” eciion. Accroing to Explanatory Report to the Protocol 7, a 
eciion i nal „…”if, according to the traditional expression, it has acquired the force of res 
judicata. is is the case when it is irrevocable, that is to say when no further ordinary remedies 
are available or when the parties have exhausted such remedies or have permitted the time-limit 
to expire without availing themselves of them.“ It i prohiite to initiate new proection or 
the ame act, even in cae when proection ha not relte in a conviction (or intance, 
when the verict o acqittal wa reache.30

ereore, when elierating whether the right to legal ecrity wa violate, a regar 
the qetion i there i violation o the ne bis in idem principle, the Contittional Cort 
hol etermine: whether oth proceeing were criminal in natre, in other wor, i the

27 Sergey Zolotukhin v. Russia, 14939/03, ate Ferary 10, 2009. 
28  Наташа Мрвић-Петровић, „Поштовање начела ne bis in idem при суђењу за сличне прекршаје 
и кривична дела“, Наука, безбедност и полиција – Журнал за криминалистику и право, 
Криминалистичко-полицијска академија, Београд, бр. 2/2014, стр. 34.
29  Muslija v. Bosnia and Herzegovina, 32042/11 ate Janary 14, 2014. 
30  See paragraph 110 o the Jgment in the cae o Sergey Zolotukhin an paragraph 29 o the Jg-
ment in the cae o Franz Fischer v. Austria, 37950/97 ate May 29, 2001. 
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rt proceeing col alo e coniere criminal, i the event an oence were the ame 
an i there wa plication o proceeing.

CONCLUSION

Clearer legal emarcation etween miemeanor an criminal oence, a well a etter 
cooperation o competent tate athoritie will relt in rection o violation o prohiition 
o plication o trial in the ame matter. e qetion o ientity o oence i one o the 
mot iclt qetion o application o the ne bis in idem principle, particlarly where major 
miemeanor an criminal oence overlap, when the oence in oth cae are liale to 
imprionment.

It i alo vital to conier the oltion accoring to which only the plic proector may 
have jriiction to ecie on reporting the event with either the element o criminal oence 
or miemeanor which i liale to imprionment, an to reach the eciion on poile 
criminal or miemeanor proection o the pect. Other tate athoritie in charge o 
proection o oener (police, tax police, ctom, an imilar) hol not have the le-
gal poiility to proecte oener o ch oence withot written conent o the plic 
proector. When reaching a eciion on proection o oener, the plic proection 
oce col inepenently le motion or initiation o miemeanor proceeing eore the 
competent miemeanor cort an participate a a party in miemeanor proceeing, 
or poily orer the police, or other athority in charge o proection in that legal el, to 
nertake proection o the oener or the tate event.31 

e gieline o the Contittional Cort given in Jgment Уж 1285/2012 rely on the 
ECHR Jgment in the cae o Oliveira v. Switzerland in which etter approach wa expree 
than in the Jgment in the cae o Maresti v. Croatia. We repeat once again that the Con-
tittional Cort with goo reaon point ot rt that the inexitence o clear emarcation 
etween criminal oence an miemeanor in Serian legilation mt not relt in a it-
ation in cort practice that res iudicata in miemeanor proceeing repreent an otacle 
or proection o criminal oener. An econ, the Contittional Cort take the tance 
that miemeanor cort mt e limite to etermining thoe act that make the pecic 
element o a miemeanor an let criminal cort etermine the act relevant or the exi-
tence o a criminal oence. Actally, thee gieline o the Contittional Cort are irecte 
at thoe who have the athority to le motion or initiation o miemeanor proceeing.
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