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P R E F A C E

Dear readers,

In ront o yo i the ematic Collection o Paper preente at the International 
Scientic Conerence “Archial Rei Day”, which wa organize y the Acaemy o 
Criminalitic an Police Stie in Belgrae, in cooperation with the Minitry o Interior an 
the Minitry o Ecation, Science an Technological Development o the Replic o Seria, 
School o Criminal Jtice, Michigan State Univerity in USA, School o Criminal Jtice 
Univerity o Laane in Switzerlan, National Police Acaemy in Spain,  Police Acaemy 
Szczytno in Polan, National Police Univerity o China, Lviv State Univerity o Internal 
Aair, Volgogra Acaemy o the Rian  Internal  Aair Minitry,  Faclty  o  Secrity  in  
Skopje,  Faclty  o  Criminal  Jtice  an Secrity in Ljljana, Police Acaemy “Alexanr 
Ioan Cza“ in Bcharet, Acaemy o Police Force in Bratilava, Faclty o Secrity Science 
Univerity o Banja Lka, Faclty or Criminal Jtice, Criminology an Secrity Stie 
Univerity o Sarajevo, Faclty o Law in Montenegro,  Police Acaemy in Montenegro an 
hel at the Acaemy o Criminalitic an Police Stie, on 7, 8 an 9 Novemer 2017.

e International Scientic Conerence “Archial Rei Day” i organize or the 
eventh time in a row, in memory o the oner an irector o the rt moern higher 
police chool in Seria, Roolphe Archial Rei, aer whom the Conerence wa name. 
e  ematic  Collection  o Paper  contain  131  paper  written  y  eminent  cholar  
in  the  el  o  law,  ecrity, criminalitic,  police  tie,  orenic,  inormatic,  a  well  
a  y  memer o national ecrity ytem participating in ecation o the police, army 
an other ecrity  ervice  rom  Belar, Bonia  an  Herzegovina,  Blgaria, Banglaeh, 
A Dhai, Greece,  Hngary, Maceonia, Romania, Rian Feeration, Seria, Slovakia, 
Slovenia, Czech Replic, Switzerlan, Trkey, Ukraine, Italy, Atralia an Unite Kingom. 
Each paper ha een ole-lin peer reviewe  y  two  reviewer, international  expert  
competent  or  the  el  to  which  the  paper i relate, an the ematic Conerence 
Proceeing in whole ha een reviewe y ve competent international reviewer.

e paper plihe in the ematic Collection o Paper provie  with the analyi 
o the criminalitic an criminal jtice apect in olving an proving o criminal oence, 
police organization, contemporary ecrity tie, ocial, economic an political ow o 
crime, orenic lingitic, cyercrime, an orenic engineering. e Collection o Paper 
repreent a ignicant contrition to the exiting n o cientic an expert knowlege 
in the el o criminalitic, ecrity, penal an legal theory an practice. Plication o thi 
Collection contrite to improving o mtal cooperation etween ecational, cientic 
an expert intittion at national, regional an international level.

e ematic Collection o Paper “Archial Rei Day”, accoring to the Rle o 
procere an way o evalation an qantitative expreion o cientic relt o reearcher, 
pae y the National Concil or Scientic an Technological Development o the Replic 
o Seria, a cientic plication, meet the criteria or otaining the tat o thematic 
collection o paper o international importance.

Finally, we wih to exten or gratite to all the athor an participant in the Conerence, 
a well a to all thoe who contrite to or pporte the Conerence an plihing o thi 
Collection, epecially to the Minitry o Interior an the Minitry o Ecation, Science an 
Technological Development o the Replic o Seria.

 Belgrae, Octoer 2017  Programme and Organizing Committees
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NE BIS IN IDEM PRINCIPLE IN THE PRACTICE 
OF THE CONSTITUTIONAL COURT OF SERBIA1 

Professor Dragana Kolarić, PhD
Jge o the Contittional Cort o Seria
Assistant Professor Saša Marković, PhD

Acaemy o Criminalitic an Police Stie

Abstract: e Eropean Cort o Hman Right iregar the athenticity o thoe 
legal ytem which protect vario vale with vario categorie o criminal oence. 
i et new tak to or legilator regaring the amenment to legal oltion. It 
hol e carel thogh, ince a regar interpretation whether there i “the ame 
oence”, the Eropean Cort o Hman Right can alo e given nmero remark. 
Namely, it ha alo een changing it practice.
On the other han, an athentic concept ha exite in criminal legilation o the Re-
plic o Seria or many year o mltiegree, mltiple clpaility expree in Arti-
cle 63, paragraph 3 o the Criminal Coe. In thi paper the athor analye the practice 
o the Contittional Cort o Seria an the Eropean Cort o Hman Right.
In concling remark the athor et ot two gieline o the Contittional Cort. 
Namely, the Contittional Cort point ot, with goo reaon, rt that inexitence 
o clear emarcation etween criminal oence an miemeanor in Serian legi-
lation mt not lea to a itation in cort practice that res iudicata in miemeanor 
proceeing repreent an otacle or proection o criminal oener. Secon, the 
Contittional Cort i o the opinion that miemeanor cort mt e limite to 
etermining thoe act which make the pecic element o a miemeanor an to 
leave to criminal cort to etermine the act relevant or the exitence o a criminal 
oence. Actally, in the opinion o the athor, thee gieline o the Contittional 
Cort are irecte at thoe athorize to le motion or initiation o miemeanor 
proceeing.
Keywords: ne bis in idem, the Contittional Cort o Seria, the Eropean Cort o 
Hman Right, miemeanor, criminal oence

INTRODUCTORY REMARKS

In many contrie o continental, t alo o Anglo-Saxon  legal cltre there i clai-
cation o criminal ehavior into either two or three categorie. In Anglo-Saxon law there i a 
ierentiation etween erio criminal oence covere y the term elonie an other o-
ence covere y the term miemeanor. ree clae o criminal oence, elonie, mi-
emeanor an petty oence, exit in France, t ch a claication wa aopte y ome 
other coe alo. Whether a criminal oence wol e claie a a elony, miemeanor or 
1 i paper i the relt o the reearch on project: “Crime in Seria an intrment o tate repone“, 
which i nance an carrie ot y the Acaemy o Criminalitic an Police Stie, Belgrae - the 
cycle o cientic project 2015-2019.
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a petty oence epen on the type o pnihment precrie y the law. Claiying all crim-
inal oence into three grop epening on the pnihment, an ae on it the French law 
primarily etermine the jriiction o cort. In orer not to lit criminal oence which 
are to e hane or trial to certain cort one criterion wa aopte to enale eaier orien-
tation.2 In Italy all criminal oence are claie into two categorie. e rt one incle 
erio crime (delitti), an the econ one incle le erio crime (contravvenzioni). 
e ierence etween thee two grop o nlawl ehavior reect in the erione 
o crime committe an the pnihment precrie y law. 3 e Norwegian ierentiate 
etween erio criminal oence or elonie (forbrytelser) an violation (forseelser).4

In or legal ytem there i a clear graation among criminal oence, miemeanor 
an commercial oence. e main reaon or mltiple egree o clpaility are more e-
cient protection ner criminal law. However, we woner i thi i really tre. Let  take 
an example o certain criminal oence an correponing miemeanor rom the Law on 
Plic Peace an Orer. e application o imilar legal norm i exactly what lea to the 
prolem o emarcation, wrong qalication an ltimately legal coneqence which relt 
in activation o proceral prohiition ne bis in idem. De to thee reaon it i important 
or a legilator to avoi mtal imilarity o the mentione oence oth when precriing 
certain ehavior a criminal oence an when precriing miemeanor. For intance, 
it i mch eaier or law enorcement ocer to motion or initiation o miemeanor pro-
ceeing than to intigate criminal proceeing an ch a icretionary aement o their 
can relt in many prolem in practice. 

At the very eginning it i important to point ot that the Criminal Coe o Seria5 con-
tain a traitional proviion accoring to which a prion entence or a ne which the oener 
ha erve or pai or a miemeanor or commercial oence, a well a entence or ici-
plinary meare o epriving o lierty which the oener ha erve or violation o military 
icipline hall e creite to the entence prononce or a criminal oence whoe element 
comprie alo the element o a miemeanor, commercial oence or violation o military 
icipline. i proviion reglate the itation in which a peron ha een on glity 
an entence in the miemeanor proceeing, an aer that it ha een on gilty an 
convicte in the criminal proceeing. In aition to thi the ecription o a miemeanor 
correpon to the ecription o a criminal oence. In ch a itation, accoring to the ex-
preive legal proviion, the ne bis in idem principle i not applie. Creiting entence given 
in miemeanor proceeing into the entence given in the criminal proceeing oe not 
mean application o the ne bis in idem principle.

PRACTICE OF THE CONSTITUTIONAL COURT OF SERBIA

When legal certainty in criminal law i concerne, the Contittion o the Replic o 
Seria6 in Article 34 emphaize:

 “No person may be held guilty for any act which did not constitute a criminal oence under 
law or any other regulation based on the law at the time when it was committed, nor shall a 
penalty be imposed which was not prescribed for this act.

2 Срзентић, С; Стајић, С; Лазаревић, Љ; Кривично право Југославије- општи део, Београд, 1997, 
стр. 221.
3 Коларић, Д; Кривично дело убиства, 2008, Београд, стр. 140. 
4 Ibidem, стр. 143.
5 Criminal Coe o Seria, Ocial Gazette of the RS, no. 85/2005, 88/2005 – corr. 107/2005 – corr. 
72/2009, 111/2009, 121/2012, 104/2013, 108/2014 an 94/16.
6 e Contittion o the Replic o Seria, Ocial Gazette of the RS, no. 98/2006. 
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e penalties shall be determined pursuant to a regulation in force at the time when the act 
was committed, save when subsequent regulation is more lenient for the perpetrator. Criminal 
oences and penalties shall be laid down by the law.

Everyone shall be presumed innocent for a criminal oence until convicted by a nal judg-
ment of the court.

No person may be prosecuted or sentenced for a criminal oence for which he has been ac-
quitted or convicted by a nal judgment, for which the charges have been rejected or criminal 
proceedings dismissed by nal judgment, nor may court ruling be altered to the detriment of a
person charged with criminal oence by extraordinary legal remedy. e same prohibitions shall 
be applicable to all other proceedings conducted for any other act punishable by law.

In special cases, reopening of proceedings shall be allowed in accordance with criminal leg-
islation if evidence is presented about new facts which could have inuenced signicantly the 
outcome of proceedings had they been disclosed at the time of the trial, or if serious miscarriage 
of justice occurred in the previous proceedings which might have inuenced its outcome.

Criminal prosecution of execution of punishment for a war crime, genocide, or crime against 
humanity shall not be subject to statute of limitation.”

i i why an with goo reaon the qetion i ake in or legal ytem a to whether 
two parallel or eqent proceeing can e concte regaring the ame inivial or 
imilar plic law oence committe on the ame occaion? e Contittional Cort o 
Seria eneavor, on the one han, to preerve the athenticity o or legal ytem y it 
eciion an on the other han, to protect the right to legal certainty in criminal law. Starting 
rom thi not at all eay a tak, the Contittional Cort et certain gieline.

Namely, recognizing the real anger that in practice criminal law protection o important 
interet might e njtialy exhate y pnihing a perpetrator or a miemeanor an 
not or a criminal oence, the Contittional Cort o the Replic o Seria in it explana-
tion to the eciion Уж 1285/2012, an with goo reaon, ha pointe ot that the inexitence 
o clear emarcation etween criminal oence an miemeanor in Serian legilation
mt not relt in a itation in jicial practice that conviction or a miemeanor wol 
repreent an otacle or proection o a criminal oener. Alo, the eence o criminal law 
protection o namental ocial vale, primarily lie an oily integrity o each inivial, 
wol e roght into qetion when a miemeanor cort wol in it explanation expan 
the actal ecription o a miemeanor an th incle the actal trate o a criminal 
oence, th activating the prohiition o ne bis in idem in a criminal proceeing, in cae 
when the element o the explanation o the miemeanor eciion o not repreent the 
eential element precrie y law or that concrete miemeanor, t exclively make 
the eential part o ome criminal oence. e Contittional Cort i o the opinion that 
miemeanor cort mt limit themelve to etermining thoe act that make the eence 
o miemeanor an that they hol leave to criminal cort to etermine the act relevant 
or the exitence o a criminal oence. Specically, one aically niqe event, which tart a
itrance o plic peace an orer an en a injry o oily integrity can timely an 
tantially coniere a two eparate entitie, in other wor a two ierent actalitie, 
one in miemeanor an the other in criminal proceeing. In that cae the oener wol 
not e charge with the ame act an the ne bis in idem principle wol not e violate.

Starting rom the aove ai, an acknowleging the practice o the Eropean Cort o 
Hman Right, the Contittional Cort i o the opinion that pecicity an hortcoming 
o Serian criminal legilation, a well a “wanering” o jicial practice mt not relt in 
that the narrow interpretation o criteria o inherent ientity o oence rom the jgment 
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o Sergey Yolotukhin v. Russia,7 ate Ferary 10, 2009, an protection o the convention 
ne bis in idem principle, jeoparize more prevalent convention oligation o each memer 
tate, which i aove all the protection o the victim’ right to lie rom Article 2 o the E-
ropean Convention or the Protection o Hman Right an Fnamental Freeom, which 
repreent the mot valale hman right, or the right to oily an pychological integrity 
rom Article 3 o the Convention. ereore, the Contittional Cort think that in orer to 
protect the more prevailing interet, in aition to the etermine criteria o actal ientity 
o the oence, it i neceary in each concrete cae to conier the aitional, the o calle 
corrective criteria: a) the ientity o the protecte goo an the everity o coneqence o 
that oence, ) the ientity o pnihment in orer to anwer the qetion i the oence or 
which the applicant o the contittional complaint i proecte or ha een convicte in 
vario proceeing are the ame (idem).8 

e Contittional Cort ha coniere in etail the complaint relate to the ne bis in 
idem principle in many cae.  in one o them it ha een etalihe eore the Contit-
tional Cort that on the occaion o the ame event originally the miemeanor proceeing 
were concte againt the applicant in the contittional complaint an then the criminal 
proceeing, an that in oth cort proceeing the applicant wa on gilty y a nal 
jgment an convicte to pay ne in vario amont. In the miemeanor proceeing, 
concte pon the report o the Minitry o Interior o the Replic o Seria – Police tation 
Meijana, the applicant wa ne y a nal jgment or miemeanor rom Article 6 para-
graph 3 o the Law on Plic Orer an Peace, while the contete jgment were reache 
in criminal proceeing pon the peronal action at law o M. B. or criminal oence o light 
oily injry rom Article 122, paragraph 1 o the Criminal Coe an criminal oence o 
inlt rom Article 170 o the Criminal Coe. Starting rom the act that the prpoe o Arti-
cle 34, paragraph 4 o the Contittion i to prohiit to repeat the proceeing ene with a 
eciion which acqire the tat res iudicata, an that the Contittional Cort etermine 
that the applicant in the contittional complaint wa originally convicte in miemeanor 
proceeing which in term o proviion o Article 34, paragraph 4 an Article 33, paragraph 
8 o the Contittion are eqal to criminal proceeing, an that pon the nal miemeanor 
jgment he wa on gilty or criminal oence relate to the ame ehavior or which he 
wa pnihe in the miemeanor proceeing an which incle in eence the ame act, 
or which applying even corrective criteria it wa etermine to e the ame oence (idem), 
the Contittional Cort concle that the contete verict violate the ne bis in idem 
principle. Coniering all the aove ai, the Contittional Cort etermine that the appli-
cant’ right to legal ecrity in criminal law ha een violate, which i garantee y the pro-
viion o Article 34, paragraph 4 o the Contittion, an phel the contittional appeal.9

In another cae, the Contittional Cort alo etalihe that the applicant’ right to legal 
ecrity in criminal law ha een violate, which i garantee y the proviion o Article 
34, paragraph 4 o the Contittion, an phel the contittional appeal. In the proceeing 
concte eore the Contittional Cort, it i etalihe that on the occaion o the ame 
event againt the applicant o the contittional complaint there were original miemeanor 
proceeing concte or the miemeanor rom Article 6 paragraph 3 o the Law on P-
lic Peace an Orer, which were imie ince it wa not proven that the acce committe 
the miemeanor or which he ha een charge accoring to the motion, in other wor it 
wa not proven that he “violate plic peace an orer ring the control o hing licence 

7  Sergey Zolotukhin v. Russia, 14939/03, ate Ferary 10, 2009.
8 From the explanation o the jgment o the Contittional Cort o Seria Уж 1285/2012 ate 
March 26, 2014, availale at: http:// www.lglanik.ino/r/45-27-04-2014/23268-olka-tavnog--
a-roj-z-1285-2012.
9 Уж-1285/2012.
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y graing S. T. or the neck”. By contete jgment, reache in criminal proceeing, 
which were concte y ill o inictment o the injre party S. T. a the plainti or attack 
on an ocial in perormance o ty rom Article 323 paragraph 1 o the Criminal Coe, the 
applicant wa on gilty or committing the criminal oence or which he wa charge, 
which he ha committe in ch a manner that when controlle y S. T., the game-keeper, 
an aer the game-keeper on ot that the acce i not have a hing licence an aer 
he attempte to eize hi hing gear, the applicant phyically attacke the game-keeper y 
graing him or the neck an he wa prononce a pene entence. e Contittional 
Cort concle that the act comprie y the explanation o the miemeanor jgment 
y which the miemeanor proceeing againt the applicant ha een nally imie are 
ientical to thoe act which repreent the element o criminal oence o attack on an o-
cial in perormance o ty, or which the applicant o the contittional complaint ha een 
on gilty in criminal proceeing, aer the nal miemeanor jgment on imial 
o miemeanor proceeing (res iudicata). e Contittional Cort etimate that in a 
concrete cae the criminal oence o attack on an ocial in perormance o ty ha een 
conme y the tate miemeanor againt plic peace an orer, an that the act or 
which the miemeanor proceeing againt the applicant o the contittional complaint 
were imie an or which he wa prononce a pene entence in criminal pro-
ceeing are the ame (idem). e Contittional Cort i at the tanpoint that in cae o a 
nal jgment or miemeanor which in their everity are on the very verge o criminal 
oence, or which miemeanor legilation precrie prion entence or high monetary 
ne, excle the poiility o eqent criminal proceeing or o calle “le erio” 
criminal oence or which the criminal legilation precrie ne a the main penalty or 
pene entence i prononce a a rle in criminal proceeing.10

Let  mention one more cae. In the miemeanor proceeing concte at the re-
qet o the Minitry o Interior o the Replic o Seria – Police aminitration o Lekovac, 
eore the Miemeanor Cort in Lekovac, it i etalihe that the applicant o the conti-
ttional complaint “at 14:10, on Novemer 20, 2009, in a yar in the village o Brza itre 
plic peace an orer oing violence in ch a way that Mirolav Jovic attacke V. M. an 
on that occaion hit him in hi ace with hi t an hrt him”. By the Jgment o the Mi-
emeanor Cort in Lekovac the applicant o the contittional complaint wa prononce 
gilty or miemeanor rom Article 6 paragraph 3 o the Law on Plic Peace an Orer 
an he wa entence to a ne to the amont o 5.000,00 inar. In the criminal proceeing 
concte accoring to private criminal proection o private proector V. M. eore the 
Baic Cort in Lekovac in cae K. 1881/12 it i etalihe that the applicant o the contit-
tional complaint cae light oily injrie to the private proector V. M. rom B., wherea 
he col nertan the ignicance o hi act an col control hi ehavior. By the Jg-
ment o the Baic Cort in Lekovac K. 1881/12 ate Jly 2, 2013, which ecame nal an 
legally ining on Novemer 4, 2013, y reaching the contete jgment o the Appellate 
Cort in Niš Кж1. 3318/13, the applicant o the contittional complaint wa prononce 
gilty or criminal oence o caing light oily injrie rom Article 122 paragraph 1 o 
the Criminal Coe an he wa prononce a pene entence. e Contittional Cort 
concle that the contete jgment violate the ne bis in idem principle. e Contit-
tional Cort aitionally point to the part o the explanation o the contete jgment y 
the Appellate Cort in Niš in which it wa tate that aer the repreentation mae the cort 
wa mitte a rie relate to violation o the ne bis in idem principle, t that “accoringly 
the jgment wa not contete y timely repreentation mae” an that “on that gron the 
Appellate Cort col not conier the tatement rom the mentione rie ”. e Contit-
tional Cort emphaize that the violation o the ai principle prant to the proviion o 
10 Уж-11106/2013.
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Article 438, paragraph 1, item 1) o the Criminal Proceeing Coe (Ocial Gazette o the 
RS, No. 72/11, 101/11, 121/2012, 32/13, 45/13 an 55/14) repreent aoltely namental 
violation o criminal proceeing proviion, an that the Appellate Cort in Niš mt have 
taken thi circmtance into accont.11

A we can ee, the Contittional Cort, acknowleging the practice o the Eropean 
Cort o Hman Right which we hall mmarize later on, ha et criteria ae on which 
it evalate i the ne bis in idem principle ha een violate. It i important to etermine the 
ollowing: rt, i the concrete miemeanor proceeing reerre to the criminal matter, 
in other wor i the poile conviction in a concrete miemeanor proceeing wol e 
criminal in it natre; econ, i the act or which the applicant i criminally proecte were 
the ame (idem); thir, i there wa a plication o proceeing (bis).

However, in the cae Milenkovic v. Serbia, 12 the ECHR phel the appeal o a Serian cit-
izen who wa previoly convicte or miemeanor rom Article 6, paragraph 3 (inlt an 
violence) o the Law on Plic Peace an Orer or 4000 inar, an then convicte prant 
to Article 121, paragraph 2 o the Criminal Coe (Serio Boily Harm) to imprionment o 
three month (amnetie later) an who alo exercie hi right to contittional complaint 
ae on the ne bis in idem principle, t it wa imie.

It i ovio that all cort cae reer to prolematic cmlative application o norm 
on miemeanor againt plic peace an orer an correponing legal qalication o 
criminal oence, ch a inlting, enangering aety, light an erio oily harm, coer-
cion, ometic violence, violent ehavior, violent ehavior at porting event, preventing 
an ocial ring ecrity tak or keeping plic peace an orer an imilar.13

e Contittional Cort imie the appeal o Milenkovic with the explanation that the 
ecription o act he wa charge with ier, ince in miemeanor proceeing he wa 
convicte or irpting plic peace an orer, while in criminal proceeing the entence 
wa prononce or oily harm. 14 e applicant wa amnetie in Novemer 2012. In May 
2013, the Contittional Cort imie applicant’ appeal loge or violation o the right to 
legal aety in criminal law a ill-one. When examining thi cae, the ECHR applie the 
o calle Engel criteria,15 aeing eore all i the rt miemeanor proceeing were y 
their natre the proceeing reerring to “criminal” matter within the meaning o Article 4 o 
Protocol No. 7 an what wa the natre o the rt conviction. e ECHR concle that oth 
et o proceeing were to e regare a criminal or the prpoe o Article 4 o Protocol 
No. 7 to the Convention. Aer that, the ECHR, ing criteria rom the Zolotukhin jgment, 
examine i the oence or which an applicant wa proecte were the ame, an concle 
that the act contitting the two oence mt e regare a tantially the ame or the 
prpoe o Article 4 o Protocol No. 7 to the Convention. e next qetion which the ECHR 
ealt with wa i in thi concrete cae whether there wa a plication o proceeing (bis) an 
aee that the ometic athoritie permitte the plication o criminal proceeing to e 
concte in the ll knowlege o the applicant’ previo conviction or the ame oence. 

11 Уж-9529/2013.
12 Milenković v. Serbia, Application no. 50124/13 ate March 01, 2016. 
13  Наташа Мрвић-Петровић, „Поштовање начела ne bis in idem при суђењу за сличне прекршаје 
и кривична дела“, Наука, безбедност и полиција – Журнал за криминалистику и право, 
Криминалистичко-полицијска академија, Београд, бр. 2/2014, стр. 34.  
14  On May 20, 2013, the Contittional Cort, reerring to the explanation o the Appellate Cort in 
Ni a “completely amiile accoring to contittional law”, imie the appeal o the applicant a 
ngrone. A or the ne i in iem principle, the Appellate Cort on that it wa etermine that 
the applicant wa gilty o miemeanor againt plic peace an orer in miemeanor proceeing, 
wherea he wa convicte or criminal oence o erio oily harm in a criminal proceeing. Ac-
coring to the cort’ taning, the ecription o the pnihe act were accoringly clearly ierent.
15  Engel and other v. e Netherlands, 5100/71, ate Jne 8, 1976. 
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Finally, the ECHR concle that the applicant wa “convicte” in miemeanor procee-
ing, which can e likene to “criminal proceeing” within the atonomo Convention 
meaning o thi term. e ECHR rther etalihe that aer thi “conviction” ecame nal 
an epite hi appeal ae on the ne bis in idem principle, the applicant wa on gilty o 
a criminal oence which relate to the ame conct a that pnihe in the miemeanor 
proceeing. e ECHR tate that the Contittional Cort aile to apply the principle e-
talihe in the Zolotkhin cae an th to correct the applicant’ itation. De to the aore 
tate reaon, the ECHR etalihe that there ha een a violation o Article 4 o Protocol 
No. 7 to the Convention. In the ai jgement the Cort compare a miemeanor an a 
criminal oence an take a tance that any reerence to the “minor” natre o the act oe 
not, in itel, excle it claication a “criminal” in the atonomo ene o the Conven-
tion, a there i nothing in the Convention to gget that the criminal natre o an oence, 
within the meaning o the Engel criteria, necearily reqire a certain egree o erione. 
e ECHR conier that the ne i not intene a pecniary compenation or amage, t 
that the primary aim in etalihing the oence in qetion were pnihment an eterrence 
o reoening, which are recognie a rther characteritic eatre o criminal penaltie. 
“As the Court has conrmed on many occasions, in a society subscribing to the rule of law, where 
the penalty liable to be and actually imposed on an applicant involves the loss of liberty, there is 
a presumption that the charges against the applicant are “criminal”, a presumption which can 
be rebutted entirely exceptionally, and only if the deprivation of liberty cannot be considered 
“appreciably detrimental” given their nature, duration or manner of execution.“

It i clear rom all the aove ai that the ECHR iregar the athenticity o thoe legal 
ytem which protect vario vale with vario categorie o criminal oence. i et 
new tak to or legilator regaring the amenment o legal oltion. Still, it hol alo 
e very carel here ince the ECHR can give nmero remark relate to interpretation 
whether the “oence were the ame”. Namely, the cort wa alo changing it practice an 
th nlike in the cae o Maresti v. Croatia,16 in the cae o Oliveira v. Switzerland,17 it e-
livere a ierent jgment. Here the applicant wa rt convicte o miemeanor o not 
ajting pee to the roa conition, an then criminally o negligently caing phyical 
injry. It i intereting that here calclating miemeanor conviction into the conviction or 
criminal oence excle the exitence o plication o conviction or the ame oence. In 
the Cort’ opinion, what exit here i a eemingly ieal concrrence ae on the principle 
o aoring a leer incle oence, an in that cae there i no violation o the ne bis in 
idem principle, ince it can e coniere that thi i a ingle criminal act plit p into two 
eparate oence in which cae the greater penalty will ally aor the leer one, an not 
the ame ehavior.

We think that thi jgment i important or oth the legal ytem o Seria an the ap-
proach or legilator ha ha or many year in Article 63, paragraph 3 o the Criminal Coe. 
However, taking into accont that the ECHR’ jgment can cot Seria a lot, ince the ex-
pene o their enorcement are orne y the get,18 it i neceary to correct the exiting 
practice an legal ai de lege ferenda y making the pecic element o crime more precie.

16  Maresti v. Croatia, 55759/07, ate Jne 25, 2009. 
17  Oliveira v. Switzerland, 84/1997/868/1080 ate Jly 30, 1998.
18  Similar in: Драгана Коларић, Саша Марковић, “Основна људска права полицијских службеника 
у светлу новог Закона о полицији“, Српска политичка мисао, Институт за политичке студије, 
бр.3/ 2016, стр. 249; Вања Бајовић, „Случај Миленковић-ne i in iem у кривичном и прекршајном 
поступку“, у зборнику: Казнена реакција у Србији  VI део (приредио Ђорђе Игњатовић), Правни 
факултет-Универзитет у Београду, 2016, стр. 243.  
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INFLUENCE OF JURISPRUDENCE  
OF THE EUROPEAN COURT OF HUMAN RIGHTS

In Article 4 o Protocol 7 to the Convention or the Protection o Hman Right an Fn-
amental Freeom19 it i pointe ot that no one hall e liale to e trie or pnihe again 
in criminal proceeing ner the jriiction o the ame State or an oence or which he 
ha alreay een nally acqitte or convicte in accorance with the law an penal proce-
re o that State. e proviion o the preceing paragraph hall not prevent the reopening 
o the cae in accorance with the law an penal procere o the State concerne, i there 
i evience o new or newly icovere act, or i there ha een a namental eect in 
previo proceeing, which col aect the otcome o the cae. No erogation rom thi 
Article hall e mae ner Article 15 o the Convention.20 ereore, thi right elong to the 
category o aoltely protecte right which mt not e erogate.

e term “criminal proceeing” rom proviion o Article 4 o Protocol 7 i wier than 
the enition o criminal proceeing in ometic law. In aition to proceeing which have 
een ene a “criminal” in national legilation, it can alo reer to other kin o procee-
ing the characteritic o which gget their “criminal” natre. Whether the certain ome-
tic proceeing are coniere “criminal proceeing (charge or a criminal oence)” or the 
prpoe o Article 4 o Protocol 7 i etimate ae on three o-calle Engel criteria:21 the 
legal claication ner national law, the natre o the oence, an the everity o the poten-
tial penalty which the eenant rik incrring. e econ an thir criteria are alternative 
an not necearily cmlative. i, however, oe not excle a cmlative approach when 
eparate analyi o each criterion oe not enale to achieve clear conclion on the exi-
tence o a criminal charge.

A regar criterion “legal classication under national law” the jgment in the cae 
o Maresti v. Croatia22 i ignicant. In thi jgment the cort notice that the applicant i 
on gilty in the proceeing concte prant to Law on Miemeanor an convict-
e to 40-ay imprionment. In orer to etalih whether the applicant “wa nally acqitte 
or convicte in accorance with the law an penal procere o that State” the rt qetion 
on which to ecie i i the proceeing reer to criminal matter within the meaning o Ar-
ticle 4 o Protocol 7 to the Eropean Convention or the Protection o Hman Right an 
Fnamental Freeom. Bt the Cort emphaize that legal etermination o the procee-
ing in national law cannot e the only relevant criterion or application o the ne bis in idem 
principle, otherwie the application o Article 4 o Protocol 7 wol e le to aement to 
ignatory tate an col lea to relt nconnectale with the goal an prpoe o the 

19  Закон о ратификацији Европске конвенције за заштиту људских права и основних слобода, 
Сл.  листу  СЦГ  - Међународни уговори, бр. 9/2003, 5/2005,  7/2005-исправка  и Службени  
гласник РС- Међународни уговори бр. 12/2010.
20  Article 15 - Derogation in time of emergency 
1) In time of war or other public emergency threatening the life of the nation any High Contracting Party 
may take measures derogating from its obligations under this Convention to the extent strictly required by 
the exigencies of the situation, provided that such measures are not inconsistent with its other obligations 
under international law. 
2) No derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or from Arti-
cles 3, 4 (paragraph 1) and 7 shall be made under this provision. 
3) Any High Contracting Party availing itself of this right of derogation shall keep the Secretary General of 
the Council of Europe fully informed of the measures which it has taken and the reasons therefor. It shall 
also inform the Secretary General of the Council of Europe when such measures have ceased to operate and 
the provisions of the Convention are again being fully executed.
21  Engel and Others v. e Netherlands, 5100/71, ate Jne 8, 1976. 
22  Maresti v. Croatia, 55759/07, ate Jne 25, 2009. 
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Convention. e notion o “penal procere” mt e interprete in the light o the general 
principle concerning the correponing wor “criminal charge” an “penalty” in Article 6 
an 7 o the Convention repectively. Alo, althoght in the ometic legal claication the 
oence at ie may amont to a minor oence ner ection 6 o the Minor Oence againt 
Plic Orer an Peace Act, the ECHR neverthele reiterate that it ha previoly on 
that certain oence till have a criminal connotation althogh they are regare ner rele-
vant ometic law a too trivial to e governe y criminal law an procere.

Similarly, in the jgment in the cae o Tomasović v. Croatia23 we have a itation where 
the applicant wa rt on gilty or poeion o 0.21 g o heroin, prant to Article 3, 
paragraph 1 o the Prevention o Narcotic Ae Act an ne HRK 1,700. In 2007, the M-
nicipal Cort, in criminal proceeing againt the applicant, alo on the applicant gilty 
o poeing 0,14 gram o heroin an ne her HRK 1,526. e previo ne wa to e 
incle in thi one. e applicant wa alo orere to ear the cot o the proceeing in 
the amont o HRK 400. e cort o econ intance nhel the applicant’ conviction, t 
a pene entence o or month’ imprionment wa applie with a one-year proation 
perio. In 2009, the applicant’ eqent contittional complaint, alleging a violation o 
the ne bis in idem principle, wa imie y the Contittional Cort on the gron that 
the Croatian legal ytem i not excle the poiility o pnihing the ame peron twice 
or the ame oence when the ame act i precrie oth a a minor oence an a criminal 
oence. e Government o Croatia arge that the rt penalty wa not criminal in natre 
ince it wa aopte in the context o minor-oence proceeing an wa precrie a a 
minor oence ner the ometic law. i minor oence wa precrie y the Prevention 
o Narcotic Ae Act which ha een aopte together with other law on the ai o the 
national trategy on perviion o narcotic. e Act in qetion precrie conition or 
the growing o plant rom which narcotic col e proce, meare or the prevention 
o narcotic ae, an the ytem or preventing an treating rg ae. i howe that 
the aim o that Act col not e aociate with criminal law. e aim o thi Act an it pro-
viion wa not to pnih thoe in poeion o mall amont o narcotic t the protection 
o their health y icoraging the poeion an e o illegal tance. A regar the 
everity o the penalty, the Government arge that the applicant ha een ne HRK 1,700, 
which wa not a ignicant ne an that the minor oence wa not liale to imprionment. 
e Cort reiterate here a well that the legal characteriation o the procere ner nation-
al law cannot e the ole criterion o relevance or the applicaility o the principle o non i 
in iem ner Article 4, paragraph 1 o Protocol No. 7.24 

A regar the criterion o “the nature of the oence” paragraph 22 o the jgment in 
the cae o Tomasović v. Croatia hol e een. By it natre, the inclion o the oence at 
ie in the Prevention o Narcotic Ae Act erve to garantee the control o the ae 
o illegal tance, which may alo all within the phere o protection o criminal law. e 
correponing proviion o the Act wa irecte towar all citizen rather than towar a 
grop poeing a pecial tat. ere i no reerence to the “minor” natre o the act an 
the act that the rt proceeing took place eore a minor-oence cort oe not, in itel, 
excle their claication a “criminal” in the ene o the Convention, a there i nothing in 
the Convention to gget that the criminal natre o an oence, within the meaning o the 
Engel criteria, necearily reqire a certain egree o erione.

On the other han, a regar iciplinary an criminal proceeing the Cort in it jg-
ment in Toth v. Croatia,25 eclare the application inamiile. Namely, the charge roght 
23  Tomasović v. Croatia, 53785/09, ate Octoer 18, 2011. 
24  In thi jgment the Cort on that there were violation o Article 4 o Protocol 7 to the Eropean 
Convention or the Protection o Hman Right an Fnamental Freeom. 
25 Toth v. Croatia, 49635/10, ate Novemer 6, 2012. 
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againt the applicant in the iciplinary proceeing might not e coniere a entirely the 
ame a thoe roght againt him in the criminal proceeing. While in the iciplinary pro-
ceeing he wa pnihe or veral inlt, making threat, impolite ehavior an prevent-
ing an ocial rom carrying ot hi or her tie, in the criminal proceeing he wa on 
gilty o making eath threat. However, a alreay inicate aove, ome o the charge 
roght againt the applicant in the iciplinary proceeing clearly correpone to certain 
oence in the orinary criminal law. , the charge o veral inlt, making threat an 
preventing an ocial rom carrying ot hi or her tie are alo precrie y the Criminal 
Coe. However, the Cort conier that thee act were not cient to lea to the concl-
ion that the oence with which the applicant wa charge in the iciplinary proceeing 
are to e regare a “criminal”, t give them a certain coloring which oe not entirely 
coincie with that o a prely iciplinary matter.

A or the criterion o “the nature and severity of the penalty“ in the jgment in Mar-
esti v. Croatia, it i pointe ot that it i etermine y reerence to the maximm potential 
penalty or which the relevant law provie. e Cort oerve that ection 6 o the Minor 
Oence againt Plic Orer an Peace Act provie or ixty ay’ imprionment a the 
maximm penalty an that the applicant wa eventally entence to erve orty ay’ epri-
vation o lierty. A the Cort ha conrme on many occaion, in a ociety criing to 
the rle o law, where the penalty liale to e impoe an actally impoe on an applicant 
involve the lo o lierty, there i a premption that the charge againt the applicant are 
“criminal”, a premption which can e rette entirely exceptionally, an only i the epri-
vation o lierty cannot e coniere “apprecialy etrimental” given it natre, ration or 
manner o exection.  In the light o the aove conieration the Cort concle that the 
natre o the oence in qetion, together with the everity o the penalty, were ch a to 
gget that thi i penal procere or the prpoe o Article 4 o Protocol No. 7. In the cae 
o Tomaović v. Croatia, the egree o everity o the meare i alo etermine y reerence 
to the maximm potential penalty or which the relevant law provie. e actal penalty 
impoe i relevant to the etermination, t it cannot iminih the importance o what wa 
initially at take. e Cort oerve that ection 54 o the Prevention o Narcotic Ae Act 
provie or a ne o etween HRK 5,000 an 20,000 an that the applicant wa eventally 
ne HRK 1,700. e Cort conier that the ne th precrie cannot e een a minor.26

26 It i intereting to mention the oltion o olitary connement, i.e. in which cae the prion term 
i extene or the time pent in olitary connement or when the ration remain the ame althogh 
the olitary connement wa orere, in other wor whether aing aitional ay to an alreay 
convicte prioner’ entence amonte to a criminal penalty. , in the cae o Toth v. Croatia ex-
amining the criterion “the natre an everity o the penalty” an the qetion o olitary connement, 
it wa pointe ot that aing aitional ay to an alreay convicte prioner’ entence amonte to 
a criminal penalty. e ECHR ha alo examine the qetion whether a pnihment which oe not 
exten the prioner’ prion term in military or prion context col e regare a a “criminal charge” 
(ee Eggs v. Switzerland, no. 7341/76, Commiion eciion o 4 March 1978, where the applicant wa 
pnihe with ve ay o olitary connement; X v. Switzerland, no. 8778/79, Commiion eciion o 
8 Jly 1980, where the applicant wa pnihe with three ay o olitary connement; P. v. France, no. 
11691/85, Commiion eciion o 10 Octoer 1986, where the applicant wa pnihe with twelve ay 
o olitary connement; etc.). In each o thee cae the ormer Commiion an the Cort aee 
that a mere aggravation o the conition o one’ prion term with a meare ch a olitary conne-
ment i not ce to ring the iciplinary proceeing in qetion within the phere o “criminal” 
within the Convention meaning. In the preent cae the applicant wa pnihe with twenty-one ay 
o olitary connement, which i the maximm precrie ner the Enorcement o Sentence Act. 
i pnihment i not exten the applicant’ prion term an th i not amont to an aitional 
eprivation o lierty, t only to aggravation o the conition o hi etention. With regar to thi, the 
Cort n, in compliance with the aove cae-law, that the rt et o proceeing concte eore 
the Prion athoritie an the entence-exection jge wa not criminal in natre an that thereore 
the applicant’ eqent conviction in the criminal proceeing i not contravene the ne bis in idem 
principle o Article 4 o Protocol No. 7.
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A or the criterion o “legal classication under national law”, e to icltie in it 
application, it ecome precie y the approach ae on “ientity o the material act”, o 
that a o the cae o Sergey Zolotukhin v. Russia, 27 the ECHR ha conieraly conoli-
ate it practice an tarte to apply an approach ae more on evience, i.e. “ientity o 
the material act”. Until the cae o Sergey Zoloktukhin v. Russia, the practice o the Cort 
regaring the qetion whether the act o proection were the ame (idem) wa not harmo-
nize. i jgment mark aanoning ome earlier criteria, an the eence o new criteria 
i containe in paragraph 82: “…the Court takes the view that Article 4 of Protocol No. 7 must 
be understood as prohibiting the prosecution or trial of a second “oence” in so far as it arises 
from identical facts or facts which are substantially the same.“ ereore, the etalihe act 
on which the ojective ientity o plic law oence, mtally imilar accoring to ojective 
eatre, can e a ai to eliver a entence in only one procere againt the eenant an 
in one which wa initiate rt, which exle the poiility o eqent conct o other 
proceeing an trial o that peron eore ome other cort or another oence with imilar 
eatre which relte rom that event.28 

In the cae o Sergey Zolotukhin v. Russia, eeking to pt an en to the legal ncertainty 
relate to the qetion o whether the oence or which an applicant wa proecte were the 
ame, the Cort ecie to provie a harmonie interpretation o the notion o the “ame 
oence” – the idem element o the ne bis in idem principle. Accoringly, the Cort note that 
in oth the minor-oence proceeing an the criminal proceeing the applicant wa on 
gilty o the ame conct towar the ame victim an within the ame time rame. e 
Contittional Cort imie hi appeal applying the pre-Zolotkhin cae-law. However, 
or the Cort in Straorg it i ovio that oth eciion concerne exactly the ame event 
an the ame act.

e ame tanpoint i conrme y the Cort in the cae o Muslija v. Bosnia and Her-
zegovina. 29 e applicant wa “convicte” in miemeanor proceeing, which i in the 
atonomo meaning o the term in the Convention eqal to “criminal proceeing”. Aer 
thi “conviction” ha ecome nal, he wa on gilty or a criminal oence which reerre 
to the ame conct or which he ha alreay een pnihe in miemeanor proceeing 
an which incle aically the ame act. e Contittional Cort aile to apply the 
principle etalihe in the Zolotkhin cae an th to correct the applicant’ itation. A 
or the anwer to the qetion i there wa a plication o proceeing, it i pointe ot that 
the aim o Article 4 o Protocol No. 7 i to prohiit the repetition o proceeing which have 
een concle y a “nal” eciion. Accroing to Explanatory Report to the Protocol 7, a 
eciion i nal „…”if, according to the traditional expression, it has acquired the force of res 
judicata. is is the case when it is irrevocable, that is to say when no further ordinary remedies 
are available or when the parties have exhausted such remedies or have permitted the time-limit 
to expire without availing themselves of them.“ It i prohiite to initiate new proection or 
the ame act, even in cae when proection ha not relte in a conviction (or intance, 
when the verict o acqittal wa reache.30

ereore, when elierating whether the right to legal ecrity wa violate, a regar 
the qetion i there i violation o the ne bis in idem principle, the Contittional Cort 
hol etermine: whether oth proceeing were criminal in natre, in other wor, i the

27 Sergey Zolotukhin v. Russia, 14939/03, ate Ferary 10, 2009. 
28  Наташа Мрвић-Петровић, „Поштовање начела ne bis in idem при суђењу за сличне прекршаје 
и кривична дела“, Наука, безбедност и полиција – Журнал за криминалистику и право, 
Криминалистичко-полицијска академија, Београд, бр. 2/2014, стр. 34.
29  Muslija v. Bosnia and Herzegovina, 32042/11 ate Janary 14, 2014. 
30  See paragraph 110 o the Jgment in the cae o Sergey Zolotukhin an paragraph 29 o the Jg-
ment in the cae o Franz Fischer v. Austria, 37950/97 ate May 29, 2001. 
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rt proceeing col alo e coniere criminal, i the event an oence were the ame 
an i there wa plication o proceeing.

CONCLUSION

Clearer legal emarcation etween miemeanor an criminal oence, a well a etter 
cooperation o competent tate athoritie will relt in rection o violation o prohiition 
o plication o trial in the ame matter. e qetion o ientity o oence i one o the 
mot iclt qetion o application o the ne bis in idem principle, particlarly where major 
miemeanor an criminal oence overlap, when the oence in oth cae are liale to 
imprionment.

It i alo vital to conier the oltion accoring to which only the plic proector may 
have jriiction to ecie on reporting the event with either the element o criminal oence 
or miemeanor which i liale to imprionment, an to reach the eciion on poile 
criminal or miemeanor proection o the pect. Other tate athoritie in charge o 
proection o oener (police, tax police, ctom, an imilar) hol not have the le-
gal poiility to proecte oener o ch oence withot written conent o the plic 
proector. When reaching a eciion on proection o oener, the plic proection 
oce col inepenently le motion or initiation o miemeanor proceeing eore the 
competent miemeanor cort an participate a a party in miemeanor proceeing, 
or poily orer the police, or other athority in charge o proection in that legal el, to 
nertake proection o the oener or the tate event.31 

e gieline o the Contittional Cort given in Jgment Уж 1285/2012 rely on the 
ECHR Jgment in the cae o Oliveira v. Switzerland in which etter approach wa expree 
than in the Jgment in the cae o Maresti v. Croatia. We repeat once again that the Con-
tittional Cort with goo reaon point ot rt that the inexitence o clear emarcation 
etween criminal oence an miemeanor in Serian legilation mt not relt in a it-
ation in cort practice that res iudicata in miemeanor proceeing repreent an otacle 
or proection o criminal oener. An econ, the Contittional Cort take the tance 
that miemeanor cort mt e limite to etermining thoe act that make the pecic 
element o a miemeanor an let criminal cort etermine the act relevant or the exi-
tence o a criminal oence. Actally, thee gieline o the Contittional Cort are irecte 
at thoe who have the athority to le motion or initiation o miemeanor proceeing.
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