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VIOLENT BEHAVIOUR AT SPORTS EVENTS
- LEGAL THEORY AND PRACTICAL ASPECTS'

Sasa Markovic, PhD?
University of Criminal Investigation and Police Studies, Belgrade

Abstract: The paper analyses the implementation of legal provisions pertaining to per-
petrators of offences against public order at sports events. Conceived in such a way;,
the research uses methodologically appropriate procedures in order to identify and
scientifically describe crucial problems in the actions of state authorities responsible
for preventing and combating violence in sports events. The paper also analyses the
actions of state authorities which pronounce, implement and supervise the implemen-
tation of the protective measures prohibiting attendance at certain sports events for
those who commit criminal offences of this nature. The paper applies the method of
content analysis, statistical method, comparative and formal-logical analyses, in order
to analyze a number of examples from the practice of courts, the public prosecutor’s
office and the Ministry of the Interior, offering at the same time an analysis of the
findings of current theoretical research and relevant legal acts and regulations. The
following problems have been identified as crucial in exerting control over the above-
mentioned measures, and these have been noted to occur in the procedures of: pro-
nouncing and determining prescribed sanctions and measures, their implementation
and control over their implementation. The conclusions drawn from these findings
have confirmed that the main causes of the described problems include: a) discrepan-
cy and frequent modifications of legal regulations, 2) frequent use of the principle of
opportunity and lenient sanctioning policy of the courts, 3) poor coordination among
state authorities which participate in suppressing this phenomenon, and 4) compli-
cated procedures for sanctioning the persons who violate the protective measure. The
consequence of the noted problems is a low level of achieving the goals of general and
special prevention, and therefore absence of efficiency and effectiveness in the preven-
tion and suppression of this phenomenon.

Keywords: violence, sports events, public gathering, criminal offence, protective mea-
sure.

INTRODUCTION

The Council of Europe (hereinafter: CoE) adopted the European Convention on Spectator
Violence and Misbehaviour at Sports Events and in particular at Football Matches (hereinaf-
ter: the Convention) in Strasbourg as far back as 1985. The Convention represented a response
of European states to the tragedy which had taken place at the Belgian stadium Heysel on 29

1 The paper resulted from research within the project «Criminality in Serbia and Instruments of
Government Reaction» implemented by the Academy of Criminalistic and Police Studies in Belgrade,
2015-2019 scientific research cycle.

2 The University of Criminalistics and Police, Belgrade, sasamarkovic975@gmail.com
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May 1985.> The adoption of the Convention was preceded by several significant documents
of CoE, among which the most prominent place belongs to the Recommendation of the Par-
liamentary Assembly of 983. It especially emphasizes the significance of prevention through a
range of educational and cultural measures aimed at reducing violence in the society.

The main objective of the Convention was to encourage all member states of the CoE and
other states-signatories to the Convention to take appropriate measures and, in accordance
with their constitutional powers, include provisions which could prevent unlawful conduct at
sports events in their respective legislation (C. Mapkosnuh, 2015:603-620).

The Convention pertains to three main areas: prevention, cooperation and judicial ac-
tions. Preventive measures encompass cooperation between police and sports clubs in the
preparatory stages of international matches, organizing consultations between interested par-
ties two weeks prior to a scheduled game at the latest, measures of physical separation of
supporters of different teams, control of access to the stadium and prohibition of alcohol and
potentially hazardous things. The Convention also stresses the need to ensure that the design
and physical features of the stadia provide for the safety of the visitors; it envisages construct-
ing barriers or fences and facilitating actions of law enforcement forces. As for cooperation,
it envisages that relevant security authorities should establish contacts before international
matches in order to identify and prevent possible dangers and minimize possible risks. As far
as judicial measures are concerned, it envisages cooperation among judicial authorities, i.e.
ensuring the insight in court records of persons against whom procedures for violence have
been initiated (C. Mapkosuh, 2016:135).

The Socialist Federative Republic of Yugoslavia ratified the Convention in 1990.* It was a
basis for passing the 2003 Act on Prevention of Violence and Misbehaviour at Sport Events
(hereinafter: APV) which was subject to multiple amendments and additions due to its (in)
efficient implementation (2005, 2007, 2009 and 2013). It was, at the same time, the first act of
this kind in Serbia. It adopted certain solutions suggested in the Convention and other docu-
ments adopted by the European Union.

Upon the adoption of the Law on Amendments and Additions to the Criminal Code
(hereinafter: LAACC) in September 2009, Article 20 of the APV ceased to apply and, at the
same time, an incrimination was introduced for the criminal offence of violent behavior
during sports events in Article 344a CC. The extent to which the modifications and amend-
ments of 2009 were inappropriate (1. Komapuh, 2015:12-13) and populist was soon indicated
by new amendments and additions to the CC® in December 2009 when the title of the offence
was changed to ‘violent behavior at sporting event or public gathering’. The basic form pertains
to all public gatherings and not only sport manifestations. According to some authors, this
amendment was fully justified because such conduct, although now present at sports events,
is likely to occur and has already occurred at other public gatherings (political and other ral-
lies, concerts, manifestations), and it would be completely illogical to treat the same conduct
at sports events and at other public gatherings with the same or similar possible outcome
differently and to stipulate different kinds of liability and different sanctions ('h. Hophesnuh,
2010:35).

3 The final match of the 1985 European Cup was played in Heysel Stadium, Brussels, between Liverpool
and Juventus. Supporters of Liverpool provoked disorder at the spectator stands in the stadium and the
incident claimed the lives of 39 Juventus fans and injured around 800.

4 3akoH o parudukaryju EBporcke KOHBeHIMje 0 HACW/bY M HE[OMMYHOM IIOHALIAKY I7Ieflanana Ha
CIIOPTCKMM ITpupenbama, moce6Ho Ha pyndanckum yrakmutama, Crysxberu nucm COPJ - Mehynapoonu
yeosopu, no. 9/1990.

5 Cnysmcbenu enacHux PC no. 111/09
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THE NOTION OF A SPORTS EVENT AND
PUBLIC GATHERING

The Act on Sport defines the notion of sports event as a specific, planned, prepared and
undertaken sport event limited in time for which there is public interest and in which several
athletes participate.® Sports events are organized in the form of sport manifestations (festivals,
conventions, reviews, games, etc.) and sports competitions.” The sports events as defined in
the APV also include sports competitions and sporting manifestations. As we shall see later, it
can be inferred from existing court decisions that friendly games without spectators or train-
ing matches are not deemed to be sporting events.

At the moment when the amendments and additions to the 2009 CC expanded the defini-
tion of this criminal offence, the notion of ‘public assembly’ was defined in the Public Assem-
bly Act.® A public assembly was deemed to encompass “organizing and holding a meeting or
other type of gathering in a location adequate for the purpose”. However, the Constitutional
Court passed a ruling 1Y3-204/2013 on 9 April 2015 which established that the Act was not in
keeping with the Constitution. The Act ceased to be valid on 23 October 2015, on the date of
publication of the decision in Official Gazette of the RS. Attention should be drawn to the fact
that the Act continued to be implemented for more than six months after its unconstitutional
nature had been established, and that no law applied to or regulated this area within the legal
framework of Serbia for more than three months after the decision had been published Offi-
cial Gazette of the RS. A new Act on Public Assembly’ came into force on 5 February 2016. It
does not define the notion of public assembly but rather the notion of public gathering. How-
ever, sections 11, 13 and 15 refer to the term ‘assembly’. Regardless of the interpretations of the
provisions of the new act from which it can be deduced that the legislator deems an assembly
to denote gathering of citizens, we find it necessary to harmonize the concept with the crim-
inal offence from Article 344a CC. Discrepancies in legal provisions and terminology lead
to major problems in practice. We shall here mention, e.g., acquittals resulting from the fact
that violence occurred during a friendly game of football without spectators, that is, a public
assembly. A crucial question that the court had to decide on was whether the friendly game
is a form of sports event or a public assembly. Namely, the authorities in charge of criminal
proceedings in each case have to establish whether the action of criminal offence was perpe-
trated at a sports event or a public assembly because it is a mandatory element in defining the
criminal offence. This leads to different interpretations of the provisions of the Public Assem-
bly Act. Public assembly, in terms of the Act, is considered to be the gathering of more than
20 persons for the purpose of expressing, achieving and promoting state, political, social, and
national beliefs and objectives, other freedoms and rights in a democratic society, as well as
other forms of gathering the purpose of which is to further religious, cultural, humanitarian,
sport, entertainment and other interests.

6 3axoH o cnopty (Sports Act), Crysberu enachux PC, no. 10/2016, Article 3.

7 Ibid, Article 156.

8 Cnyscoenu enacnuk PC,nos. 51/92,53/93, 67/93,17/99, 33/99, 48/94, Cnysubenu nucm CPJ, no. 21/2001
- Opnyka CaBesHor yctaBHOT cyga, Cnysuobenu enachux PC, nos. 29/2001, 101/2005, 88/2015 - Opnyka
YcrasHor cypa.

9 Cnyxuberu enactux PC, no. 6/2016
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THE CRIMINAL OFFENCE OF ‘VIOLENT BEHAVIOUR
AT SPORTING EVENTS OR PUBLIC GATHERINGS’

The basic form of the criminal offence defined in paragraph one of Article 344a CC stip-
ulates that whoever physically assaults or engages in an affray participants in a sporting event
or public gathering perpetrates violence or causes damage to property of substantial value
when arriving to or departing from a sports event or a public gathering; brings into a sports
facility or throws onto the sports grounds, among spectators or participants in a public gath-
ering objects, pyrotechnical articles or other explosive, inflammable or harmful substances
that may cause bodily injury or jeopardize the participants in a sports event or a public assem-
bly; make an unauthorized entry to the sports grounds or a section of the stadium intended
for supporters of the opposing team and provokes violence, damages the sports facility, its
equipment, devices and installations; behaves in a way or uses slogans at a sporting event or
a public gathering to provoke national, racial, religious or some other type of hatred or intol-
erance based on some other ground for discrimination which results in violence or a physical
altercation with participants.

The protected object of the criminal offence of violent behavior at sporting events or pub-
lic gatherings are not the lives and bodies of the individuals who attend a sporting event or
a public gathering, but the safety and security of all participants in the sporting event and
protection against violence which could endanger all the participants in the sporting event or

the public gathering, which distinguishes this criminal offence from criminal offences against
life and body.

The act of perpetration consists of the following activities: 1) physical assault or physi-
cal fight with participants in a sports event or public gathering, 2) committing violence, 3)
damage to property of substantial value when arriving to or departing from the sports event
or public gathering, 4) bringing to a sports facility and throwing among viewers of objects,
pyrotechnic articles or other explosive, inflammable or harmful substances which can cause
bodily injury or endanger the health of participants in a sporting event or a public gathering,
5) unauthorized entry into the sports field and a part of the theater intended for opposing
fans and provoking violence, 6) damage to a sports facility, its equipment, devices and instal-
lations, and 7) certain behaviour or use of slogans at a sporting event or a public gathering
provoking national, racial, religious or other hatred or intolerance based on a discriminatory
criterion resulting in violence or physical confrontation among the participants.

The perpetrator can be any other person, which means even a participant in a sporting
event or a public assembly. The relevant form of liability is mens rea, direct or possible. For
the perpetration of the basic form of the criminal offence the law stipulates the sentence of six
months’ to five years’ imprisonment and a fine. Thus in the court decision K. 1-5836/10 of
27" January 2011, the Appellate Court in Kragujevac expressed the view that if a participant
in a sporting event (in the specific case, the coach of a football club) commits the criminal
offence in question, it shall represent an aggravating circumstance. Namely, after the injured
party, referee D. M., had signalled the end of the game, he stood at the centre of the pitch,
waiting for the players to leave for the changing rooms; the defendant approached him, ad-
dressing him with multiple insults, swore, grabbed his face and the neck and caused him light
bodily injuries in the form of lacerations under the eyelid and on the right side of the mandi-
ble, and then slapped him in the face three times. The court of the first instance pronounced
a suspended sentence. The Appellate Court in Kragujevac changed this decision granting the
appeal of the prosecutor and sentenced the defendant to imprisonment. The rationale of the
decision stated that “the court of the first instance failed to give adequate significance to the
circumstances which to a certain extent aggravate the criminal offence of which the defen-
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dant had been convicted as compared to other criminal offences of this kind. The Court did
not sufficiently acknowledge the gravity of the perpetrated act, the persistence and insolence
shown by the offender, the fact that the defendant is a coach and that he was obliged to pay
special attention to his behaviour since in this capacity he is responsible for upbringing of
footballers and is obliged to critically evaluate their possible bad conduct. The defendant ne-
glected this obligation of his and instead of acting in an exemplary way, he attacked the in-
jured party in his capacity as a football referee without any cause or reason.” '’

For the existence of this criminal offence it is necessary that the defendant undertakes
the incriminating action at a sports event or a public gathering, but not in a situation when
no viewers, i.e. no spectators, are present at a friendly football match." The same view was
taken in the ruling of the Appellate Court in Belgrade. In this case, the first-instance decision
of the Higher Court in Valjevo imposed a suspended sentence and a fine on the defendant.
However, acting upon an appeal, the Appellate Court took a different view. A friendly football
match played on an auxiliary pitch were only members of the two football clubs were pres-
ent, which was not announced to the sports association and had no referees delegated by the
sports association for this game, where no delegates were present at the match and no minutes
were taken could not be regarded as a sports event or a public gathering in terms of Article 2
paragraph 1 of the APV nor could the defendant and the damaged be treated as participants
in the sporting event in terms of section 2 paragraph 4 of the mentioned law."?

The legal description of the criminal offence in Article 344a para.1 CC implies that crimi-
nal offence is perpetrated also by a person who among other things commits violence or dam-
ages property of greater value when arriving to or leaving a sports event or a public gathering,
hence the observed criminal offence exists regardless of whether the action was undertaken
in the stadium or outside it. In the specific case, it was a unique situation and the indictment
submitted by the public prosecutor charged the defendants stating that it was actually upon
departing from the event that they committed the criminal offence in question, which implies
that the actions of the criminal offence could have been taken both in the stadium and in its
vicinity, or upon leaving the stadium where the sports event had taken place. Thus the Ap-
pellate Court in Nis has taken a view contrary to the view of the first-degree court which had
acquitted the defendants because they had perpetrated the act outside the stadium where the
sports event had taken place. The decision stated that .. the view of the first-instance court
is completely unacceptable, as well as the related vague reasons pertaining to crucial facts
which were subject to proving, that the charges against the defendant S. were rejected because
throwing a rock in the direction of a police officer was undertaken outside the stadium, there-
fore there was no evidence that he had committed the criminal offence of violent conduct at a
sports event as per Article 344a paragraph 1 CC” "

10 The ruling of the High Court in Kraljevo (ITpecyaa Bumer cyna y Kpaesy) 2K. 186/10 dtd 27/9/2010
and the ruling of the Appellate Court in Kragujevac (nmpecyga Anenaunonor cyza y Kparyjesuy) Kx.
1-5836/10 dtd 27/1/2011 - Bulletin of the High Court in Kraljevo (bunren Buwrer cyna y Kpapesy), no.
1/2011, Viutepmex, The author of the sentence: Milan Davidovic, judge of the High Court in Kraljevo.
11 The ruling of the Appellate Court in Novi Sad (ITpecyna Anenanuonor cyna y Hosom Cany) KXK. 1
552/15 dtd 2 October 2015 confirming the ruling of the High Court in Novi Sad (mpecyna Bumrer cyna
y Hosom Capy) K 124/13 dtd 19 March 2015 — Bulletin of the High Court in Novi Sad (bunrten Bumrer
cyna'y HoBom Cany), no. 6/2015, urepmex, beorpap. The author of the sentence: Biljana Delic, judge
of the High Court in Novi Sad.

12 The ruling of the Appellate Court in Belgrade (Ilpecyna Anemaunonor cyga y beorpany) Kox1-
221/13 dtd 05 February 2013 - The ruling of the High Court in Valjevo (ITpecyna Buuer cyna y Bammesy)
K.6p.81/12 dtd 12 December 2012 — Bulletin of the Appellate Court in Belgrade (bunten Anenanyosor
cymay beorpany) no. 5/2013, iutepmex, beorpap. The author of the sentence: Nebojsa Pavlovic, senior
court associate of the Appellate Court in Belgrade.

13 The decision of the Appellate Court in Nis (Peutetre Anenanmonor cyga y Humry), Kox. 54/14 dtd 2
July 2014.
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Article 344a paragraph 2 provides for the first aggravated form of the criminal offence of
violent behaviour at a sports event or a public assembly which exists whenever the offence
is committed in a group. This aggravated form of the offence is punishable by one to eight
years of imprisonment. The aggravating circumstance is acting in a group and this circum-
stance must be encompassed by the mens rea of the perpetrator. The group comprises at least
three persons who have joined together to commit criminal offences either continuously or
occasionally and which does not have to have predefined roles of its members, continuity of
membership or a complex structure (Article 112 para. 22 CC RS).

Paragraph 3 of this section stipulates the second aggravated form the criminal offence
of violent behaviour at a sporting event or a public gathering. It is the situation in which an
individual commits the said offence as a ringleader of a group which perpetrates the criminal
offence of violent behaviour of at a sporting event or a public gathering. The punishment
prescribed for the ringleader (the person who leads the group in actions) is imprisonment of
three to twelve years. In order to establish liability for this form of criminal offence, it is neces-
sary for the perpetrator of the criminal offence at the time of perpetration to be aware that he/
she is the ringleader of the group and that he/she wants to act as the ringleader. The necessary
prerequisite of the mens rea includes this circumstance (as a qualifying circumstance).

Article 344a para. 4 CC also envisages the third aggravated form of the criminal offence of
violent behaviour at a sporting event or a public gathering which exists if the perpetration of
the basic form of the criminal offence of violent behaviour at a sporting event or public gath-
ering has led to riots during which any person sustains grave bodily injury or any property
of substantial value is damaged. The law prescribes that the offender in such cases shall be
punished with imprisonment of two to ten years. Grave bodily harm may be inflicted either
to the person against whom violence at a sports event is directed or to another person who
may be a participant in the sports event, but also to an accidental passer-by. With respect
to causing grave bodily harm, for establishing the guilt of the perpetrator, it is necessary to
prove negligence (3. Crojanosuh, H. lennh, 2013:303)."* As regards damage to property of a
substantial value, in order to establish liability of the perpetrator it is necessary that at the mo-
ment of perpetration there is negligence on the part of the perpetrator regarding the damage
to property resulting from violence at a sports event.

We find that if grave bodily injury is inflicted with premeditation but during riots result-
ing from the perpetration of the basic form of the criminal offence from section 344a, there is
a joinder of two criminal offences, grave bodily injury and the basic form of violent behaviour
at a sports event or a public gathering. Such view was also taken by the High Court of Cassa-
tion. When grave bodily injury results from the actions of the defendant, with direct intent to
inflict injury to the injured party, who is a participant in a sports event and during the event,
and without causing disorder then the defendant has committed the criminal offence of vi-
olent behaviour at a sports event or public gathering under Article 344a para. 1 CC and the
criminal offence of causing grave bodily injury under Article 121 para. 1 CC in a joinder. °
However, there are instances of different court decisions. Thus, in another case, the Appellate
Court in Nis in a similar situation, when the defendant inflicted grave bodily injury with pre-
meditation at a sports event and was convicted in the first instance for the commitment of the
criminal act from Article 344a para. 4 in relation to para. 1 CC, changed the decision and con-
victed the defendant only of perpetrating the criminal offence from Article 121 CC, justifying
the decision by stating that in order to establish the existence of the aggravated form of the

14 For further reading on grave bodily harm aggravated by death see: ]I. Komapuh; Kpusuuno meno
ybuctBa, Cry>x6eHn rnacHuk, beorpag, 2008, pp. 174-188.

15 The ruling of the Supreme Court of Cassation (ITpecyma BpxoBHor kacarmoHor cyna) K33 1123/2014
dtd 20 November 2014, verified at the session of the Criminal Division of the Supreme Court of
Cassation of 6 June 2016.
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criminal offence of violent behaviour at a sports event as per Article 344a para 4 in relation to
para. 1 CC a necessary prerequisite was the that there was a consequence reflected in causing
riots and that the grave bodily injury was inflicted on another person as result of causing riots
at the sports event. Since invoking riots was absent from the actions of the defendant who had
caused grave bodily injury to another person, only legal features of the criminal offence of
grave bodily injury under Article 121 para. 1 CC were present. ¢

Paragraph 5 of Article 344a CC envisages a special form of the criminal offence of violent
behaviour at a sporting event or a public gathering which exists if an officer or a liable person,
upon organizing the sports event or public gathering, fails to implement appropriate security
measures in order to prevent or stop riots, and therefore endangers the life and limb of people
or property of substantial value. The law provides that the perpetrator of this special form of
criminal offence shall be punishable by imprisonment from three months to three years and
a fine.

PROTECTIVE MEASURE OF ‘BAN
ON ATTENDINGCERTAIN SPORTING EVENTYS

A perpetrator of the criminal offence committed at a sports event faces a mandatory mea-
sure which means imposing a ‘ban on attending certain sporting events. It is the criminal
sanction introduced by the Law on Amendments and Additions to the Criminal Code in
September 2009 in order to prevent violence at sporting events ([I. Komapuh, 2014:491).

It is implemented in such a way that the perpetrator of the criminal offence is obliged to
personally report to an official in the local police service prior to the beginning of certain
sporting events, or in a police station in the area where the perpetrator finds himself and to
stay on their premises for the duration of the sporting event. In relation to this, question arises
concerning the principal, organizational and technical nature. Firstly, this actually represents
a kind of preventive police detention. “To stay’ actually in this case means to be deprived of
liberty. Secondly, the accommodation facilities in police departments or stations are limited,
and the presence of other persons on the premises may interfere with their normal operation
(3. Crojanosuh, 2013:367). A special problem may arise from making a register of the im-
plementation of this measure given the possibility to report to any local police department
(station) in the country (in the area where a person finds himself) ('h. Hophesuh, 2011:162).

The court determines the duration of the measure, which cannot be shorter than one or
longer than five years, effective two days after the decision’s coming into force, but not in-
cluding the time spent in prison. '’ The latest amendments to the CC in 2016 in Article 340a
CC incriminated the violation of or failure to enforce a final court decision of the ban as a
preventive measure, prescribing a fine or punishment of imprisonment of up to six months.
This criminal offence was introduced because of our negative experience and problems antic-
ipated in practice (/1. Komapuh, 2017:27) but the dilemma remains whether we have achieved
the objective with it.

In the justification of incriminating this criminal offence in the Bill AACC it was stated ...
that the objective is to ensure sanctioning of the violation of the ban which certain protective
measures contain. According to the existing law, there are no sanctions for violating certain
prohibitions deriving from some protective measures. For violating other prohibitions, a cer-

16 The ruling of the Appellate Court of Nis (ITpecyma Anemanmonor cyma y Humry) Kk 6p. 1041/14
dtd 23 October 2014 - Bulletin of the High Court in Nis (Bunten Bumer cyma y Humry), no. 33/2015,
Nurepmex, beorpap

17 CC, Article 89.b
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tain type of sanctioning is reflected in the fact that the court - upon imposing a suspended
sentence - may rule that it will be revoked if the convict violates the ban implied in the pro-
tective measure (Articles 85 and 86 CC). However, there is the need to incriminate such a
criminal offence in cases where the courts do not impose suspended sentences.” '®

Namely, as far as the protective measure of “a mandatory ban on attending certain sport-
ing events” is concerned, whenever the court pronounces a suspended sentence, it is obliged
to rule that the sentence shall be revoked if the perpetrator violates the prohibition on attend-
ing certain sporting events, or if he fails to fulfill his duty to report to the probation officer
in the local police department or a police station."” However, in practice, the procedure for
revoking suspended sentences is very rarely initiated regardless of numerous violations of
the protective measure, probably because it is complicated.* The police, who are in charge,
based on the court decision, to supervise the execution of the protective measure, when they
establish that the defendant has failed to report to the police station at the appointed time or
if they establish that the defendant has violated the protective measure and attended a sport-
ing event at the time of the prohibition, should notify the relevant court and the responsible
public prosecutor’s office about it. The public prosecutor’s office may address the court of the
first instance with a request to initiate revocation. The court, after holding a session, may de-
cline the prosecutor’s request if it finds that there are no grounds for revoking the suspended
sentence and in doing so it may in its official capacity warn the defendant who does not fulfill
the obligations of protective supervision or extends the duration of protective supervision or
replace previous obligations with others. This means that the court can decline the request in
case when it establishes that the convicted person does not comply with obligations from the
court ruling. Thus on 2 October 2016, during a football match, the injured party - a player
who got the yellow card for foul play was physically attacked by the defendant - the player of
the opposing team who had approached him from behind and hit him with closed fist in the
face, resulting in grave bodily injuries including “a fractured nose bone with dislocation and
scratching, with a bruise in the inner corner of the eye and in the region of the left cheekbone”
The Higher Court in Valjevo in its decision K.6p.31/17 of 13 September 2017 convicted R.
J. from Valjevo because of committing the criminal offence under Article 344a paragraph 1
CC and sentenced him to a six months’ imprisonment suspended for two years and a fine in
daily amounts (30 daily amounts — the amount being 500 dinars) and the protective measure
of “a ban on attending certain sporting events, that is, football matches of the FC M. for the
duration of one year”. After pronouncing the sentence the parties waived the right to appeal
so that the decision became effective on the same day. The decision was forwarded to the Po-
lice Department in Valjevo on 9 October 2017 for the purpose of implementing the security
measure. A police officer interviewed the convict on 19 October 2017 and warned him about
the prohibition and duties arising from the decision. On 5 November 2017 the convict failed
to report to the Police Department of Valjevo before and during the game played by the foot-
ball club M from Valjevo. The responsible public prosecutor’s office and the court were duly
notified about it. The Higher Public Prosecutor’s office filed a request for the revocation of the
suspended sentence. The Higher Court in Valjevo, although it established that the convict R.
J. had not fulfilled the duty envisaged in the abovementioned decision, declined the request
and extended the duration of the security measure for additional six months. *!

18 ITpednoz 3axona o usmeru u donyHama K3 (The Bill on Amending the Criminal Code), adopted at the
17th session of the Republic of Serbia Government, on 9 November 2016

19 CC, Article 89.b

20 See: CPC, Articles 545-551.

21 The ruling of the High Court of Valjevo (ITpecyna Bumer cyna y Bammesy), K.6p.5/18 dtd 26 March
2018.
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It is obvious from the above example that the convict had perpetrated the criminal offence
of violent behaviour at a sporting event or a public gathering under Article 344a paragraph
1 CC and the criminal offence of causing grave bodily injury as stipulated in Article 121
paragraph 1 CC in a joinder. However, the views that are indisputable in legal theory, but also
taken by the decisions of appellate courts, are not always implemented in practice of higher
courts and public prosecutors’ offices.

The court can also adopt the request to initiate revocation of the suspended sentence and
enforce the punishment determined upon conviction. Thus the suspended sentence pro-
nounced to the defendant T. M., convicted by the decision of the Higher Court in Valjevo
K.6p.29/15 of 12 November 2015 of the criminal offence under Article 344a para. 1 CC be-
cause of the failure to fulfill obligations from Article 545 para. 1 item 1 of the CPC in relation
to Article 89b para 4 in relation to para 2 CC, was revoked, imposing at the same time the
sentence of six months’ imprisonment which the defendant was to serve upon effectiveness
of the decision.?* Namely, the Police Department of Valjevo in its written communication 05-
88/16-5 of 24 October 2016 notified the Higher Public Prosecutor’s Office in Valjevo that the
defendant T. M. had violated the protective measure by failing to report in the police station
on 23 October 2016 before the beginning of the football match which he was not allowed to
attend and committed the offence from the Act on Public Order by insulting the players. In
this way he failed to fulfill the duty arising from the pronounced protective measure and vio-
lated the ban. The Higher Public Prosecutor’s office filed a request for revoking the suspended
punishment which was ruled by the court.

In the period of two years (2015-2016) 273 reports were submitted for the perpetration
of the criminal offence under Article 344a CC. Out of this number, 23 were filed against un-
known perpetrators, and 24 persons were under age at the time of perpetration. The public
prosecutor decided to dismiss 94 complaints, 56 out of which based on the principle of oppor-
tunity. In the same period, taking into account the criminal reports from the earlier period,
338 persons were charged and 252 convicted. The overall number of 250 men and 2 women
were convicted. There were 37 or 15% of imprisonment sentences (out of which 30 sentences
to imprisonment of up to 6 months), house arrest for 21 persons or 8%, 165 or 65% suspended
sentences, 28 or 11% fines, and one person was sentenced to community work. ** Regardless
of the fact that the trial for this criminal offence is actually within the jurisdiction of the
higher court, we see that the punitive policy is overtly lenient. Almost 2/3 of convictions are
to probation, and % of prison sentences are to up to 6 months. Can such sanctioning policy
have effect on the prevention of violence at sports events? If we add that one in five criminal
reports is dismissed based on the principle of opportunity, and that one in seven is dismissed
for other reasons, we believe it cannot.

The criminal offence of violating prohibition imposed by protective measure will hardly give
positive effects. Firstly, the prescribed punishment is lenient, so that the effect of general pre-
vention will not occur. Secondly, the criminal offence pertains to the violation of ban deriving
from the protective measure. In this case, it is the prohibition of attending certain sports
events. What happens when the convict does not violate the prohibition but fails to fulfill
the duty imposed on him by the protective measure i.e. when he fails to report immediately
before the beginning of a sporting event to a police officer and stay on the police premises
for the duration of the sporting event? We find that in such cases there is no criminal offence
because the criminal offence relates only to the violation of the ban imposed by the protective
measure. Thirdly, what is the probability that the police will find out about every person who

22 The ruling of the High Court of Valjevo (Ilpecyma Bumer cyma y Bamesy), K.6p.44/16 dtd 22
December 2016 and the ruling of the Appellate Court in Belgrade K:x1 65/2017 dtd 13 February 2017.
23 Data provided by the Statistical Office of the Republic of Serbia.
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fails to fulfill the duty envisaged in this protective measure and gather sufficient evidence to
prove that they have violated the prohibition. Fourthly, practice shows that even criminal
procedures for criminal offences punishable by strict punishments last long. What will the ef-
fect of punishment (either a fine or a suspended sentence, as it is clear that the punishment of
deprivation of liberty will be pronounced only rarely) on the perpetrator be if it is pronounced
several years after the breach of protective measure? Does not the existing practice show that
in such cases the procedure for misdemeanor is significantly more efficient? Within the first 6
months of the implementation of the APV, there were 772 requests for initiating misdemean-
or proceedings for violation of urgent measures or for committing the violation from section
36 para 1 APV, out of which 624 persons were convicted, 586 sentenced to imprisonment,*
34 to fines and 4 persons were warned, although the law does not envisage a warning for this
type of violation, whereas 32 persons were acquitted of misdemeanor charges.”” An analysis of
sentencing policy in respect of other criminal offences indicates that such efficiency cannot be
expected in criminal proceedings, especially when the prescribed punishments are primarily
fines and imprisonment sentences of up to six months.

It should also be pointed out that for the violation under Article 23 of the APV the sanc-
tion includes a mandatory protective security measure of banning attendance to certain
sporting events. This protective measure is prescribed in Article 52 paragraph 1 item 9 of the
Misdemeanour Law ([I. Komapuh, C. Mapkosuh, 2018:57) and Article 63 of the same act
envisages that the prohibition of attending certain sporting events encompasses the obliga-
tion of the offender to immediately before the beginning of certain sports events personally
report to an official in the local police department or a police station in the area in which the
offender finds himself and to stay on the premises for the duration of the sporting event. The
protective measure may be pronounced for one to eight years and the convicted person who
fails to fulfill this obligation shall be punished by thirty to sixty days’ imprisonment.

CLOSING CONSIDERATIONS

Several conclusions can be drawn from the considered subject matter.

First, it is necessary to harmonize the terms used in the Criminal Code, which refer to
“violent behaviour at sporting events or public gatherings” with the terms used in the Law
on Public Assembly which does not define the notion of ‘public assembly” and represents lex
specialis for this subject matter. It defines the notion of a public gathering which is in keeping
with the Constitution of the Republic of Serbia, and which guarantees freedom of gathering
as one of the basic human rights. Mutual discrepancy of the two acts may result in the already
mentioned problems in proving the existence of the criminal offence.

Second, it should be clearly pointed out that this criminal offence does not apply to
friendly matches played without audience. This view was taken by appellate courts, yet some
first-instance courts insist on criminal prosecution of the persons who commit violence even

24 Within the first six months of the implementation of the Law on Prevention of Violence (LPV)
the total number of 586 persons were sentenced to 13863 days of imprisonment for committing
misdemeanour from section 36 para. 1, averaging at 23.6 days of prison per defendant. The sentence
of 20 days’ imprisonment was pronounced in 332 cases, from 21 to 40 in 176 cases and from 41 to 60
days in 78 cases. It is interesting that the Court for Misdemeanors in Belgrade in two cases sentenced
the defendants to the highest legally envisaged punishments of 90 days (60+30) due to joinder with
misdemeanour from section 9 para. 1 of the Act on Public Order (APO) (the decisions ITpn. 39/17 of
25/11/2017 and Tlpu 738/17 of 28/7/2017).

25 Data obtained from the RS MI at the request for free access to information of public interest,
document no. 037-50/17 of 14/12/2017.
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in such events. Also, if grave bodily injury is inflicted with premeditation but not during riots
caused by perpetration of the basic form of the criminal offence under Article 344a, there are
two criminal offences in a joinder, grave bodily injury as per Article 121 CC and the basic
form of violent behaviour at sporting event or public gathering. It can be concluded from
numerous examples that lower-instance courts pass different rulings, that is, that they rec-
ognize only the criminal offence from Article 344a. This means that it is necessary to ensure
continued professional development of public prosecutors and judges.

Third, the procedure for revocation of suspended sentences in cases of violation of the
protective measure of “a ban on attending certain sporting events” is complicated. It calls for
a high level of coordination between the police, public prosecutor and courts, and then con-
ducting new court proceedings, whereupon the court does not have to revoke the suspended
sentence even if it establishes that there has been a breach of protective measure.

Four, we find that the new criminal offence that has recently been introduced in our crim-
inal law and pertains to violation of the ban imposed as part of the protective measure will
not bring significant improvement in complying with protective measures because lenient
sanctions are frequently imposed (fines or imprisonment sentences of up to six months), and
the conducted research indicated that even for the criminal offence under Article 344a where
the basic form is punishable by a significantly stricter punishment, the punishment of impris-
onment of six months to five years and a fine, the courts have passed suspended sentences
in more than 65% of the cases and that the public prosecutors beforehand dismiss 20% of
criminal complaints by applying the principle of opportunity. We can assume what the penal
statistics will be like as regards this new criminal offence.

We are of an opinion that the state must find a much more efficient, effective and econom-
ical way to prevent and suppress violence at sporting events and public gatherings. We have
seen that the Act on the Prevention of Domestic Violence efficiently resolved the problem
of violating urgent measures through misdemeanor proceedings. Perhaps it is a good way
to sanction the perpetrators who violate protective measures. An argument for a possible
objection that in this way in our legal system misdemeanor norms would be used to sanction
violations of measures arising from criminal law would be that criminal sanctions are used
against the persons who violate measures pronounced in civil lawsuits.
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