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PREFACE

Dear readers,

In front of you is the Thematic Collection of Papers presented at the International
Scientific Conference “Archibald Reiss Days”, which was organized by the Academy of
Criminalistic and Police Studies in Belgrade, in cooperation with the Ministry of Interior and
the Ministry of Education, Science and Technological Development of the Republic of Serbia,
School of Criminal Justice, Michigan State University in USA, School of Criminal Justice
University of Laussane in Switzerland, National Police Academy in Spain, Police Academy
Szczytno in Poland, National Police University of China, Lviv State University of Internal
Affairs, Volgograd Academy of the Russian Internal Affairs Ministry, Faculty of Security in
Skopje, Faculty of Criminal Justice and Security in Ljubljana, Police Academy “Alexandru
Ioan Cuza®“ in Bucharest, Academy of Police Force in Bratislava, Faculty of Security Science
University of Banja Luka, Faculty for Criminal Justice, Criminology and Security Studies
University of Sarajevo, Faculty of Law in Montenegro, Police Academy in Montenegro and
held at the Academy of Criminalistic and Police Studies, on 7, 8 and 9 November 2017.

The International Scientific Conference “Archibald Reiss Days” is organized for the
seventh time in a row, in memory of the founder and director of the first modern higher
police school in Serbia, Rodolphe Archibald Reiss, after whom the Conference was named.
The Thematic Collection of Papers contains 131 papers written by eminent scholars
in the field of law, security, criminalistics, police studies, forensics, informatics, as well
as by members of national security system participating in education of the police, army
and other security services from Belarus, Bosnia and Herzegovina, Bulgaria, Bangladesh,
Abu Dhabi, Greece, Hungary, Macedonia, Romania, Russian Federation, Serbia, Slovakia,
Slovenia, Czech Republic, Switzerland, Turkey, Ukraine, Italy, Australia and United Kingdom.
Each paper has been double-blind peer reviewed by two reviewers, international experts
competent for the field to which the paper is related, and the Thematic Conference
Proceedings in whole has been reviewed by five competent international reviewers.

The papers published in the Thematic Collection of Papers provide us with the analysis
of the criminalistic and criminal justice aspects in solving and proving of criminal offences,
police organization, contemporary security studies, social, economic and political flows of
crime, forensic linguistics, cybercrime, and forensic engineering. The Collection of Papers
represents a significant contribution to the existing fund of scientific and expert knowledge
in the field of criminalistic, security, penal and legal theory and practice. Publication of this
Collection contributes to improving of mutual cooperation between educational, scientific
and expert institutions at national, regional and international level.

The Thematic Collection of Papers “Archibald Reiss Days”, according to the Rules of
procedure and way of evaluation and quantitative expression of scientific results of researchers,
passed by the National Council for Scientific and Technological Development of the Republic
of Serbia, as scientific publication, meets the criteria for obtaining the status of thematic
collection of papers of international importance.

Finally, we wish to extend our gratitude to all the authors and participants in the Conference,
as well as to all those who contributed to or supported the Conference and publishing of this
Collection, especially to the Ministry of Interior and the Ministry of Education, Science and
Technological Development of the Republic of Serbia.

Belgrade, October 2017 Programme and Organizing Committees
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CRIMINALISTIC AND CRIMINAL JUSTICE
ASPECTS OF CLARYFYING AND PROVING
OF CRIMINAL OFFENCES






DISCUSSION BETWEEN FORENSIC
AND EVIDENCE LAW PRACTITIONERS
ABOUT THE RELEVANCY CONCEPT

Purdica Hazard
School of Criminal Justice, University of Lausanne,
Quartier UNIL-Sorge, Batochime, 1015 Lausanne, Switzerland
durdica.hazard@unil.ch / +41-21-692-46-14

Abstract: Frequently used, but not clearly defined in the fields of criminal sciences, the
relevancy concept is a leitmotiv for the forensic science practitioners and a condition
to admit evidence at court for the lawyers.

Manifold concept, the perception of relevancy relies on conventional, cultural and
individual values. The assessment of relevant trace at a crime scene and of relevant
evidence at court will change depending on the person who searches and uses the
information. The scientific piece of evidence firstly depends on the work achieved by
a forensic science practitioner at the crime scene and in the laboratory. In the second
phase the instructive magistrate plays, within the European criminal justice system, a
major role regarding the evaluation of the forensic data used as evidence at the end of
the investigation process. She is a key member of the enquiry, working with forensic
and police staff.

The investigation scene is the starting point of the analytical chain of evidence. There
is a major interest to focus on the first stages of the inquiry, where data is collected and
assessed by forensic units, law enforcement and judicial authorities. Assuming that the
investigation stakeholders perceive differently what is relevant for the case, the various
perceptions could be used as a key point to exchange and widen the approach of the
criminal case.

The goals of the current article are to introduce the relevancy concept from a forensic
standpoint and to emphasize how important it is for forensic and evidence law
practitioners to discuss, from the initial stages of investigation process, this dimension.
The aim of such attempt is to ultimately strengthen the whole chain of evidence and
ensure fair criminal justice.

Keywords: relevant trace, chain of evidence, forensic science, evidence law, criminal
investigation.

INTRODUCTION

If the relevancy concept appears to be a dimension frequently used among the field of
criminal sciences, it is at the same time one of the least well defined one. For forensic science
practitioners, this is a leitmotiv associated with the decision to search, collect and analyse
physical traces in criminal investigation. For the legal partners, this is a condition for evidence
admissibility in court. Relevancy concept appears to be a necessary condition to consider any
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item of information with a potential to solve the problem at hand, the criminal case in this
case.

From a semiotic perspective, relevancy is a manifold concept whose perception relies on
conventional, cultural and individual values. Such assessment changes depending on the users
of the information. Taking into account the diversity of judicial stakeholders within the frame-
work of the investigation process, a multiplicity of relevancy assessment is then expected.

In the European criminal system, the instructive magistrate plays a major role in the eval-
uation of the forensic data used as scientific evidence. Focusing on the interaction played
between the investigative magistrate and the forensic investigator, the following article intro-
duces the relevancy dimension as a vector of communication between the forensic and legal
worlds to strengthen the enquiry process, and ultimately the chain of evidence. Firstly, the
attention is given to criminal investigation, and more specifically to the work achieved at the
scene. The early stages of the enquiry are the starting point of the analytical chain of evidence
and the roles played by the various stakeholders are of importance regarding the quality of the
information management. From the scene to the court, it appears that the relevancy dimen-
sion is part of the investigation process and at the core of critical choices. Brief definitions of
relevancy concept are then given from general, legal and forensic points of view. The study of
the relevancy in the investigation context emphasizes the importance of using the dimension
as a tool of communication between magistrates, law enforcement and forensic science prac-
titioners. Such an approach should widen the treatment of the criminal case through a critical
and successful exchange between the investigation stakeholders, and ultimately contribute to
ensure an equality of arms [1].

AT AN INVESTIGATION SCENE RELEVANT MATTERS
ARE THE ONLY FOCAL POINT

“Information is transformed into evidence by an assessment of its relevancy to a particu-
lar investigation. Similarly the degree of relevancy of evidence is established by assessment. The
whole process can be visualised as a continuous range or spectrum extending from total irrele-
vancy to total proof. Thus, in a sense, assessment is the entire investigation” [2].

Within the context of a criminal enquiry, the whole process of information begins at the
scene, more specifically at the investigation scene. This is the starting point of the analytical
chain of evidence and a cycle of iterative assessment. The mission of the investigation stake-
holders is to decipher places, persons, and physical traces in order to understand, reconstruct
and resolve a criminal case. Roles and positions in the chain of evidence of the judiciary actors
vary and involve a specific approach and assessment of what could be relevant from their
standpoints. The law enforcement consists of the first responders (police officers) ensuring
the integrity of the scene, and of detectives who search for information from persons (victims,
witnesses, suspects) and from the media other than the physical traces. The latter are the prov-
ince of the forensic units. Forensic investigators look for the vestiges of the criminal activity,
or the relevant physical traces, through the study of the scene and objects, when forensic
doctors focus on bodies to find the cause of death and injuries.

The sources of information will change but the logic is the same for the detectives and
the forensic science practitioners: the information comes from traces (physical, digital, oral),
and the best ‘cause-explication” [3] have to be provided to the legal actors for the court. The
cause-explication is to be understood as the most probable sequence for the criminal activ-
ity and its participants’ actions. More specifically, the forensic science practitioners read the
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scene as a book. In this situation, the case is the title of the story, the scene is the context of
the action, and the physical traces are the words waiting to be read and signified as relevant
information or clue. The forensic officers need to recognize the “right” words to associate
them together and to provide pieces of evidence that will contribute to reconstruct some part
of the story of the criminal event, if not the whole story. Finally, the judicial authority comes
into action, mainly through the investigative magistrate who leads the investigation up to the
court and decides which relevant information will be brought as evidence at the tribunal, and
finally will prove the incriminated facts. The instructive magistrate orientates the course of
the investigation and the way the story will be told in the end.

From the scene to the tribunal, the criminal investigation is characterised by the transfor-
mation of the data into information all along a chain, called the analytical chain of evidence
[4]."! Three main stages are defined: the physical trace, the clue and the evidence. The first
dimension, the physical trace, is introduced as a “vestige or marks remaining and indicating the
former presence, existence or action of something’. It is the primitive source of information and
a complex sign for the forensic investigator. It exists without a given meaning and will be used
provided it is discovered and interpreted as being relevant [4]. The physical trace has to be dis-
tinguished from the clue and from the evidence. The clue is a signified trace whose meaning
was given by the forensic investigator who recognized a valuable information content within
a given context [4]. Defined as “an apparent sign that indicates something with probability™,
the clue provides directions to follow to find the solution to the case at hand. Indeed, “a dis-
covered trace, perceived as being relevant in a given context, is a clue that provides information
relevant to the case” [4]. It participates to the elaboration and elimination of alternative causes
or possible case’s scenarios as the investigation progresses. Moving forward, clues are gath-
ered and become structured information or pieces of evidence - these are the province of the
magistrate. Evidence is understood as the information used by a court to “raise or lower the
probability of a proposition™, supporting the tribunal in the decision process to elect the more
probable cause between a set of alternative scenarios, namely the parties’ positions.

Interestingly, from the selection of the physical traces at a scene to the admissibility of
the evidence in court, the relevancy assessment is at the core of the critical choices. But this
dimension is a many-sided concept, implicit in many stages of the investigation (scene, lab-
oratory, court), not clearly expressed and understood among the investigation stakeholders.
The relevancy dimension is a key concept for the legal and forensic sides, and their underlying
perceptions are not that different: they both need to work with relevant traces and evidence [1].

There is a strong interest to define the relevancy and to determine what pertains to this di-
mension, in order to provide constructive options to improve the truth seeking mechanisms.

THE DEFINITIONS OF THE RELEVANCY DIMENSION

From a general point of view, the relevancy is a “logical and adapted connection between
the qualified object and a question of interest within a given context” [5]. It has to be empha-

1 Some passages in this proceeding paper are based on a previous publication, J Forensic Sci Med
2016;2:208-12. The Relevant Physical Trace in Criminal Investigation.

2”trace, n1”. The Oxford English Dictionary. 2nd edition 1989. OED Online. Oxford University
Press. Université de Lausanne. 28 Aug. 2009. http://dictionary.oed.com/cgi/entry/50255568.
3 “indice” Freely translated from « signe apparent qui indique quelque chose avec probabilité ». Alain
Rey (Sous la direction de), 2010. Dictionnaire historique de la langue frangaise. Le Robert.

4 "evidence”. The Oxford Dictionary of Philosophy. Simon Blackburn. Oxford University Press, 2008.
Oxford Reference Online. Oxford University Press. Université de Lausanne. 30 March. 2015 http://www.
oxfordreference.com/views/ENTRY.html?subview=Main&entry=t98.e1165.
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sized that the fact of being adapted generates a fragment of answer, if not the answer to the
question asked. What is relevant brings necessarily information; this is a contribution to an
overall knowledge. More importantly, the relevancy is not an intrinsic quality of an object,
this is always considered within a definite context and in relation to a specific matter.

From a legal perspective, the relevancy dimension is presented as an ‘adequacy between
the fact that it is a matter of proving and the evidence adduced or between an allegation and the
rule of law to be applied™. Depending on the criminal law systems, specific guidelines exist,
like the American rules 401, 402 and 403 from the FRE,S where jurists/lawyers enacted ele-
mentary rules to support the reasoning process surrounding the relevancy assessment of the
proposed pieces of evidence.

On the opposite side, within the European continental system, there are no specific rules
of law. The principle of the freedom of the evidence is a leading principle. In the Swiss crim-
inal procedure law, for instance, relevancy tenet is not explained but appears as a critical
matter to respect. The authorities have the mission to search any relevant facts allowing the
qualification of the criminal act and ultimately the judgement of the defendant,” without ex-
plaining the nature of the characteristics of relevant facts. The judge knows and defines by
herself what is relevant or not. However, the two criminal law systems meet on one aspect:
the relevancy is part of a mechanism of exclusion [6]. The authorities provide negative rules
[7] or work with exclusive conditions (like the USA) where irrelevant material is explained.
Thus, the dimension is more explicitly defined through its contrary; it is easier to decide what
is irrelevant.

As explained by Twining [8], “relevance is one of the least explored and most frequently
abused concepts in the law of evidence”. To this regard, the note for the FRE rule 401 provides
additional information helping to understand the value of such concept and the complexity
that pertains to its assessment: “relevancy is not an inherent characteristic of any item of evi-
dence but exists only as a relation between an item of evidence and a matter properly provable
in the case. Whether the relationship exists depend upon principles evolved by experience or
science, applied logically to the situation at hand” [9].

The relevancy assessment depends on the ability to infer logical relations between the evi-
dence and the matter to prove. It consists of a set of diverse types of inferences other than the
only deduction operation [10, 11], so often attributed to the legal thinking. It is a fact that the
reasoning process underlying this assessment and the body of knowledge (experience and sci-
ence) used to conduct such evaluations are not yet clearly formalised. By doing so, this would
improve elementary actions that pertain to the questioned dimension, with the ultimate aim
to strengthen the whole judiciary process related to the admissibility of the evidence.

For the field of forensic science, in the literature, authors approach the question of rel-
evancy from various standpoints [6]. This is clearly understood as a multi-faceted notion
used both to define a valuable physical trace and the scientific operating processes (collection,
analysis, evaluation) of the questioned trace. The relevancy assessment of a physical trace is
not straightforward. At the investigation scene, for instance, finding blood fingermarks on
a knife does not confirm the relevancy of such discovery. The context of the case and the
data gathered in the preliminary stages of the enquiry set up a specific reasoning framework,

5 Translated from Le Grand Larousse Universel, 1995, Paris, Larousse. « adéquation entre le fait qu’il
sagit de prouver et la preuve apportée ou entre une allégation et la régle de droit a appliquer ».

6 “Evidence is relevant if: (a) it has any tendency to make a fact more or less probable than it would be
without the evidence; and (b) the fact is of consequence in determining the action.” (FRE, rule 401)

7 Art.6, code de procédure pénale suisse. Maxime de Uinstruction : 1) Les autorités pénales recherchent
doffice tous les faits pertinents pour la qualification de lacte et le jugement du prévenu ». (Code de
procédure pénale suisse, 05.10.2007)
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where logical connections are inferred between the matter to solve and the detected physical
traces to qualify.

As for a specific comprehension among the forensic science field, the current notion is
often mentioned, such as Locard [12] who presented relevancy as being “ the most serious and
the most common defects™. Whenever the relevancy dimension was cited, forensic scientists
associated sound experience and knowledge as necessary conditions to assess (or: evaluate?)
relevancy [4].

In the research conducted by the author [6], dedicated to the study of the relevancy prin-
ciple in forensic science, reference was made to semiotic sources, with their theory of sign
and signification, to investigate the concept. A more complete definition of the relevancy
tenet was then provided, leading to discuss the nature of the critical factors influencing the
evaluation of relevant physical traces within the framework of the investigation scene.” From
a semiotic point of view, relevancy is all about the perception of trace-objects in a specific
context. It is conditioned by the ability of the forensic science practitioner to recognize spe-
cific features from physical traces found at the scene of investigation [4]. Such a recognition
process is part of the signification stage, where the status of the trace changes into a scientific
and technical clue. At this stage, many parameters (situational, such as the nature of the case;
structural, such as the available resources given to the forensic officer; individual, such as the
knowledge and experience of the forensic officer) will impact the recognition process and
the relevancy assessment. Ultimately, based on these specific parameters, two persons on the
same scene will tend to assess the value of the data differently and will decide to collect and
analyse different types of traces.

Case & Context

Perception of

: relevancy dimension
Recognition of

specific features " 4 USG Of the
apy —— | _ ——  information
Signification (intelligence, evidence)
Sign Scientific &

Trace
Information vector

technical clue

o

Figure 1: Assessment of the relevant physical trace according to the semiotic view [5, 6]. While
moving forward in the investigation process, this figure also shows the growing belief in the
probative value of the information perceived as being relevant and collected during the whole
enquiry (crime scene, laboratory).

As Schambers, (cited by Howard [13]) said: “Relevance is a multidimensional cognitive
concept whose meaning is largely dependent on users’ perceptions of information and their own
information need situations”. It is a conventional and personal concept assessed by the forensic
science practitioner. Then, the probability of having different points of view among the foren-
sic, police and legal actors is extremely high regarding the relevancy of multiple actions such
as the nature of the data collection, the choice of analysis, the decision to use the information
as intelligence and evidence and the way the evidence is used at court to support the pros-
ecution’s strategy. These differences require comprehensive and efficient exchanges between
investigators around this concept to fully understand each other’s motivation.

8 Free translation of « le plus rare et le plus ordinaire des défauts ».
9 For a complete presentation of the factors, see the research of Hazar (2014, 2016).
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THE RELEVANCY FROM THE STANDPOINT
OF THE FORENSIC SCIENCE PRACTITIONER
AND THE INVESTIGATIVE MAGISTRATE

As explained previously, relevancy is a conventional dimension depending upon the prac-
tice and culture of a specific group of persons, but also depending upon the context within
which the reasoning takes place [6]. The recognition and the perception processes of relevant
matters are person and environment dependant. With the multiple actors of the criminal
justice system who take part in an inquiry, there is a large variety of interactions between
individuals with different knowledge and professional cultures.

From a forensic standpoint, a dynamic communication is vital between stakeholders to
ensure good conditions to search, detect, recognize and collect relevant physical traces. In-
deed, Kind [2] emphasises how important it is for investigators and scientists to collaborate
because of their complementary perceptions of an inquiry; but there is also a strong interest to
focus on the collaboration between the forensic and legal actors. Thus, the attention is given to
the duo played by the investigative magistrate and the forensic science practitioner.

In the European inquisitorial system, the instructive magistrate plays a major role regard-
ing the evaluation of the forensic clue admitted as scientific evidence in court. The magistrate
leads the investigation and is in charge of gathering any relevant information that might help
her to charge or exonerate any suspected person. Her mission is to find the truth. She works
with relevant facts. She has a complete overview of the case by being the interface with law
enforcement, scientific experts but also victims and suspects. More specifically in the Swiss
criminal law procedure, the investigative magistrate also supports the prosecution during the
judgment phase. The magistrate assumes two different missions: the investigation and the
prosecution.

“Investigator: at some point, that’s why it gets interesting to have the prosecutor in theses large
cases. Because you start to discuss about your relevancy, we will say scientific, and then, she will
bring a relevancy I'll call legal [...]”. Extract of an interview conducted by the author for her
research [6].

The Swiss forensic investigator was explaining the difficulty he faced when it came to rel-
evancy assessment in complex criminal cases and the importance of taking into account the
perspective of the instructive magistrate to strengthen the investigation process. He distin-
guished a forensic and a legal relevancy, showing different, but at the same time complemen-
tary perceptions of the same dimension that could be useful to conduct a criminal case.

One of the examples provided during this interview by the forensic officer was about the
relevancy of carrying out the collection and analysis of gunshot residue (GSR). For the case,
one of the concerns was to determine the position of the protagonists during the shooting
while the victim was driving his car, with the front side window opened. Based on the analysis
of the GSR, the forensic investigator knew he would not be able to infer if the shot was fired
from the outside of the car or at the edge of the window car driver. He firstly decided that the
GSR analysis was not relevant and decided not to collect the physical traces for the analysis.
But, the investigative magistrate asked him to do it. From a legal perspective, the collection of
the traces was relevant to him later on. Regardless of the outcomes of the analysis, the leading
magistrate would be able to answer the Defense’s question, proving that they considered every
option at the crime scene, even if the analysis was expected to provide unsignificant results
due to strong scientific limits caused by case’s conditions. By doing so, the prosecutor over-
comes the concern posed by the doubt principle, that could weaken her position and benefit
to the accused.
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Discussing their complementary perceptions of the case and expectations from the foren-
sic outcomes could be a strong asset for the investigation to carry on. For this purpose, the
relevancy dimension appears to be a vector of communication to crystallise such exchanges
from the starting point of the investigation. There are several situations where the relevancy
dimension could be discussed to strengthen the investigation phase and to help prevent bias.

Going back to the previous figure showing basic stages of the relevancy assessment of
a physical trace, there is a strong interest to discuss the nature of the clue from a legal and
forensic standpoint for instance. At this stage, it is a necessity for the leading magistrate to
understand the process of recognition and collection of relevant physical trace at the scene.
The search and collection of relevant physical traces by the forensic officers depend on the na-
ture of the case and the questions to solve, the latter being strongly influenced by the parties’
positions. Then, to guarantee an investigation in a balanced way, questions from both sides
could be anticipated. Such approach could be discussed with the leading magistrate, who also
acts as a prosecutor later on at the tribunal. A good example of such discussion around the
relevancy concept is about the touch DNA trace. To find the touch DNA of a main suspect
at the scene does not mean that the contact trace is directly relevant to the case at hand and
will incriminate the suspect. The trace might find some legitimate cause to its presence, such
as the suspect is familiar to the place. The conundrum of the touch DNA lies on the fact that
the nature of the source and the activity at the origin of the questioned transfer or contact
between a suspect and a victim are not known, as it could be easily inferred from traces of
saliva or sperms for instance. This is where considering the defendant and prosecution po-
sitions might have a strong impact on the relevancy assessment of the traces collected. This
could be discussed between the instructive magistrate and the forensic science practitioner to
fix a strategy regarding the search and collection of traces at the scene, based on both sides’
propositions.

Also, the shift of the leading magistrate from the investigative position to the prosecution’s
one might interfere at some stages of the enquiry, mostly when the magistrate is in charge of
deciding what pieces of evidence might be relevant or not. Some bias could happen when it
comes to impartially gathered evidence. Such situation might not guarantee the right condi-
tions of a fair trial [1].

For the forensic science practitioner, her culture and logic focus on the relevant physical
traces, on making them speak, and aiming at inferring the cause of their presence or absence
within a definite context. The forensic officer uses physical traces and not facts provided by
parties, at the difference of the leading magistrate. The discussion about the forensic and legal
relevancy should be of interest between the investigation stakeholders to ensure a more bal-
anced investigation work, refraining from potential bias where confirmatory evidence could
only be considered as relevant during the investigative phase.

CONCLUSION

There is a strong interest in the criminal system to acknowledge the importance of the
assessment of relevancy. From the scene to the court, the understanding of the reasoning
process that pertains to this evaluation is part of a control process of the information that will
be used to support judiciary decisions.

Investigation is a complex process, where the various perceptions of what is relevant for
the various participants and their heterogeneous interests could be a strong asset while pro-
cessing and investigating the scene.
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Discussing relevancy themes between the main actors of the enquiry could be fruit-
ful. Used as a vector of communication, it could open new leads for the investigation and
strengthen the investigation process. Also, questioning dimensions such as the question of
relevancy will reinforce the underpinnings of forensic science and help define it as an inde-
pendent discipline with its own culture among the criminal sciences field.
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Abstract: Hungary is suffering from large number of ethnic-based conflicts of which
the majority involves the Roma people. It is a serious problem so we must always
keep in mind the special profile of the Faculty of Law Enforcement at NUPS and the
expectations of students considering their future professional status. Criminal justice
should serve justice for those involved in the conflict, whether the offenders or the
victims, so that the norm itself and its moral contents are strengthened. It is realised
that the perspective of Restorative Justice is a suitable and effective guide to criminal
policy reform and the restorative justice creates a closer link between attitudes based
on ethical or penal law considerations. The concept of R] has been applied successfully
by Anglo-American research in relation to police-minority conflict.

Itaims at repairing the relationship between the offender, the victim and the community
involved. Only when citizens have trust in police and confidence that they are doing
professional and fair police work, police are supplied with necessary information and
support by those they serve.

The proposed presentation will answer the question of how better police-minority
relations can be achieved in the context of European democratic policing. It will
determine the extent to which restorative justice is presently used and how it can be
made suitable to improve police minority communication and interaction.

Keywords: policing, ethnic minorities, the Roma, restorative justice, mediation

ARE MEDIATION AND RESTORATIVE JUSTICE PROGRAMS
SUITABLE FOR ADDRESSING PROBLEMS BETWEEN POLICE
AND ETHNIC MINORITIES? (THE FOCUS WILL BE ON
COMMUNITY-BASED ACTIVITIES AND POLICE-MINORITY
RELATIONS REGARDING TO THE COREPOL PROJECT)

In teaching a Mediation and Restorative Justice course at the Faculty of Law Enforcement
of the National University of Public Service I must always keep in mind the special profile
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of the Faculty and the expectations of students considering their future professional status.
Our teaching materials discuss in great details the prejudice and the views held against the
minorities within the police. Criminal justice should serve justice for those involved in the
conflict, whether the offenders or the victims, so that the norm itself and its moral contents
are strengthened. Furthermore, it should, at the same time, fulfil its preventive objectives,
namely to contribute to the prevention of the emergence of similar conflicts and the possibil-
ity of repeated victimisation.

Police mediation is a new instrument, which includes professional conflict resolution into
police work. It has proven to have a strong impact on crime prevention through solving or
significantly calming down conflicts in police cases. A high degree of satisfaction and an in-
creased feeling of personal security on the part of the conflicting parties themselves can be
achieved and according to the parties in conflict, the esteem of police and police work is sig-
nificantly enhanced after mediation. The systematic use of it, alongside usual police work, is a
logical step in preventative security measures and should be part of modern policing.

DEFINITIONS OF MEDIATION AND RESTORATIVE JUSTICE

Mediation connected to Restorative Justice is still often the subject of discussions. Ac-
cording to the Council of Europe, mediation in general can be described as follows: “The term
‘mediation’ in a general sense (i.e. not specific to a penal context) is normally reserved for a pro-
cess of conflict resolution, involving intervention by an impartial third party with the intention
of encouraging voluntary agreement between the parties. In the Recommendation, mediation
in penal matters is defined as a process whereby the victim and the offender can be enabled,
voluntarily, to participate actively in the resolution of matters arising from the crime through the
help of an impartial third party or mediator. The reference only to the victim and the offender
as parties does not exclude other persons (legal and physical) participating in the mediation”."

Mediation can be considered as a common technique in different consensual models of
conflict resolution. This consensus of movements in conflict resolution “has been variously
described as community justice, Restorative Justice, informal justice, etc., but in practice it is
most often referred to by means of the technique which most models have in common, which is
mediation’ as distinct from legal adjudication”.

However, attention should be paid to the fact that this statement primarily refers to the
European context.

The conflict resolution based on the concept of restorative justice. “The foundation of the
restorative justice model lies with the idea that crime causes harm and offenders should be held
accountable for, and work to repair the damage their actions have caused (...). While victims
may bear the direct consequences of a criminal act, harmful acts also disrupt the web of con-
nection and care between individuals in the larger community. It is not a narrowly defined set
of instruments, it is normally not directly integrated into the Criminal Justice System, and it is
meant to solve conflict between the “stakeholders” (offender, victim, peers, and community) more
effectively.

1 Council of Europe, Committee O. M. 1999. Mediation in Penal Matters: Recommendation N° R
(99) 19 adopted by the Committee of Ministers of the Council of Europe on 15 September 1999. and
explanatory memorandum. Available: http://www.mediacio.hu/files/EU_dok/CoE_R(99)19_mediation.
pdf [Accessed].

2 ibid.

3 Elis, L. (2005) “Restorative Justice Programs, Gender, and Recidivism” Public Organization Review 5, p.



ARE MEDIATION AND RESTORATIVE JUSTICE PROGRAMS SUITABLE FOR... 13

“Restorative Justice is an approach to problem solving that, in its various forms, involves
the victim, the offender, their social networks, justice agencies and the community. Restorative
Justice programmes are based on the fundamental principle that criminal behaviour not only
violates the law, but also injures victims and the community. (...) Restorative Justice is a way
of responding to criminal behaviour by balancing the needs of the community, the victims and
the offenders. It is an evolving concept that has given rise to different interpretation in different
countries, one around which there is not always a perfect consensus.™

Restorative justice programs under the auspices of criminological research were first car-
ried out in parts of Australia. They were meant to address and mitigate the overrepresentation
of Australian Aboriginal population in Australian prisons. This situation was also prevalent in
New Zealand for the Maori population. Historically restorative justice has emerged from trib-
al/clan justice practices of indigenous people in North America and Oceania. You can read
about the success of the project and the reduced pressure on the respective justice systems in
the works of Braithwaite.®

HISTORY: THE BEGINNINGS OF THE COREPOL PROJECT

The preliminary steps of the COREPOL project (“Conflict resolution, mediation, restor-
ative justice, and police activity among ethnic minorities in Germany, Austria and Hungary”)
No. 285166, FP7-SEC-2011.6.5-1 were taken in summer 2010, when Prof. Dr. Joachim Ker-
sten, the Head of the Department of Social Sciences at the German Police University of Miin-
ster proposed to start a joint project between Hungary, Austria and Germany funded by the
European Union.® In Western European countries that time, the main problem was and still is
now, the high volume of new migrants while Eastern European countries are struggling with
Roma-police conflicts.

The political dimension of police-minority relations is obvious in all three countries under
comparison. In Germany, the debate about the integration of migrants from Turkey and Mid-
dle-Eastern countries has reached a new stage of public controversy. Xenophobic attitudes and
anti-Islamic sentiments have increased, and so have right-wing demand for “a strong leader”.
In Austria accusations of “racism” have surfaced for police officers, and the new government
in Hungary is apparently taking the Roma problem very seriously while prohibiting vigilante
activities by right-wing groups in the Roma communities with the necessary eloquence.

It is a common feature of the police’s abuse of force (ethnic or racial profiling) that it un-
dermines the democratic accountability of the police and the image of fair democratic polic-
ing. Only when citizens have trust in police and confidence that they are doing professional
and fair police work, police are supplied with necessary information and support by those
they serve. Minority neighbourhoods and communities are often over- and under-policed at

4 “Handbook on Restorative Justice Programmes” United Nations Office on Drugs and Crime, 2006.

5 Braithwaite, J. 1989. Crime, Shame and Reintegration. Cambridge University Press, Kersten, J. 1991.
Beschdmung, Verantwortung, Kontrolle - Japan als Referenzpunkt kulturvergleichender Forschung zur
Kriminalitatskontrolle. In Monatsschrift fiir Kriminologie und Strafredchtsreform 75, 342-357. Kersten,
J. 1993. Street youths, bosozoku, and Yakuza: Subculture formation and societal reactions in

Japan. In Crime & Delinquency, 39, 277-295.

6 The partners were the following institutions: The German Police University (DHPOL, Germany) from
where Prof. Dr. Kersten was delegated as a project coordinator, the Police College (RTE, Hungary, Faculty
of Law Enforcement of the National University of Public Service), Science Academy of Safety, Science and
Research Institute (.SIAK, Austria), Institute of Sociology of Law and Crime (IRKS, Austria); and the
European Research Services Inc. (ERS, Germany).
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the same time. Because of dense living situations and prevailing problems of street crime and
drug dealing such areas are likely candidates for frequent patrols and arrests.”

In all three areas of difficult police-minority relations there were established traditions
of policing minorities in the field of crime, corrections, and victimization. Anglo-American
Research indicates that the practice concept of restorative justice (R]) has been used to suc-
cessfully to deal with police-minority conflict and related problems.

In regard to the European cooperation, a workshop titled “Anti-Discrimination, Diversity
and other Fundamental Rights Topics in Police Academies: From Theory to Practice” was
held in October 2010, organized by the Association of European Police Colleges, CEPOL,
focussing on practises on how human rights provisions can be integrated in police training.
During this workshop, one of the presenters mentioned “restorative justice program” as a way
of dealing with domestic violence offenders. The chairperson’s question whether the concept
of Restorative Justice was familiar among the participants revealed that more than half of
those listening (senior police, academics at police colleges and the like) had never heard of it,
so it had to be explained to them by Professor Kersten. He was working at the Criminology
Institute of Melbourne University in the late 1980s on the theory of “re-integrative shaming”
— which is a corner stone of what later developed into Restorative Justice.

The idea of “re-integrative shaming” was based on the assumption that Japan’s extremely
low (reported) crime rates were mainly the result of the country’s tradition as a “shame culture”
(versus Western “guilt cultures”). In parallel Braithwaite developed a “shaming theory” and
found that New Zealand’s Maori communities turned away from the dominant Anglo Com-
mon Law tradition of criminal justice. These communities re-enacted tribal forms of conflict
resolution in the areas of domestic violence and juvenile violence such as family conferences
(conferencing). In the course of the development of restorative justice in the United States
and Canada similarities to indigenous law practice/conflict resolution were rediscovered, e.g.
among the Navajo, First Nation people of Canada, and other Native American people.

ROMA IN EUROPE AND IN HUNGARY

The Roma in the enlarged Europe are facing extraordinary complexity of challenges. Un-
like other minority groups, they have no historical homeland and live near in every country
across Europe. They are extremely diverse with multiple subgroups based on language, histo-
ry, culture and religion. Estimates of the size of the Roma population diverge widely. Census
date is widely debated, since many Roma do not give a declaration about their ethnic back-
ground. The other sources which are most reliable, are the sociological surveys carried out by
scholars. The governments use this kind of research as building blocks for their policies. By
most estimates, the share of Roma has grown to between 6 and 9 percent of the population in
Hungary, Bulgaria, Romania, FYROM and the Slovak Republic.

According the World BanK’s report, in total, about 9 million Roma live in Europe - popu-
lation equal to that of Sweden or Austria (according to the Research Platform “Human Rights
in the European Context” this number is about twelve to 15 million). A recent study of the
EU Fundamental Rights Agency showed that the majority of Roma in the EU are exposed to
discrimination in all areas of life. The EU launched several initiatives in response to better
guarantee the rights of Roma.

7 Kersten, J. (2009 mit Reza Ahmari), Die Reichweite von Interkultureller Kompetenz, in: Polizei und
Fremde - Fremde in der Polizei, hrsg. von Karlhans Liebl. Studien zur Inneren Sicherheit. VS Verlag fiir
Sozialwissenschaften, S. 239-242.
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Hungary is suffering from large number of ethnic-based conflicts of which the majori-
ty involves the Roma people. Their estimated number by far exceeds that of other minority
groups. Estimates go from 4-6% to up to 7-10% of the total population, which means from
400, 000 to up to 1 million Roma people are affected. During the national census in 2011,
when citizens were asked about national affiliation on an anonymous basis, 315,583 people
defined themselves as Roma but in 2001 only 190, 046. The latest sociological research shows
that approximately 8% of the population are Roma.

The Roma’s situation is quite different from that of other 12 minorities living in Hungary.
They do not have a mother state, so they cannot get financial and intellectual help from their
home country. The majority of them lost their languages and speaks only Hungarian.®

In previous decades, especially during socialism, industrial work or even full-time work
in agriculture provided the basic livelihood. A general aim for the members of this group was
to define themselves first and foremost as Hungarian citizens rather than refer to their “‘Roma
descent” The Roma living in isolated and segregated settlements wished to move to villages
and towns and live among non-Roma, and they were offended when others called them Roma
[gypsy]. Despite all their efforts, they did not succeed in moving to prosperous villages to
live among the non-Roma. Everywhere they were forced to face the social consequences of
their ethnic background. The assimilation attempts of Hungarian speaking Roma were only
partially successful. Even in the communities where the men used to work in industry or in
agriculture, buying and selling and street-vending became possible livelihood solutions. From
the second half of the 1980s, many Roma - above all unskilled workers and labourers - be-
came unemployed and lost their stable and secure livelihoods. Many Roma who had already
attained a lower middle-class quality of life, were forced once again into casual work and
insecure livelihoods, for the Roma communities the security of employment and the security
of the family have become the purpose of life. The Roma in Hungary are severely affected by
poverty - seven times more than non-Roma. They are marginalized and discriminated against
in their access to education, housing and employment. Romani children are frequently placed
in special education designed for children with mental disabilities and are segregated in sep-
arate Roma-only classes and schools. Discriminatory rules and practices of local authorities
towards Romani families impede their access to social housing. The unemployment rate of the
Roma is estimated to be 70 per cent, more than 10 times the national average.

The number of ethnic-based conflicts has been drastically increasing in Hungary, mostly
against the Roma people. There were eight similar attacks against the Roma people between
July 2008 and August 2009 in North-East Hungary. The attackers used guns, grenades and
petrol bombs in these assaults on the Roma over a 14-month period. Six people died, 55 were
seriously injured. Among the victims there was a couple in their forties, an elderly man, a
father and his son, and a single mother with a 13-year-old daughter. In one attack a house
was set ablaze and as the Roma father and his four-year-old son fled they were shot dead. Fear
spread to other villages and other counties. The Roma people were afraid everywhere, they
felt that the police were not able to protect them.’ Life sentences were handed down to three
perpetrators, the fourth defendant got a 13-year prison sentence.

8Three subgroups among the Roma population can be identified: the largest is the group of Hungarian-
speaking Roma (70-75%). There are also Vlach-Roma, who speak Romani (15-20%) and so called
Beash-Roma, who speak the Beash language, an archaic form of Romanian (10%).

9 On that topic see the movie of Bence Fliegauf “Just the Wind” and a documentary movie of
award-winning filmmaker Eszter Hajdd: “Judgment in Hungary” https://www.youtube.com/
watch?v=BGDt6HRZYtk The trial of four serial killers charged with murder on racial grounds started
in Budapest in March 2011 and lasted over 30 months (167 days). The film documents the trial from the
very first day until its end in August 2013.
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Within Europe, the Hungarian Roma can be considered one of the most apparent subjects
of discriminatory ethnic profiling by the police. Law enforcement officials need to take steps
towards increasing the confidence of hate crime victims, so that they in turn feel safe enough
to report such crimes to the police. That can only be done if the Roma groups are assured that
thorough investigations are made in instances of police ill treatment of Roma. To bridge this
trust gap, it is crucial for the police to receive adequate training on community policing that
can help them to handle conflict resolution at local levels.

THE COREPOL PROJECT

The aim of the project is to enhance the cooperation of three EU countries (Austria, Ger-
many and Hungary) concerning the training institutions of police officers. The main scope
of the project was to examine how police can effectively use mediation, restorative justice
in law enforcement, how this method can be used in conflicts between minorities (Turks in
Germany, Africans in Austria and the Roma people in Hungary). We had anticipated and
we were eager to prove that tools of restorative justice can improve the relations between the
majority and minorities everywhere from school to the local neighborhood and in the entire
justice system.

We were convinced that the vulnerability of both the majority and minorities can be effec-
tively treated with understanding and humane methods of conflict management and only this
can lead to peaceful society. According to various surveys, the majority of the society thinks
that the role of the government is to protect the social order, and it has to ensure that citizens
adhere to the norms of social coexistence.

It is also agreed that state must act strictly against perpetrators of serious crimes, neverthe-
less, alternative solutions should be sought against those who committed less serious offenses.

Nowadays RJ as a new alternative method of conflict resolution and mediation is becom-
ing well-known in several countries. More and more people are aware that his method is fast-
er, cheaper and it can significantly reduce the Court’s workload and it can be successfully used
for prosecution to terminate the judicial process, the victim restitution can help to reduce the
pain and losses due the committed crime and the parties can feel the more personal treatment
and can accept the verdict.

One of the aims and a major task of the project was to carry out a research focussing on
professional education of key competencies such as empathy, responsibility, tolerance, prob-
lem solving, confidence in professionalism, efficiency, collaboration, openness, respect, and
the recognition of different values, communication skills and creativity. All of these skills are
essential for those working in law enforcement and highly essential in any democratic coun-
try throughout the European Union.

The project received an EU grant in November 2011 for a duration time of 36 months, i.e.
it was running from January 1, 2012 and terminated on December 31, 2014.

There were six work-packages (WP) defined according to the main tasks stated in the
project. The responsibility of the WPI was to coordinate the scientific work which had to be
ensured during the entire project period. The task of the WP2 was to collect literature on re-
storative justice, to carry out a comparative analysis of the theoretical and practical approach
by interviewing experts. The WP3 contained mainly field work, which was actually the most
important part of the project. The responsible manager for WP3 was the Hungarian part-
ner focusing on minorities and carried out related research including different participating
countries. The WP 4 was to investigate the role of the police, to prospect and explore the du-
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ties of the police and to provide comparative analysis of the activity. The WP5 focused on the
dissemination of the results. The data to be collected was about the names of the researchers
and places, times and what scientific conferences and meetings attended, what publications
have appeared on the subject and what our plans are for the future. The WP6 included tech-
nical, financial, administrative and ethical responsibilities, which are relevant for the project
and had to be maintained.

THE FIELDWORK RELATED TO WP3, PROBABLY THE MOST
IMPORTANT PART OF THE PROJECT

The results were obtained by the Hungarian team according to the interview outlines
which were accepted by all the participants and prepared according to the interview outline
agreed by all the other parties of research in Germany, Austria and minority problems in
Hungary regarding the representation of a comprehensive, multi-perspective viewpoint.

In these three countries, the police conduct on minorities is one potential reason for the
growing political and ethnic conflicts. The work package focused on a specific analysis of the
situation concerning three targeted minorities, examining the relationship between the law
enforcement and minorities for the participating countries of the study. The primary objective
of the consortium was to gain information from the results of field research concerning re-
storative justice programs effectiveness for these minority populations, and to find out wheth-
er the police units engaged in these programs or not.

In each of the three countries the same interviews were prepared and issued. In Hunga-
ry, the interviews were administered in six villages of Nograd County." In addition to these
villages, some urban areas of Miskolc and the 13" district of Budapest were researched. In
Germany Berlin, Hamburg and Mannheim cities were interviewed while in Austria Vienna
and Graz were investigated.

Firstly the interviews with the members of ethnic minorities focused on everyday life, and
the questions about security and protection were asked. We inquired about the family’s situ-
ation, how many people lived in the same household, what school qualifications the members
of the family had, whether they were employed, how they spent their free time, how safe and
protected they felt in their environment and we asked the interviewees about their conflicts
and treatments.

Later we asked about their experiences with the police, the image of the police, personal
experiences, potential conflicts and asked whether they could propose any solution to the
problems.

We tried to get primary information from the local police representatives, officers and
non-commissioned officers, local authorities and members of the local governance systems
using qualitative interviews, who could be considered as a participating party dealing with
minorities within the administrative authorities, for example, educational institutions, repre-
sentatives of non-governmental organizations, etc.

The main problem was to find out whether the attitude of the police was acceptable or not
and the main focus was to find out what comes from experience.

The outline of the police interview first contained questions about the professional situ-
ation (what his rank was, for how many years the officer was working in the body, what re-
sponsibilities the officer had and when and how he had direct contact with the public). It was

10 Matraverebély, Batonyterenye, Matraterenye, Soshartyan, Hugyag and Drégelypalank
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followed by the questions concerning the perception of minorities, professional experience,
the most typical cases, the procedure and the progress of the conflict, what measures and

solutions were used in these situations, etc.

The WP3 gave an overview of the socio-economic status of minority communities, de-
scribed the way in which the law enforcement institutions were managed and we focused
on the methods that were used by the law enforcement agencies related to restorative justice
while dealing with minorities: if the police were involved in the existing programs of restor-

ative justice, and if so, what experiences they had.

The following three summary tables show the numerical data obtained from the interviews
with minorities, police and representatives of various organizations in Hungary, Austria and

Germany.

Overview Data Collection Hungary

«2® COREPOL

Minority Police
Spatial P?:;?r?s UTNEFEET Police officers Thereof in Other
settings minority in Rseg?e“slleizgi?éve in total leading stakeholders (z:::;:lj-
) t;)tal ) Organizatior}; (CremEmmE) position E
Nograd 13 10
county ) 3 (6/1) 1 3 2o
City of 11 10
Miskolc (776) 2 (5/3) 2 3 =2
City of 10 11
Budapest| (3/5) 1+1 7/3) 3 ° =g
> 34 6 31 6 15 80

Overview Data Collection Austria

¥ COREPOL

Minority (=M) Police
Thereof : s b3
- Police Politicians/
Spatial Persons from e officers Thereof in NGOs represen- (no
settings minority in total Minorit in total leading tatives of double-
(men/women) Organiza\t’ii (men/wome position authorities | counting)
ons n)
21
Vi +3 w(g'rgl/egr? with 6 24 s 12 3 57
ienna H H (16/8) (incl. 4
ConSTRA (inc?2 ) ]
parent
20 17 .8 3
Sraz (1a/6) 4 (14/3) 7 (inchi2 | (inci”1 43
> 41 + 3 10 41 15 18 6 100
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Overview Data Collection Germany

«2® COREPOL

Minority Police
ial Politicians/ p3
Spa.tla Persons from Police officers Thereof in NGOs represen- (no
settings minority in total in total leading tatives of Tl
(men/women) (men/women) position authorities | . 0000,
Berlin 8 7 1 a _—
Mannheim 7 (7§1) 3 > 1 17
Hambur,
(Supplementagl) 7 5 - a 16
> 22 20 a4 10 1
52

The joint research results on the practices of the three participating countries have been
presented in various scientific studies, papers, reports and interviews and they were summa-
rized at workshops, national and international conferences. Publications have been prepared
about the results using the methods of other social sciences (history, law, sociology, commu-
nication, political science, criminology) in such a way that these could be used in academic
curriculums as well.

Our intention was to prove that the restorative justice approach is a rather complex sys-
tem, whose primary aim is to restore the damage created by criminal offense. Mediation is an
existing judicial approach in Europe and it has been increasingly used in practice to negotiate
the case and solution between victim and perpetrator. The mediation process represents a
new kind of judicial culture in which the parties’ main goal is not merely a victory over each
other, but the final aim is to reduce tensions and to understand each other, build trust and
respect and to seek a joint solution acceptable to all.

This is an alternative dispute resolution method which transforms the relationship be-
tween the parties, providing more opportunities to understand each other with a form of
a dialogue, which is extremely important in the conflicts where the parties need to work
together to resolve the dispute. Mediation can be considered as a “success sector” and it is an
area where the government does not act like an authority, but only supports and encourages
partners to enter the conflict management process. This is why the project participants con-
sidered this as an essential method and urged that more and more people become familiar
with this method both in theory and practice.

As the results of the project there were several successful mediations, the community co-
hesion has been significantly strengthened according to the local people, and there is now a
group of freshly trained and committed local people, who are willing to help their community
as mediators and to volunteer in other community-based actions.

The research leading to these results has received funding from the European Union Sev-
enth Framework Program (FP7/2007-2013) under grant agreement 285166 (COREPOL)
www.corepol.eu
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FUNDAMENTAL PRINCIPLES OF CRIMINAL
PROCEDURE AND SIMPLIFIED FORMS OF
PROCEEDINGS IN CRIMINAL MATTERS
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Abstract. The paper discusses the modalities of simplification of procedural forms,
established to achieve the objective of expediting criminal procedure. That can be obtained
by the simplification of the general procedural form or by the introduction of the specific
simplified procedural forms. The undertaken reform of Serbian criminal procedure
represents the continuation of the tendency of developing specific criminal procedures,
which in this paper are observed from the right to trial within a reasonable time point of
view. The institutionalization of the regime of exempting certain procedural principles in
the specific criminal procedures is a method suitable for making these procedures shorter,
faster and more deformalized. Redefinition of basic principles reflects on the regulation
and coherence of the structural elements of the general criminal procedure, which is
emphasized when one of the basic principles is being limited or abolished. Since negative
effects of the regulation of the basic principles are transferred from the general to the
specific forms of criminal proceeding, the author critically analyzes the abolition of the
principle of truthfulness, as well as the degradation of the principles of directness and
contradiction, which resulted in jeopardizing right to a fair trial.

Keywords: criminal procedure, basic principles of criminal procedure, simplified
procedural forms, directness principle, contradiction principle

ON SIMPLIFICATION OF PROCEDURAL FORMS

Simplified forms of proceedings in criminal matters have their origin in the need for ra-
tionalization of criminal proceedings which is more and more evident every day by making
itself felt in the reforms of criminal procedure laws governments have been undertaking with
increasing frequency. In which direction the said rationalization will move depends on the
causes and factors which create the need for it. If the causes of a slow criminal justice system
lie in the statute itself, the way out of it should be looked for in its reform. An increase in the
number of new cases referred to the courts, which has not been accompanied by a corre-
sponding increase in the number of judges and prosecutors, as well as the existing formalism
whose purpose is to provide better protection of defendants are offered as arguments in fa-
vour of simplification and acceleration of proceedings.? In a joint action of its member states
to speed up and simplify the working of the criminal justice system, the Council of Europe
has also taken as its starting point a rise in the number of criminal cases handled by courts,
in particular those which carry minor penalties, as well as the opinion that delay in resolv-
ing crimes brings the justice system into disrepute and affects the proper administration of

1 E-mail: vojadj@gmail.com
2 Pradel, J., Droit pénal comparé, 2nd edition, Paris, 2002, p. 603.
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justice.’ Frequently, the duration of criminal proceedings is the main criterion for evaluating
how successful judicial authorities are in their work and a synonym for the premise on the
“slow judiciary”, “slow justice”, too much time which passes from the moment a crime is com-
mitted until “its perpetrator has received a fitting punishment”*

How much significance is attached to justice administered without delay is expressed in
all the international documents on human rights, under which the right to a trial without un-
due delay (within a reasonable time) is included in the fundamental human rights. Thus, the
European Convention of the Protection of Human Rights and Fundamental Freedoms also
establishes in its provisions which govern the right to a fair trial (Article 6, paragraph 1) the
right to a trial without undue delay.

The acceleration of proceedings is both legal and political problem,’ so it is understand-
able that the Committee of Ministers of the Council of Europe has adopted a recommenda-
tion on the simplification of criminal justice, which not only advises /the member States/
to resort to the principle of discretionary prosecution but it also sets out these guidelines
on how to remedy delays in the administration of criminal justice in proceedings for minor
offences which occur on a massive scale: the so-called summary proceedings should be used;
out-of-court settlements should be applied as an alternative to trials; the so-called simplified
proceedings should be used; ordinary judicial proceedings should be simplified - Recommen-
dation No. (87) 18.

Pursuant to these recommendations, the acceleration of criminal procedure may move
in two directions, either towards of the simplification of the ordinary form of criminal pro-
ceedings (by implementing measures for making individual stages and phases of those pro-
ceedings more simple and flexible) or towards developing special simplified forms (then, as a
rule, individual phases or stages are omitted or some instruments of out-of-court resolution
of criminal matters are resorted to - the diversionary method).

The lawmakers move away from the ordinary and opt for special proceedings whenever
they aim to achieve expeditiousness in trials for certain criminal offences.® Recently, the sim-
plification of procedural forms has turned towards avoiding trying cases at main hearings
by moving the centre of adjudication to some earlier stage in the proceedings. It was typical
of older forms of simplified procedure that stages which preceded the main hearing were
omitted as was the case with our summary criminal proceedings in which there was no in-
vestigation.

It has been noted that contemporary legislatures are characterized by frequent reforms
based on multiplication of special, simplified forms of criminal procedure.” However, the as-
piration to simplify procedural forms may not cross the lower limit below which a process
does not represent a stable system of guarantees for achieving a due process of law and a
proper decision on the merits.?

3 See the Preamble to the Recommendation No. R (67) 18 of the Committee of Ministers of the Council
of Europe to member States concerning the simplification of criminal justice (adopted by the Committee
of Ministers at on September 17, 1987 at the 410 meeting of Deputy Ministers).

4 Radulovi¢, D. Efficiency Of Criminal Procedure And Its Influence On Crime Prevention, in Realistic
Possibilities Of Criminal Legislature, Belgrade, 1997, p. 159.

5 Vasiljevi¢, T., Means For Expediting Criminal Procedure, Collection of Papers of the Faculty of Law
in Novi Sad, 1966, p. 141.

6 Vasiljevi¢, T., Means For Expediting Criminal Procedure, Collection of Papers of the Faculty of Law
in Novi Sad, 1966, p. 61.

7 Brki¢, S., New Procedural Forms In Criminal Procedure Code, in Place Of Yugoslav Criminal Law In
Contemporary Criminal Law, Belgrade, 2002, p. 218.

8 For more details on the simplification of procedural forms, you can consult: Gruba¢, M., New Provisions
On The Main Hearing In The Criminal Procedure Code Of Decembre 12, 1976, Yugoslav Criminology
And Criminal Law Review, 2/1987, pp. 467-514; Bejatovi¢, S., Simplified Criminal Proceedings And
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There have been more and more new models of simplified criminal proceedings in
comparative law, heterogeneous and distinguished from each other by the manner in which
they have been structured. Their underpinning idea is that the simplification of procedural
forms’ and adapting them to the subject matter of court proceedings will lead to faster, more
rational and efficient trials. Following the said trend and modeled on the solutions from com-
parative law,'® two completely new special criminal procedures were introduced in Serbia by
the 2001 Criminal Procedure Code: a) sentencing procedure prior to the main hearing and b)
procedure for imposing a sentence and suspended sentence by an investigating judge. Those
were radical and bold legislative solutions, based on the idea that procedural efficiency may
be achieved by preventing all the proceedings which have begun from reaching the stage of
the main hearing by definitely resolving the subject matter of the proceedings at some of the
earlier stages which came before the main hearing. Thus, the Court has been released from
the needless and unnecessary burden of bringing each criminal matter to the main hearing.
In such a manner, the postulate of the traditional hybrid type of criminal procedure accord-
ing to which there can be no adjudication unless the main hearing has been brought down.
Unlike summary proceedings, which are also built upon the idea of simplification of proce-
dural forms from which the stage of investigation has been eliminated, the stage of the main
hearing is avoided in these newly established special proceedings, which until recently would
have been inconceivable for a trial in the civil law model of criminal procedure. Following
modern ideas about possible models of rationalization of proceedings, Serbian legislators in-
troduced another new form of simplified procedure by the 2009 Law Amending the CPC,
namely the agreement on the admission of guilt. Simultaneously, an instrument of negotiated
justice was thus adopted, which until recently would have been unimaginable in the hybrid
model of criminal procedure. All those simplified forms of procedure, with the exception of
the procedure for imposing a sentence and a suspended sentence by an investigating judge,
are provided for in the new Code as well. Basically, previous legislative solutions have been
kept and the scope of application of summary proceedings has been extended to include all
the offences which carry the punishment of maximum eight years in prison, some provisions
have been restructured, while some proceedings have been renamed.

FUNDAMENTAL PRINCIPLES OF PROCEDURE IN RELATION
TO SIMPLIFIED FORMS OF PROCEEDINGS

It is a feature of simplified forms of proceedings that they differ from the ordinary crimi-
nal proceedings in their structure which adapts to various reasons for simplification (nature
and seriousness of an offence; complexity of the case and quality of evidence; defendants per-
sonality; parties’ attitude towards the charges, such as defendants guilty plea or an agreement
between the parties, etc.). Essentially, structural changes come down to the omission of indi-
vidual stages or even entire phases (the investigation stage is omitted or the entire preliminary
proceedings or even the trial, after which the procedure on legal remedy may also be omitted).
Precisely the said “defectiveness” of structure requires that procedural stages and actions be
linked with each other and that primary procedural functions be structured on fundamental
principles of procedure which are differently applied. Since an explanation of how the funda-
mental principle of procedure correlates with the simplified forms of procedure is necessarily
based and depends on how procedural principles and their function are conceived of and how

Tendencies In State Reaction To Crime, in Strategy Of State Reaction Against Crime, Belgrade, 2003;
Durdi¢, V., Actual Issues And Basic Features Of Principal Criminal Procedure, Yugoslav Criminology
And Criminal Law Review, 3/1999, pp. 23-38.
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principles are classified as fundamental and how their essence is defined. Firstly of all, those
general notions will be briefly explained.

Considering that in the theory of criminal procedure law there is no generally accepted
definition, an opinion can be deemed acceptable according to which the fundamental princi-
ples of procedure are conceived of as general legal rules which are made through the synthesis
of the rules of procedure from international or national law from which they emerge and focused
on certain postulated social values to whose achievement the establishment of criminal proce-
dure should serve.® The function of procedural principles is divided between jurisprudence,
legal policy, and practice of law. Jurisprudence endeavors to build a system based on theory
and reduce a plurality of individual legal rules to a definite number of principles, a need that
arises out of the economy of scientific thinking which requires that as many objects as pos-
sible are reduced to the same explanatory notion." In respect of the lawmaker, principles are
understood as his best choice of procedural institutes in the light of criminal policy, whereas
in respect of the authorities in charge of criminal proceedings, they are understood as tools
which help them interpret the regulations of criminal procedure law, especially when they
include legal standards or legal gaps which need to be filled (Krapac, 2003,78).

In general, legal principles are distinguished from ordinary legal rules by the normative
structure which is the basis for their application - a legal rule is applied either in its entirety or
it is not applied at all (it may not be applied partially), whereas principles include a require-
ment that a social goal is achieved either fully or as much as possible (they are “optimal com-
mandments” - Optimierungsgebote)."" The said lack of definition of required conduct, due to
which the principles are referred to as “optimal commandments”, may lead to a conflict of
principles which results in their limited implementation. This characteristic of legal principles
in general, and thus of procedural principles as well, is revealed in particular in the realm of
simplification of procedural forms.

In essence, the simplification of procedural forms includes three requirements, whose
subject matter is different, but which are focused on the same goal. Namely, those require-
ments emerge as means of reaching one and the same goal - to establish a simplified form
of procedure which corresponds to the reason for simplification. This involves: the abbre-
viation of proceedings which is achieved by omitting individual stages or entire phases; the
acceleration of proceedings by setting or lowering time limits for taking procedural actions
or on the duration of coercive measures; and making proceedings less formal (by dispensing
with formalities or some guarantees).'? A departure from the consistent application of certain
procedural principles by setting up a regime of exceptions in special criminal proceedings
has emerged as a particularly suitable method for achieving the said goal.® A general con-
clusion could be drawn from the above, namely that the application of certain fundamental
principles characteristic of the ordinary form of procedure is limited in simplified forms so
that they could be released from the burden of guarantees in accordance with the grounds for
simplification and its manner and so that the purpose of introducing each simplified form of
procedure could be achieved. It is not possible to lay down in advance a general rule based
on which principles will be limited in simplified forms of procedure, but it seems reasonable
that the purview of principles which dominate a stage or a phase which is omitted from the
9 Durdi¢, V., Revision Of The Basic Procedural Principles On Which The New Serbian Criminal
Progedure Was Built, Legal Word, 33/2012, p. 449.

10 Zivanovi¢, T., System Of Syntetic Legal Philisophy, 1951, p. 265.

11 Alexy, R., Rechtsregeln und Rechtsprinzipien, Archiv fiir Recht - und Socialphilosophie, Beiheft,
25/1985, p. 19.

12 Brki¢, IS)., New Procedural Forms In Criminal Procedure Code, in Place Of Yugoslav Criminal Law In
Contemporary Criminal Law, Belgrade, 2002, p. 218.

13 Vasiljevi¢, T., Importance Of Speed And Causes Of Tardiness Of Criminal Procedure, Archive For
Legal And Social Sciences, 2/1941, p. 96.
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structure of a particular simplified form should be restricted. By way of example, the scope
of the inquisitorial principle is reduced in those simplified forms from which investigation is
omitted, while the purview of the principle of directness and the adversary principle is limited
in simplified forms in which there is no main hearing.

Limited application of the fundamental principles of criminal procedure has relativized
the optional character of those simplified forms whose initiation or completion depends on
the will of the parties. The sentencing procedure prior to the main hearing, now, truth be told,
wrongly renamed to the sentencing hearing,'* commences at the motion of a public prose-
cutor, while a judgment of conviction is passed if a defendant agrees with the prosecutors
motion for the type and extent of a criminal sanction (Art. 512 and Art. 517, Para. 2, item
1 of the 2011 CPC). Apart from this, defendants may prevent an already commenced sen-
tencing procedure without a main hearing from being concluded and turn it into summary
proceedings (in order for the main hearing to be held) by filing an objection to a judgment of
conviction which has been passed because a defendant has failed to appear at a hearing (Art.
518, Para. 2 and 3 of the 2011 CPC).

Generally speaking, legal principles are not related to each other in a uniform manner
and they may be either superior or subordinate to each other, they may exclude each other,
they may partially overlap or there may be a lack of mutual contiguity.” These correlations
also exist between procedural principles, both in the ordinary form of criminal proceedings
as well as in the simplified forms and they may be useful when selecting the manner in which
procedural principles will be transformed, a process which needs to lead to the integration of
structural elements (stages and phases) making up the abbreviated structure of a simplified
form of proceedings. What this means is that restricting the application of a fundamental
principle will not necessarily result in favouring a particular fundamental principle or defi-
nitely imply restrictions on some other principle. Transformation of the fundamental princi-
ples of procedure in the process of simplifying procedural forms is only subject to the legiti-
mizing grounds based on which a particular simplified form of procedure is established in the
first place, whereas the said correlation between legal principles may be a valuable method for
coordinating the fundamental principles of procedure while achieving the said goal. In brief,
the fundamental principles of criminal procedure must be transformed in such a way as to
serve the purpose of the simplification of procedural forms.

TRANSFER OF NEGATIVE EFFECTS OF THE MANNER
IN WHICH FUNDAMENTAL PRINCIPLES ARE STRUCTURED
FROM THE ORDINARY FORM TO SIMPLIFIED
FORMS OF PROCEEDINGS

Under the influence of various factors,'® both legal and non-legal, principles are subject
to change, their scope and subject matter changes, as well as the reasons which justify them
and purposes they serve, or one set of principles is exchanged for another - therefore, they are
characterized as relative.”” At the normative level, the changes of fundamental principles are

14 Durdi¢, V., Redifining Classical Procedural Notions In The Draft Of The 2010 Criminal Procedure
Code, Criminology And Criminal Law Review, 2/2010, p. 19.

15 Penski, U., Rechtsgrundsitze und Rechtsregeln, Juristenzeitung, 3/1989, p. 256.

16 See: Grubac, M., Principles Of Criminal Procedure And Their Transformation, Yugoslav Criminology
And Criminal Law Review, 1-2/1995, p. 72.

17 Vasiljevi¢, T. Transformation Of The Criminal Procedure Principles, Annals of the Faculty of Law in
Begrade, 3-4/1969, p. 300.
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manifested in the course of legislative reforms as either widening or restricting the scope of
application of a particular fundamental principle, as their new redefinition in the statute, or
even the abolishment of a particular principle.

Each of the said changes in the fundamental principles has an impact, either to a lesser or
greater extent, on the manner in which the ordinary form of criminal proceedings is struc-
tured, while their effect on the manner in which structural elements of the proceedings are
organized and interconnected is particularly prominent when it comes to limiting and setting
aside one of the fundamental principles. Abolition of a principle which is applied in the ordi-
nary form of proceedings and classified as a fundamental principle according to the doctrine,
as was done by the 2011 Criminal Procedure Code, has repercussions on the restructuring
of the entire ordinary criminal proceedings, in particular if it concerns the principle which
is deemed (or used to be deemed) to dominate all the other principles, such as the principle
of the establishment of truth. Numerous questions have arisen due to the abolishment of
the principle of establishment of truth from criminal proceedings: If truth about a criminal
incident is not established in criminal proceedings, how can the rules of substantive criminal
law be correctly applied to any given case, which is a generally accepted purpose of criminal
proceedings? Since in a country in which the “rule of law” is upheld, no one may be punished
unless it has been proven with certainty that they are subject to the State’s right to sanction,
on which will the State’s ius puniendi be based once the principle of truth is abolished and the
Court is released from the duty to prove all the legally relevant facts? It is a crucial question,
from the aspect of both legal theory and policy, but also an ethical and philosophical issue for
which Serbian lawmakers have not provided an answer. Ultimately, should the State entrust
the parties with the establishment of facts on which the public interest to punish an offender
is based or is it a civilization approach to rely on an autonomous, independent, impartial and
competent authority such as the Court?'

The fundamental principles of procedure also apply to simplified forms of criminal procedu-
re, unless their application has been restricted or abolished by special statutory provisions go-
verning the given simplified proceedings. The said equally applies to the effect which legislative
changes made to the fundamental principles have on the simplified forms of procedure, even
when it involves negative effects. To put it differently, negative effects which the reform of
a fundamental principle has on the manner in which the ordinary criminal proceedings are
structured and used are also transferred to the forms of simplified proceedings in which the
given principle is neither limited nor from which it has been excluded. Therefore, we will point
out the effects of some fundamental principles redefined by the 2011 procedure code.

Accusatory Principle - An erroneous statutory definition of criminal proceedings had
forced the lawmakers to omit from the new Code a provision governing the accusatory prin-
ciple. Since the investigation is, according to the lawmakers’ idea, a structural element of
criminal proceedings in the narrow sense of the word and since it is initiated by the decision
of a public prosecutor issued in the form of an order (Art. 7, Para. 1, item 1 of the 2011 CPC),
it was not possible to keep the previous statutory definition of the accusatory principle, oth-
erwise standard in codes of procedure,'” which read as follows, “Criminal proceedings shall
be initiated upon the request of an authorized prosecutor”” Instead of looking for a way to
eliminate the cause preventing the accusatory principle from being properly and consistently

18 Purdi¢, V., Revision Of The Basic Procedural Principles On Which The New Serbian Criminal
Procedure Was Built, Legal Word, 33/2012, p. 454.

19 See; Art. 17 Macedonian CFC, Art. 405 of the Italian CPC, Art. 2, Para. 1 of the Croatian CPC, Art.
18, Para, 1 of the Montenegrin CPC, etc.

20 Article 19 of the 2001 Criminal Procedure Code (Official Gazette the FRY, no 70/2001 and 68/2002
and Official Gazette of the RS, no. 58/2004, 85/2005, 115/2005. 85/2005 - other law, 49/2007, 20/2009 -
other law, 72/2009 and 76/2010).
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provided for in the law, the lawmakers had resorted to a pragmatic, not in the least inven-
tive intervention - they excluded the definition of the accusatory principle from the code of
procedure. However, this does not imply that any future criminal procedure will not be es-
tablished on the accusatory principle because it follows indirectly from other provisions, for
instance those governing the authorized prosecutor, the subject of a judgment,?* ‘judgments
dismissing the charges, substantial violations of the rules of criminal procedure as grounds for
contesting judgments, etc. (Art. 5, Para. 1, Art. 420, Para. 1 and Art. 422, Para. |, item 1, Art.
438, Para. 1, item 7 of the 2011 CPC).

The lawmakers would have had an opportunity to see that a statutory definition of the
accusatory principle was possible even when the investigation was defined as prosecutorial
only if they had familiarized themselves with the experiences of comparative law in which the
notion of criminal proceedings was properly defined. The statutory definition of indictment/
charges exists as well in the legal systems on which we have traditionally modelled our crimi-
nal procedure law, even our legal system, as a whole; as well, it also exists in the criminal pro-
cedure law of the country whose solutions have frequently been adopted or paraphrased by
our lawmakers. There is a statutory definition of charges in the German procedural law, which
has been our traditional source of ideas for the development of our legislation, “The opening
of court investigation shall be conditional upon preferment of charges” (§ 151 StPO). In the
legal system of Croatia, the accusatory principle has been elevated to the level of a constitu-
tional principle (Art. 25, Para. 5 of the RC Constitution) and as such, it has been incorporated
in their criminal procedure code, “Criminal proceedings shall be conducted on the request of
an authorized prosecutor” (Art. 2 of the Croatian CPC). Such a solution can also be found in
the Montenegrin criminal procedure law, with the exception that the very definition specifies
that the accusatory principle also needs to be applied in the course of criminal proceedings,
“Criminal proceedings shall be initiated and conducted pursuant to an indictment issued by
an authorized prosecutor” (Art. 18, Para. 1 of the Montenegrin CPC). Instead of making use
of the experiences from comparative law, the lawmakers stayed consistent with and loyal to
their erroneous understanding of criminal procedure even though their persistence razed
many definitions of traditional concepts of criminal procedure.

Instead of establishing preliminary proceedings on the accusatory principle, whose defi-
nition has been left out from the procedure code, their structure (the stage of investigation,
in the first place) involves some prominent elements of the inquisitorial principle: the investi-
gation is initiated ex officio even against an unknown perpetrator, and this also applies to the
criminal proceedings in the narrow sense of the word under the wording of the Code eo ipso;
defendants are not entitled to appeal in order to conduct investigation; only prosecutors may
undertake evidentiary actions in the course of an investigation whose findings may be used
as evidence at the main hearing without any statutory preclusions; a public prosecutor de-
cides on defendants or his counsels motions to present evidence; the defense is not entitled to
question witnesses or expert witnesses during an investigation so that their testimony could
be used as further evidence at the main hearing; if an investigation was conducted against an
unknown perpetrator, the indictment may be confirmed only based on evidence offered by
the public prosecutor, etc.

Principle of Directness - If we look at the history of amendments made to our criminal
procedure law, one may get the impression that each new conceptual amendment has broad-
ened some more the scope of departure from the principle of directness (e.g. both new codes
of procedure, the one enacted in 2006 and the one enacted in 2011, included amendments
which either directly or indirectly assailed the principle of directness).

21 Inn our opinion, the title ‘Subject Matter of a Judgment’ is more appropriate for Art. 420 of the CPC
than “Relationship of the Judgment to the Charges”.



28 Vojislav Djurdji¢

The 2011 Code is specific because the application of the said principle has been called into
question although provisions which depart from direct presentation of evidence at the main
hearing have not been amended. The problem has arisen on account of the fact that the nature
of investigation has been changed and as opposed to judicial, the investigation has become
essentially prosecutorial, whereas the indirect presentation of evidence at the main hearing
has not been adapted to that radical change. Provisions which governed the departure from
the principle of direct presentation of evidence at the main hearing were not altered, so evi-
dence gathered by non-judicial authorities has been put on a par with evidence whose presen-
tation was ordered by the Court. The fact that the evidence presented by a public prosecutor,
the Court or the police has the same strength as evidence whose obtaining was requested by
the Court is evident from the provisions on “inspection of contents of the transcripts of tes-
timonies” under which records of evidence presented during an investigation may be used at
the main hearing and may constitute grounds for a judgment, irrespective of which authority
presented each particular piece of evidence (Art. 406 of the 2011 CPC). Under the new statu-
tory regulations, evidence presented by non-judicial authorities in the course of an investiga-
tion is not different in any respect from the evidence presented by the same authorities during
preliminary investigation. (From such perspective, it would be the same and even simpler if
evidence gathered by non-judicial authorities in preliminary investigation were validated in
the current procedure code instead of doing away with judicial investigation.) The fact that
in certain cases an obligation is imposed on public prosecutors to obtain authorization from
a preliminary proceedings judge prior to questioning witnesses and expert witnesses (when
they are questioned without a defendant being present there, either if he has not been sum-
moned or it is a case of an investigation against an unknown perpetrator), does not increase
the probative force of prosecutor’s evidentiary actions nor a statement thus obtained may be
validated by a prior judicial decision.

As opposed to the offered conception that both evidence ordered to be obtained by the
Court and evidence gathered by non-judicial authorities in the course of an investigation has
the same legal force, it is almost generally accepted that the presentation of evidence whose
obtaining was ordered by the Court following strict formal rules may provide a factual basis
for a judgment even when it is presented at pre-trial stages and that its probative strength is
superior to that of evidence gathered by non-judicial authorities. (Physical evidence is an
exception to this rule as well as evidence obtained through the so-called special evidentiary
actions taken pursuant to a judicial decision.) However, this does not imply that the prosecu-
torial investigation will result in evidence from the investigation being absolutely excluded at
the main hearing. Such a rigid concept had been originally advocated in the radical reform
of the Italian criminal procedure, when a pure version of the adversarial model was intro-
duced, but it was later abandoned primarily due to the so-called mafia crimes. It occurs more
frequently in comparative law that evidence from the prosecutorial investigation may be ex-
ceptionally used as a factual basis for rendering a judgment, but only under strict conditions,
such as in German criminal procedure.”

When the new conception of the probative force of evidence presented by non-judicial
authorities during an investigation is linked to the main hearing established on the adversarial
principle, it can be inferred that one party, namely the public prosecutor is favoured in our
new criminal procedure by way of provisions governing the departure from the principle of
directness, which makes such a conception dubious. Whereas a defendant must prove each
fact which goes in their favour at the main hearing by way of application of the principle of di-
rectness and the adversarial principle, a public prosecutor may indirectly introduce evidence
they have presented themselves (even evidence presented when the suspect was not present

22 See. § 251 StPO.
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there) into the proceedings by making use of the records of presented evidence and it may
constitute grounds for rendering a judgment. Proceedings in which adjudication is based on
evidence gathered by non-judicial authorities are far from fair since defendants do not par-
ticipate in the presentation of evidence and since the equality of arms has not been ensured.

Adversarial Principle - The adversarial principle is not defined by some express legislative
norm but it follows from the very manner in which proceedings are structured. It can only
exist in those models of criminal proceedings which are structured to a lesser or greater extent
as a dispute between equal parties before a court of law. In legislation, adversarial proceedings
are usually provided for when physical presence of the parties is guaranteed, when an obli-
gation is imposed on the authorities in charge of the proceedings to duly notify the parties of
the time at which procedural actions will be undertaken and about the subject matter of the
proceedings, as well as of the rules which provide forgiving statements and making motions.?

Limitations of the adversarial principle are typical of preliminary proceedings, but they
may occur at a main hearing as well. Some departures from the principle of directness are at
the same time departures from the adversarial principle. For instance, indirect presentation of
evidence at the main hearing obliterates both the directness and adversaries of proceedings to
the prejudice of the quality of judicial decisions and it is also judged negatively if viewed from
the aspect of the protection of human rights.

In that respect, and from the point of view of adversariness, the biggest question mark
hangs over the compatibility with the Constitution and European Convention of those pro-
visions from the latest Serbian code which stipulate equal legal strength of evidence directly
presented at the main hearing and circumstantial evidence produced at one of the previous
stages in the preliminary proceedings, or even in the course of preliminary investigation. In
such cases which involve testimonies of witnesses and expert witnesses or the questioning of
an expert advisor, defendants are not afforded an opportunity to put questions at the main
hearing as in the case of adversaria] hearings and they are thus denied the right to “equality
of arms” and put at a disadvantage in the proceedings. Statements given during some of the
earlier stages in the proceedings may be used as evidence, which is not inconsistent with Arti-
cle 6, para. L and 3(d) of the European Convention on condition that a defendant is provided
with an adequate and proper opportunity to challenge and question a witness against them,
either at the time the witness makes their statement or at some later stage in the proceed-
ings.?* When legal provisions governing evidentiary actions in the course of an investigation
are linked to the departures from the principle of directness at the main hearing, they do not
satisty the legal standard on which the principle of fair trial is based and which is known as
the concept of “equality of arms”.

In this case, the principle of “equality of arms” does not exist for a number of reasons.
During an investigation, evidentiary actions are exclusively undertaken by a public prose-
cutor, whereas a defendant and their defence attorney may only be present when they are
undertaken, but neither this right is guaranteed without restrictions (Art. 300 of the 2011
CPC). Not only witnesses for the prosecution, but also witnesses for the defence (this applies
to expert witnesses as well), are questioned by the public prosecutor during an investigation
because the rules on direct examination, cross-examination and redirect examination which
are laid down for the main hearing do not apply to investigation. It is not difficult to infer the
direction in which examination will move when a witness is questioned by an opposing party!
A defendant and their defence attorney are only entitled to propose to a public prosecutor to
put a specific question to a prosecution witness, a defence witness or expert witness for the
purpose of clarifying circumstances of the case, which the prosecutor may either reject or re-

23 Gruba¢, M., Criminal Procedure, Belgrade, 2006, p. 145.
24 The Kostovski Case, judgment of November 20,1989, A.166.
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phrase (exceptionally, a public prosecutor may approve that questions be put directly). Defen-
dants are not entitled to cross examine prosecution witnesses in the course of an investigation
since those rules apply only to the main hearing. How can we even mention equality of any
kind when defendants are not entitled to directly question their witnesses or cross-examine
prosecution witnesses during an investigation? Rather, it could be asserted that defendant’s
and their defence attorney’s presence during evidentiary actions undertaken in the course of
an investigation is a form of control of public prosecutor’s work, but that it is insufficient to
ensure “equality of arms” In itself, it does not run contrary to the concept of a fair trial if its
purpose was to ensure the bringing of an indictment, However, since witnesses’ and expert
witnesses statements given during an investigation may be used at the main hearing without
any restrictions, a defendant is not afforded an opportunity to contest them and question
witnesses against them under the same conditions or to directly examine the witnesses (it is
sufficient that either a witness or an expert witness does not appear at the main hearing, i.e.
that they “cannot be reached” or that they refuse to testify without legal grounds, for their
statements to become a factual basis of a judgment on the motion of the prosecution and by
decision of the Court).”” Equality of arms is directly defeated in cases when a public prosecu-
tor questions witnesses or expert witnesses in defendants or their counsels absence and then
their statements are used at the main hearing as factual bases for a judgment without exam-
ining them by applying the principles of orality, directness, and adversariness. In cases when
summonses “are not served on” defence attorneys and defendants “in accordance with the
provisions” of the code of procedure and when investigations are conducted against unknown
perpetrators, a public prosecutor is authorised to question witnesses or expert witnesses in
the absence of the defence attorney and the opposing party, for which they need to obtain a
prior authorisation of a preliminary proceedings judge (Art. 300, para. 6 of the 2011 CPC).
Still, it is completely clear that without a special argumentation, any prior authorisation by
the Court may not enhance the credibility of evidence given by a witness or an expert witness
who are questioned by a public prosecutor in the absence of a defence attorney and a defen-
dant, nor may it have any bearing on the “equality of arms”. The grounds for giving judicial
authorisation have not been laid down. They are left to the discretion of a judge, so a question
arises as to the ratio of such a provision. Given the fact that all the power in the investigation is
on the side of a public prosecutor, it cannot be expected from a preliminary proceedings judge
to prevent investigation against an unknown perpetrator by not granting their authorisation
and as a legislative solution, it is dubious in itself.

Departures from the principle of directness have therefore remained the same as if the
judicial investigation had not been substituted by prosecutorial. What this implies is that ev-
idence produced by other government authorities in the course of preliminary investigation
or investigation has the same value as that presented by the Court in pursuance of the strict
legal form and procedural principles of directness, adversariness, and publicity which domi-
nate the main hearing. Nevertheless, it should not be allowed that evidence whose obtaining
is ordered by the Court and evidence obtained by non-judicial authorities may be put on an
equal footing with regard to its probative force because in that way proceedings stray from
their primary task - the correct application of substantive criminal law to a specific incident,
but due to an unequal standing of a defendant with regard to the presentation of evidence,
such proceedings may not be called fair.

The adversary principle presupposes that proceedings are structured to a certain extent
in an “adversary manner’, i.e. as an adversary proceeding, which is why it is the principle
which features the most at the main hearing. The lawmakers have developed the said idea
exhaustively: at the main hearing, the evidence is presented exclusively by the parties, while

25 See Art. 406, para. Lilerm 1 and A of the 2011 CPC.
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the Court’s role has been rendered completely passive. The evidence proposed by a prose-
cutor is presented first, then defences evidence, and finally the evidence whose presentation
has been ordered by the Court acting ex officio. The law also lays down the order in which a
defendant is interrogated and witnesses, expert witnesses and expert advisors are examined.
The examination may be direct, when witnesses and expert witnesses are questioned by the
party which proposed them, cross, when they are questioned by the opposing party, and re-
direct, when they are once again questioned by the party which proposed them as witnesses
(Art. 396 and 402 of the 2011 CPC). Based on the above, it appears that conditions have been
created for a lawyers’ duel between two equal parties. Still, for criminal offences punishable
by imprisonment of less than eight years, defendants do not have to have a defence attorney;,
which means that professional defence lawyers are optional for the majority of criminal of-
fences according to the legal classification and committed criminal offences. In such cases, if
a defendant does not hire an attorney, the manner in which evidence is presented and legal
relevance of facts is assessed is left to his layman’s understanding, and then the equality of
parties is nonexistent. In a purely adversarial version of the main hearing, the reasons of fa-
irness require that defendants must have professional defence lawyers in all cases irrespective
of the type and seriousness of a criminal offence manifest in the punishment which it carries,
but the lawmakers have overseen this requirement blinded by a new shiny model of the main
hearing built on a formal equality of parties. In cases when a defendant has a defence attorney,
irrespective of the fact if a defence counsel is mandatory or optional, it is also questionable
in how many cases a defence will be competent and effective, on which solely depends actual
and not formal equality of arms.

CONCLUSION

In the process of simplification of procedural forms, a transformation of fundamental
principles of criminal procedure is a very suitable method for coordinating and integrating
structural elements of a particular form of simplified proceedings in criminal matters, in ac-
cordance with the values postulated to represent a basis for simplification and the function
which the given form should serve.

The scope of application of each fundamental principle based on which ordinary criminal
proceedings are established also includes simplified forms of adjudication of criminal matters
if it is not restricted or even abolished during the creation of the given procedural form. For
that reason, all the effects, even the negative ones, of redefining, restricting the scope of appli-
cation, or eliminating a fundamental principle, are transferred to simplified forms of criminal
proceedings (elimination of the principle of truth from ordinary criminal proceedings pre-
cludes ascertainment and proving of truth in all the simplified forms of procedure).

The restructuring of fundamental principles of criminal procedure and prescribing guar-
antees for the right to a defence which are not adapted to the prosecutorial type of investi-
gation and adversarial version of the main hearing raise doubts about whether or not the
new criminal procedure governed by the 2011 Code ensures that trials are fair. The legis-
lative solutions which question the right to a fair trial are numerous. A defendant is not af-
forded a possibility to seek judicial relief against a decision of the prosecuting authority to
launch an investigation against them which is under an express provision contained in the
new code only the first stage in criminal proceedings, understood in the narrow sense of that
word, which is in direct contravention of Constitutional guarantees of the right to a fair trial,
namely that only the Court may decide “whether or not there existed reasonable suspicion
which provided grounds for initiating criminal proceedings” By providing for a possibility of
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conducting investigation against an unknown perpetrator, defendants right to participate in
criminal proceedings conducted against him has been denied, even though the said right is
a constituent element of the principle of a fair trial. It has not been provided that defendants
must have a professional defence attorney in cases involving criminal offences processed in
summary proceedings, which account for the great majority of criminal offences, and de-
fendants have thus been placed at a disadvantage in adversarial proceedings in relation to
public prosecutors when it comes to interpreting the rules of criminal law and presentation
of evidence, which is now exclusively in the hands of the parties. The ban prohibiting defen-
dants and defence attorneys from offering and presenting evidence after a specific stage in the
proceedings directly encroaches on the right to present a defence and runs contrary to the
presumption of innocence because it forces the defence to offer evidence at that stage in the
proceedings, instead of placing the burden of proof exclusively on the prosecutor. The pro-
secution is favoured and the “equality of arms” is defeated as a fundamental factor of the fair
trial principle by restricting the principles of directness and adversariness in the code, which
was done when the same probative force was given to the statements of witnesses and expert
witnesses obtained by the prosecuting authorities in the course of an investigation as if they
were obtained during cross-examination.
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Abstract:Inproceedingsagainstjuvenilesin conflictwith thelaw, role of the guardianship
authority is essential, and is reflected in the implementation of measures against
juveniles in criminal proceedings, in development and improvement of prevention
activities that contribute to preventing and combating social problems, as well as the
continuity of work with juvenile and family during and after the pronouncement of
certain criminal sanctions. Minors are often part of a system of social support in the
early age, which implies that the guardianship authority may affect the prevention of
risks that include families, which can later lead to socially unacceptable behavior. Area
of juvenile justice is a complex and especially sensitive considering age accompanied
by various changes, crisis and the impact of numerous internal and external factors.
The purpose of corrective measures is that with the protection and strengthening
of responsibility of juveniles ensures their re-integration into the community, and
develop into a healthy and mature personality. The guardianship authority is an
invaluable resource of society, and in the course of an corrective measure is present
in all phases that result in the social reintegration of minors. Bearing in mind the
current social context, family went through transition from traditional to modern,
and in this process the risks to the expansion of the unacceptable behavior of young
people automatically increased. Due to the rapid life tempo and everyday challenges
that modern families are faced with, its mechanisms are weakened and risk factors
increased. Support to juveniles and families in coping with life crises, and at the same
time strengthening the juvenile justice system is conditio sine qua non for creating a
favorable social climate and social prosperity.

Keywords: minors, family, guardianship authority, corrective measures, the judiciary.

INTRODUCTION

The family as the basic cell of society, in the present, characterized by stress and lack of
free time, is exposed to many risk factors that can disrupt its unity and balance. Narrowing
social networks, increasingly evident alienation, rapid changes of socio-economic status, di-
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vorce, the influence of environmental factors, unemployment, weakening the boundaries of
the family system and resistance to change are just some of the reasons why the family as a
phenomenon and as a purpose, in a very short time period, can reach a high level of material
and spiritual vulnerability.

Children and juveniles are one of the most vulnerable categories of the population. When
it comes to this category, families are faced with constant challenges that may affect its func-
tioning, and change it completely. The most prominent challenge faced by families with mi-
nors are existence and strengthening of mechanisms to guide the behavior of a child, and the
preservation of family core. Children in conflict with the law need additional system support
to successfully overcame all life crisis and to go through life cycles. As an immediate “facilita-
tor” of the family, there is a center for social work, which is the backbone of family and legal
protection, and whose significance is essential for children and juveniles, particularly those
in conflict with the law.

The current situation in the field of juvenile delinquency should be considered from the
standpoint of existing solutions, the existing actors and the basic characteristics of the phe-
nomenon of violations of the law. Existing solutions are reflected in the current legislative
framework and practices that are carried out, while in the domain of actors are present legis-
lators, state institutions that implement the practice, educational institutions for staff working
in this area, government organizations dealing with the protection of human rights, local
authorities and non-governmental sector. Adjusting to the conditions of market economy,
accompanied by reforms in the rule of law, the reform of the social sector as well as the uneven
development of the civil sector, creates a situation in which the society can not provide ade-
quate care for children. On the other hand, the economic poverty of the population, changes
in the value system, with greater aspirations towards material values and a changed tradi-
tional role of the family increase the risk factors related to children’s health and their social
behavior. Juvenile crime is on the rise, while society’s response to this phenomenon, largely
rests on the remains of the model response from the previous period, with reduced resources
of institutions working with children in conflict with the law. The reform process in the justice
sector that brought changes in juvenile justice legislation and organization, are not yet tracked
by investing and adapting existing infrastructure to implement the legal solutions for juve-
niles who have come into conflict with the law. In addition, projects and initiatives by inter-
national and local organizations implemented in the field of juvenile justice, which are mostly
partial and relatively modest, did not result in substantial changes, neither in the approach to
this issue, neither in the prevailing practice of work with juveniles. There is a need to improve
the work in the field of juvenile delinquency, bringing it in as much as possible harmony with
international standards' (UNICEF Bosnia and Herzegovina, 2014).

The issue of juvenile prevention is currently present in social discussions and the search
for solutions that are best suited for this problem. A large number of experts actively partici-
pate in the creation of guidelines and defining the role of the actors in this broad field. Today,
in most modern societies social welfare institutions are a key link in the organized and formal
systems of social reaction to the delinquency of children and minors. The most commonly
conceived role of modern system of social protection is dealing with the protection of the
interests of children and minors. Social welfare services start from the standpoint that the
criminality of children and minors is a manifestation of a disorders in their social develop-
ment and in meeting their social needs. From the institutions of social protection and social
work major role in the social response to juvenile crime has guardianship authority or center
for social work. All of the roles of this institution towards juvenile delinquency are of direct
or indirect preventive character. From the methodological point and content regard, the role

1 UNICEF Bosnia and Herzegovina (2014): Assessment of Juvenile Justice in Bosnia and Herzegovina.
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of the guardianship authority in the prevention can be labeled as the advisory instructive,
professional and methodological, initiative driving, organizational and coordinative.”

When it comes to attitudes and knowledge that the general population has towards the
field of juvenile justice, studies® have shown that they are largely negative, and include stig-
matization and non acceptance of this category of children. Considering the fact that the
public is not sufficiently familiar with this area, new tendencies direct switching focus from
punishment to prevention of juvenile delinquency and their reintegration, as for long term
more quality and more desirable for society. It is necessary to explain to parents and other
stakeholders how system is operating, and how they can I get adequate information and to
whom they can turn if they feel that they need help in preventive action in risk behavior of
juveniles, as well as in cases where the contact with the law already occurred. Also, educations
of professionals and networking of institutions operating in this field is very important.

Assessment of Juvenile Justice in Bosnia and Herzegovina*, pointed out that the strategy
of juvenile offenses should be based on a realistic assessment of risks and the expected limits,
a careful analysis of the most urgent changes of the system and the relevant assessment of the
profitability of possible approaches and measures for resolving priority issues. The priority
should be support of the guardianship authorities in the development of capacities that will
enable them to fulfill their obligations in accordance with the law. Opening a larger number of
day care centers may affect on correction of existing gaps in secondary prevention, and legal
solutions should be constantly monitored and analyzed.

IMPORTANCE OF GUARDIANSHIP AUTHORITY
IN PREVENTING ANTISOCIAL BEHAVIOR OF MINORS

Law on Social Protection of the Republic of Srpska defines the centers for social work as
social welfare institutions established by local municipalities®. In the Republic of Srpska, in
accordance with the Law on Social Protection, social work center, as a social welfare institu-
tion, among others, exercises public authority for implementation of measures against juve-
niles in criminal proceedings, and develop and promote preventive activities that contribute
to preventing and combating social problems. It is evident that the role of the guardianship
authority is legally justified, and the question is to what extent it participates in essential pre-
vention and, whether it can carry out all its obligations with regard to the workload and the
number of areas in which it has a key role?

Vidanovic (2006) defines preventive social work as a practice aimed on preventing conflict
or unwanted behaviors and conditions. The goal is to empower people to avoid or overcome
the predictable and unexpected problems in their own lives. Preventive practice often in-
cludes educational activities and work in different spheres of social life, especially in those
with possible occurrences of life crisis, destruction and disorganization. Same author defines
primary prevention as well as actions taken to prevent the occurrence of conditions that result
in diseases or social problems. In social care, primary prevention includes activities related
to basic education and socialization of people and activities that provide clients with the new
pro-social opportunities.

2 Jugovic, A., Brkic, M. (2010). Social protection in the prevention of juvenile delinquency - Role of contra
verse and good practice. Social Policy and Social Work IV Part: Faculty of Political Sciences.

3 Custom Concept (2014) Survey of knowledge, attitudes and practices and formative research on justice
for children, Sarajevo.

4 UNICEF (2011). Assessment of Juvenile Justice in Bosnia and Herzegovina.

5 Law on Social Protection, Official Gazette of the Republic of Srpska, no. 37/12 and 90/16.
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General provision of prevention of juvenile delinquency is defined as whole system of mu-
tually agreed measures and activities taken by the society and its organized parts who oppose
this phenomenon, its occurrence, repetition and its development into more serious forms.
Primary or basic prevention is a set of measures to prevent, disable and avert deviations in
the behavior of young people. Such a goal of primary prevention is achieved by measures
to eliminate or reduce to the smallest possible measure of social and other objective factors
which facilitate or cause other forms of criminality and violation behavior of young people.
In that aim, the society should be more concerned with young people, providing them quality
requirements, space and opportunities for sports, music, entertainment, recreation and ra-
tional use of free time through engaging content. Primary prevention thus becomes the most
profitable investment because it gives lasting results. Secondary prevention is a set of specific
criminal law and out criminal law measures and activities. The police, prosecution and courts
for juveniles carry out the established practice of criminal law measures, which in any case
are repressive measures. However, parents, schools and society in general must take constant
care, educational work and implement prevention from an early age, because practice and
experience shows that early detection and diagnosis of disorders and organized application
of measures of enhanced pedagogical care and social welfare give good results in combating
and the prevention of juvenile delinquency. In the prevention and organized fight against all
forms of deviation, antisocial and delinquent behavior among young people it is necessary to
include all institutions and organizations to work youth and be a role model for them. Only a
healthy environment can form and educate young people. Juvenile crime is a particular social
and educational problem, and if preventive and corrective measures are not taken timely,
juveniles will become real criminals.®

Regardless of a fact is a juvenile criminally responsible or not, each discovered criminal
offense leads that society, through its institutions and agencies, seeks to protect juvenile of-
fenders and with increased educational methods to affect on preventing behavior like that in
future, and to grow up in person which will obey the law and be successful. It is often not easy,
and it happens that minors, despite all efforts, due to the large number of negative experiences
that they experienced in their family, school and peer group does not believe they can fix it
and that there is no way to have a better future. Therefore, it is always better that society helps
minors before they commit a crime, and that, with the help of members of their families,
protects their rights from birth. This is, in fact, the best response and the best prevention of
juvenile delinquency, and so it is very important to prevent the consequences that go along
with socially unacceptable behavior’. Therefore, the center for social work as guardianship
authority should provide resources, technical and financial, so that the prevention of juvenile
delinquency in society is recognized as a priority.

The prevention of juvenile delinquency is an essential part of crime prevention in society.
It includes all measures that reduce or otherwise contribute to the quantitative and qualitative
reduction of delinquency and insecurity among citizens, either through directly deterring
criminal activities or through policies and interventions designed to reduce the potential
for crime and the causes of crime. It includes work of government, local authorities, judicial
bodies, associations of experts and individuals, scientists, NGOs, and the public supported
with media etc. Prevention means intervention. Act preventively means intervention on some
specific way with all available resources and measures aimed at preventing the occurrence of
crime in general in relation to the offender - executor, the victim, the circumstances and the
law. The importance of prevention is also determined with international documents - Riyadh

6 Selman, Mitrovic, Uletilovic, Mirkonj and Sain (2012): Juveniles in criminal proceedings with book of
regulations in the field of juvenile justice. The Ministry of Justice of the Republic of Srpska.

7 Save the Children UK, Sarajevo (2005): A Guide to the activities of prevention of juvenile delinquency on
the school formal classes - Project of prevention of juvenile delinquency.
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Guidelines which are integral document with an emphasis on the prevention of juvenile de-
linquency, which encourages healthy development of children in society, reducing the num-
ber of children who have a big chance of becoming juvenile offenders.®

Successful prevention of juvenile delinquency requires efforts of the whole society in order
to ensure harmonious development of adolescents, with respect for and promotion of their
personality from early childhood. What is very important is the professional and responsible
media reporting which implies the use of terminology that not in any way stigmatize the
minor suspects, accused or convicted of executing criminal delict (crime or serious offense).
Using discriminatory and pejorative labels like “thief, rustler, robber, burglar, vandal, murder-
er, attacker;” and the term “delinquent’, not only indicates a tendency toward sensationalism,
but can detrimentally affect the personality and identity of the stigmatized person. Stigma
or negative marking and devaluation of minors, often favors the strengthening of delinquent
behavior.’

Because of the lack of by-laws governing the imposition and the implementation of cer-
tain measures and the absence of institutions that are intended for the implementation of
specific corrective measures, the authorities should issue and enforce measures that are avail-
able to them, regardless of the assessment of whether the expected results in relation to the
offense committed. This primarily refers to the measure of increased supervision, which, as
an alternative, is imposed when there is the impossibility of imposing other corrective mea-
sures. Generally speaking, the biggest problem is the lack of institutions to carry out so-called
institutional correctional measures, as in the Republic of Srpska territory, and also on local
level. It is noticeable the increase in the number of perpetrators who are under 14 years of age
and who are criminally irresponsible what means by which they cannot impose sanctions.
Recidivists make up slightly more than 20% of the total number of juvenile offenders. They
represent the category on which corrective measures currently were imposed but had no ef-
fect. The problem is insufficiently planned and carried out preventive activities, which could
significantly reduce the number of children with antisocial behavior. Practice shows that work
with children and minors starts when they commit a crime, and that until then they go un-
noticed in the social environment in which they grow up. Problems that occur in the school
environment or behavioral outbursts in narrower social group are rarely reported or are seen
as a transitory phase.'

SOCIAL EXPOSURE OF CHILDREN
IN CONFLICT WITH THE LAW

Faced with prejudices of surrounding, minors in conflict with the law may form a de-
linquent identity. As it comes to people in a sensitive period of development, susceptible to
environmental influences, the stigmatization of minors by the media, and then of the entire
society, influence the formation of their self-esteem and self-image. Marking of minors as
“problematic” and prematurely drawing conclusions about their guilt, can lead to isolation
by the environment, withdrawal, development of depression and anxiety. Minors can even-
tually adopt the estimates of others about themselves, and begin to act in accordance with
the identity of “the offender”, attributed to them. Marking juveniles in conflict with the law
makes their rehabilitation harder, also social integration and active participation in society,
chances for employment, education and starting their own families are reduced. This creates

8 United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines).
9 Heatherton T. F,, Kleck R. E., Hebl M. R., Hull Jay. G. (2000). The Social Psychology of Stigma
10 Report of the Center for Social Work Bijeljina, 2015.
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a magical circle from which a way out is not offered to the minors. The use of appropriate
terminology by the media is also important for educating the public in order to break the
circle of stigma and substantiating risk and delinquent behavior. In the interest of any society
is to have stimulating effect on minors to improve their behavior and the possibility of rein-
tegration and reduce the risk of relapse, or return of delinquent behavior. Only with the help
of community and cooperation between institutions, juvenile offenders may become healthy
and active members of society. Reporting on juvenile delinquency should contribute to the
understanding of the problem and not intimidating to the public. Media rarely speak about
the causes of delinquency and risky behavior that precedes it. Rather than point to the risk
factors and protective factors, the media are more prone to reporting on “deviance” of minors,
as if it comes to people who are “naturally” predisposed to commit criminal acts. Deviation is
sociological concept which indicates a deviation from the social norms, values and accepted
models of behavior in a social community."

Labeling a person as “deviant” is the first step of social control. Deviation from the ex-
pected social behavior is an integral part of growing up and should not encounter moral con-
demnation. Conformity, uniformity and passive submission to norms that society defined as
“correct’, “healthy” and “moral” does not encourage innovation and creative thinking, and it
certainly can not be considered to be the values that the media should promote and stimulate.
The causes of juvenile delinquency are very complex, and reporting on this issue should not
be reduced to a simplified explanation and search of causes in personality of perpetrators.'

Preventive actions are the key to success in working with children and minors, so that
early recognition and use of all available resources are the most important in re-socialization.
Advisory work with children at risk and their families is one of the fundamental rights guar-
anteed by the Law on Social Protection of the Republic of Srpska. The problems of modern
families and their minor children are very complex and require a systematic approach to
work, expertise and education of professional staff at a much higher level than before. Often,
due to the workload of jobs, lack of time and with reduced resources and capacities, institu-
tions neglect preventive work with children and families in crisis, and do not include juveniles
in treatments that are available. Interdisciplinary work and greater cooperation between the
institutions are also important in the process of working with children and juveniles with
behavioral problems. First of all, importance should be given the to the cooperation with
schools, which are able to detect problems on early stage.'?

GUARDIANSHIP AUTHORITY
IN PROCEEDINGS AGAINST MINORS

The guardianship authority in domestic positive legislation is specific subject of criminal
proceedings against juvenile offenders, which does not have the status of party in criminal
proceedings, but has significant authority and process capabilities. The guardianship authori-
ty with its active participation gives full contribution to making quality solutions, completion
of legal proceedings against a minor and is the organ that assists the court in the decision
making.'

11 Haralambos M., Heald R. (1980). Sociology: Themes and Perspectives, University Tutorial Press.

12 Media responsibility for the prevention of juvenile delinquency - Book of text, Media Center,
Sarajevo, 2004.

13 ibidem

14 Simovic, MLN, Jovasevic, D., Mitrovic, Lj. Simovic, M. M (2013). Juvenile criminal law. Faculty of Law
University of East Sarajevo.
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The legislation of the Republic of Srpska, Article 32 of the Law on protection and treatment
of children and minors in criminal proceedings' provides three types of corrective measures,
namely: measures of warning and guidance (court reprimand, special obligations and referral
to a reformatory educational center), measures of intensified supervision (intensive supervi-
sion by parents, adoptive parents or guardians, enhanced control in other family and enhanced
surveillance by guardianship authority) and institutional measures (reference to an educational
institution, a reference in a correctional facility, and to a special facility for treatment).

When it comes to the implementation of corrective measures, role of the guardianship
authority is reflected in the following:

1. In regard of specific obligations, the court may request the report and the opinion of
the guardianship authority (Article 35, paragraph 6).

2. In imposing the measure of increased supervision by parents, adoptive parent or
guardian, the court determined that the competent guardianship body is checking its
enforcement and supports parents, adoptive parents or guardians. When the guardianship
authority responsible for the implementation of these measures finds that parent, adoptive
parent or guardian is not acting in accordance with special instructions and do not co-operate
with an expert, he must notify the Prosecutor (Article 37, para. 3 and 5).

3. Verification of implementing measures of intensive supervision in another family is
the responsibility of the guardianship authority which points out necessary assistance to the
family in which the minor is located. In the case when a family where the juvenile is placed
is not acting upon specific instructions and fails to cooperate with experts, the guardianship
authority must notify the Prosecutor (Article 38 par. 3 and 4).

4. If the parents, adoptive parents or guardians of minors are not able to carry out enhanced
surveillance, and there are no conditions for the imposition of an corrective measure of intensive
supervision in another family, the juvenile shall be placed under enhanced supervision of the
guardianship authority. In this case, the juvenile remains with the people who take care of them,
and intensified supervision over him shall be implemented through a competent representative
from guardianship authority or other qualified person designated by the guardianship
authority. The guardianship authority is taking care of the juveniles studies, his employment,
his detachment from the environment which is affecting him in a harmful way, his necessary
medical treatment and the improvement of living (Article 39).

5. Record on corrective measures is imposed by the competent guardianship authority
on the basis of regulations issued by the ministry in charge of social protection. These data
can be given only to the prosecution, court, police forces and authorities of guardianship in
connection with criminal proceedings conducted against a person who was pronounced a
corrective measure. This information may not be used in a manner that would be harmful to
the rehabilitation of person against whom criminal proceedings were conducted (Article 49).

Instruction on keeping records on ordered corrective measures's, provides that records
of corrective measures imposed on minors for criminal offenses and young adults when
they were sentenced to correctional measures, is led by guardianship authority competent

15 Law on Protection and Treatment of Children and Juveniles in the Criminal Procedure Code, Official
Gazette of the Republic of Srpska, no. 13/10 and 61/13 has been in force since 1 January 2011, and the
amendments that have occurred three years later were related, inter alia, to the harmonization of the
provisions of the Act with the provisions of the new Criminal Code of the Republic of Srpska, Official
Gazette of Republic of Srpska, no. 49/03, 108/04, 37/06, 70/06, 73/10, 1/12 and 67/13.

16 Instructions on how to keep records on ordered corrective measures, Official Gazette of the Republic
of Srpska, No. 66/12, issued in accordance with the Law on Protection and Treatment of Children and
Juveniles in the Criminal Procedure Code, Official Gazette of the Republic of Srpska, no. 13/10 and
61/13 and the Law on Republic Administration, Official Gazette of the Republic of Srpska, no. 118/08,
11/09, 74/10 and 24/12.
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by place of residence or temporary residence of the minor. The records include data on the
pronounced corrective measure, details of subsequent changes to corrective measures, infor-
mation on completed corrective measure (start of execution, location, disposal, cease, parole,
revocation of parole, suspension of enforcement of corrective measures, continuation of the
execution of the corrective measure, substitute with another measure, benefits, disciplinary
offenses and disciplinary measures) and data on the treatment of guardianship authority. Re-
cords are kept in the book of records of imposed corrective measures, which includes all the
scriptures on which data is written in the records. Data on imposed corrective measures are
deleted from the register after the expiry of three years from the day when the execution of
corrective measures finished, and in any case when person turns 23 years of age.The removal
of data from the records shall be made in official note.

6. In measures regarding minors, guardianship authority has the right to get acquainted
with all facts and circumstances during the process, and also to give suggestions and indicate
on the facts and evidences of importance to make the right decision. The Prosecutor shall
inform the competent authority of each proceeding instituted against a minor, and the
prosecution and the courts inform guardianship authority when in criminal proceedings
established facts and circumstances indicate a need to take measures to protect the rights and
welfare of minors (Article 81).

7. The importance of social anamnesis, as the most important instrument of social
workers, in particular is indicated in Article 87 of the Law. Before launching the preparatory
proceedings for an offense that a juvenile is charged, the prosecutor is required to obtain data
from the competent court concerning the age, maturity and other personality characteristics
of juveniles, the environment and conditions in which they live in order to decide whether
to specific case, they will act by applying the principle of opportunity, stop the procedure or
access the process of applying the corrective recommendations or will issue an order to start
the preparatory procedure.

Quality social anamnesis includes listed and explained in detail the basic information
about the minor and his family, living circumstances, socio-economic status, family structure,
social network of minors and the proposal of measures and activities. Data presented in the
social anamnesis must be realistic and objective, because they influence the course of the
process in proceedings against juveniles.

8. If during the preparatory proceedings the prosecutor needs other data regarding
minors, their behavior and the circumstances in which they live, they obtain the opinion
of the guardianship authority if the minor was sentenced to correctional measures (Article
92). The prosecutor also may allow the representative of guardianship authority to be present
during preparatory proceeding and to give suggestions and ask questions to the person who
is being examined (Article 93).

9. Guardianship authority is responsible for the execution of corrective measures (Article
133). Qualified person entrusted with the execution of corrective measures constitutes a work
program with a minor in accordance with the instructions of the competent court and the
guardianship authority (Article 147).

10. When it comes to the acting of the guardianship authority, under the provisions of
Article 180 of the Law, the expert team of the center for social work who works with juveniles
in conflict with the law in this regard is in constant contact with the institution in which the
minor is located, as with the professionals in institutions, and also with juveniles in providing
support in different ways. Contacts take place by telephone with the professionals, but also
a field visit to the institution. When making a decision on release of juveniles on a weekend
or a few days, professional team together with the expert team of the guardianship authority
go to visit family, and then jointly assess the possibility that the juvenile spends some time at
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home, and the willingness of the family to accept him (every family has different dynamics
and in many cases, the dysfunction is present). When releasing the juvenile on a weekend or
longer, they are in communication with guardianship authority which gives them adequate
preparation and support. Also, depending on the needs (one-time assistance, counseling, etc.),
the guardianship authority provides support to the family while the minor in an institution.
Considering the fact that the guardianship authority is in constant contact with the institution
in which the minor is located, it has a continuous information on the course and stay of
minors, and receives written reports on the conduct and results achieved.

11. The provision of Article 181 of the Law concerns the notification of the guardianship
authority and its duty to provide assistance after the execution of juvenile criminal sanctions.
The guardianship authority gets information about the juvenile from the institution in which
the minor is located, but also during the hearings on the court because guardianship authority
representative is present at the hearing when institutional measure is suspended, and he gives
his opinion on the above, and before that prepare and inform the family on a possible end
of institutional measure. Based on the foregoing, it is evident that the family, guardianship
authority and institutions share the necessary information. After the execution of criminal
sanctions, guardianship authority often assist a minor in accordance with their capabilities.
Often such families are usually users of different services on other bases, and are in constant
contact with them, but more concrete and long-term assistance in the form of finding a job or
support in this regard is often not possible.

12. Given the fact that most juveniles become adults at the time when they leave the
institution, guardianship authorities often do not have the opportunity to work with juveniles
who have no parental care, and who carry out some of the institutional measures. Assistance
in education and treatment depends on their motivation and help in food, clothes and finance
is often possible to provide. Help in employment is not easy, the guardianship authority
may participate as someone who will make a recommendation for employment, which is
often very difficult because the environment and the views of others are stigmatizing and
labeling, and the same generally do not have adequate education, nor interest in, and often
no motivation for employment. In this context, innovation in the development of specific
programs or projects to improve employment conditions is of great importance. Often these
families have low social-economic status and dysfunctional relationships significantly, and
they constantly deal with it, for example because of other children in the family, poverty, some
of them are users of financial assistance or the right to assistance and care of another person,
alcoholism is often present or other social and other pathologies.

Finally, the role of the guardianship authority in proceedings against juveniles in conflict with
law is unique, inspiring, focused on the best interests of the minor, empowering families and
strengthening the system mechanisms for most appropriate overcoming of social anomalies.

CONCLUSION

The role of the guardianship authority should be of great importance for the prevention of
the juvenile delinquency, due to the fact that juvenile offenders are often part of a system of
social support at an early age. This implies that the importance of the guardianship authority
is essential, because it detects risks in families which can can later result in socially unaccept-
able behavior.

Children and juveniles in conflict with the law should and have the right to proper care,

protection and the opportunity for social reintegration - rights on which criminal justice
system for minors should be constituted. Improvement has been achieved and the growing
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importance of providing mediation in the social security system, especially in relation to juve-
niles in criminal proceedings. Centers for social work are the focus of the public because they
are busy dealing with the consequences of certain social problems and less time are allocated
for prevention activities. A positive trend is the organization of large number of scientific
meetings where experts exchange experiences and contribute to improving the general social
situation, pointing out the importance of the problematic aspects of the individuals, groups,
and society as a whole. Research should go toward relief of centers for social work, providing
resources and professional staff, public information and improving the general social climate,
because healthy society and environment encourage children and young people to be aware,
conscientious and responsible for their own actions.
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Abstract: The positivist approach to the study of criminal offenders, as key participants
in the criminal justice system, influenced the development of specific scientific
disciplines dealing with psychological observation of the offender’s personality. These
subject-specific scientific disciplines are: criminal psychology or psychological theories
of crime; forensic psychology, or the psychology of crime and trial proceedings; prison
psychology; and legal psychology. Forensic psychology is the study of the criminal
offender’s behaviour, considering the offender’s specific role in criminal procedure,
i.e. the role of the defendant. This paper examines the behaviour of other participants
in criminal proceedings: the injured party/victim, witnesses, the prosecutor, the
defense counsel, judges. One of the most complete studies in this field of science is
Enrico Altavilla’s book Forensic Psychology (1955), which presented the theoretical and
practical knowledge in this branch of psychology. The contemporary development of
criminology, particularly the development of criminal psychology, calls for revisiting
the past and exploring the origins and genesis of criminology. In particular, this
paper focuses on the contribution of Italian criminologists to the initial research on
the endogenous factors in the genesis of criminal behavior of individuals. In order
to successfully apply the envisaged criminal legislation, which is ultimately aimed at
counteracting criminal behavior, there is a need for specialized scientific knowledge
and a multi-disciplinary approach to this issue, not only from the aspect of law but
also from the perspective of anthropology, psychology, forensic medicine, psychiatry
and sociology. The process of reforming the criminal justice system does not include
only nomotechical rules. It also includes the development of a special awareness of
the processes and significant events in the course of criminal proceedings. Such a
reform cannot be effectively implemented without being aware of the postulates of
criminological sciences, especially concerning the implementation of the positivist
method.

Keywords: forensic psychology, criminology, positivism, Altavilla.

INTRODUCTION

The starting point in criminological literature are the standard topics and issues pertain-
ing to the basic postulates of criminology as an independent science, such as: the subject
matter of study, criminological methods, the ideological foundations for interpreting the re-

1 This paper is a result of scientific research conducted within the project “Protection of Human and
Minority Rights in the European Legal Area” (No 179046), supported by the Ministry of Education,
Science and Technological Development of the Republic of Serbia.

2 Corresponding author: Prof. Miomira Kosti¢, kosticm@prafak.ni.ac.rs
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sults obtained by empirical research, or collecting and classifying the findings on the basis of
academic criminology, and the current principles of digital humanism.

From the very beginning of theoretical study of crime, which was not confined only to
criminal law conceptions, there was considerable multiplicity and ambiguity in understand-
ing the concept of crime and criminality in general, its origin and causes for the occurrence.
Criminological issues were first explored by experts of various other sciences: psychologists,
biologists, doctors, anthropologists, sociologists, who used the knowledge from their respec-
tive sciences and scientific disciplines as a source for interpreting and explaining various facts
observed in the course of examining a criminal phenomenon or criminal offenders.

The study of criminology, just as the study of any other social science or scientific dis-
cipline, implies a clear, precise definition of the subject matter and purpose of theoretical
and empirical research, as well as the application of adequate methodological procedures,
aimed at determining the subject matter of study. Various issues from the field of sociology,
criminology, penology, and victimology (etc.) are covered by some of the leading ideas in the
Western intellectual tradition, primarily concerning the nature of scientific knowledge and
the related scientific methodology. In science, there is a constant need to clearly depict the
history of development of human thought and the ongoing prolific human research, which
ultimately makes it difficult to consider the results of one’s scientific thought and knowledge
to be definitively “the first stepping stone, the founding idea in intellectual history.”

However, in the social sciences, such as sociology and criminology, dealing with interre-
lated and frequently “intertwined” phenomena, there are other criteria that “justify the es-
tablishment of separate and independent scientific discipline,* irrespective of the similarity
of the subject matter of study and the application of identical scientific methods. This kind
of demarcation, accompanied by justification for establishing an independent scientific disci-
pline, may certainly be observed between the epistemological and the methodological points
of view in a specific scientific field.?

>«

Back in 1964, while translating the original French version of Jean Pinatel’s “tiny” “Crimi-
nology” into Serbian, dr Dragoljub Dimitrijevi¢ rightly noted that “on a wider scale, crime and
the fight against crime cannot be observed and resolved by applying the methods of natural
sciences and medical treatment, nor by means of descriptive sociology alone.”®

Pinatel remarks that the founders of criminology are: Cesare Lombroso (1836-1909), a
military doctor, whose work Criminal Man (1876) is considered to be the cornerstone of
criminal anthropology and criminology in general; Enrico Ferri (1856-1929), who wrote
Criminal Sociology, which was published in 1881 under the title New Vistas of Criminal Law;
and Raffaele Garrofalo (1851-1934), who textbook on Criminology was published in 1885.
In this regard, Pinatel notes that the development of criminology was clearly evidenced by
the International Congress of Criminal Anthropology, first held in Rome (1885) and then in
Paris (1889), Brussels (1892), Geneva (1896), Amsterdam (1901), Turin (1906) and Cologne
(1913).7

3 See: David Oldroyd, The Arch of Knowledge, 1986, p. 1, http://books.google.com/books?, Accessed:
17.10.2011.

4 Tbidem

5 See more: Duri¢, M. (1962). Problemi socioloskog metoda (Problems in the Sociological Method).
Beograd: Savremena §kola, p. 32.

6 The epistemological standpoint entails determining the constituent principles of scientific activity,
i.e. what science is striving to achieve, whereas the methodological standpoint refers to how and in
what ways “a scientist really adapts his behavior to the ideal requirements of activities in which he
participates” Dimitrijevi¢, D. (1964). ,,Predgovor® (Preface). (pp.3-5). In: Pinatel, J. (1964). Kriminologija
(Criminology). Sarajevo: Zavod za izdavanje udzbenika, p. 4.

7 Pinatel, J. (1964). Kriminologija (Criminology). Sarajevo: Zavod za izdavanje udzbenika, p. 7.
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This conception corresponds with Pinatel’s explanation given in 1960, in respect of Amer-
ican criminology. Pinatel pointed to the assimilation of criminology and penology in the
USA, based upon the model taken from the 19™ century French school of thought. Thus,
criminology includes two major parts: criminal etiology and criminal penology. Every crime
prevention program includes knowledge of the basic elements, forms and factors contribut-
ing to the commission of crime; in order to determine the relevant methods of treatment of
criminal offenders, it is essential to find out more about the dominant characteristics of one’s
personality, its structure and development.?®

Criminology does not entail simply a sum of the established facts that have quantitative
significance. In fact, the established facts are placed in the context of a specific legal sys-
tem and they are subject to scientific analysis by applying a range of methods: analytical and
synthetic method, inductive and deductive method, as well as materialistic, historical and
dialectical method. That type of study of facts, in the context of specific genesis of social
phenomena, is the essence/ core of scientific knowledge. However, empirical monitoring and
recording of phenomena is not an end in itself. Such a procedure does not end at the level of
describing the facts, without previously developed theoretical concept, whose basic postulates
serve as guidelines for interpretation and verification of theoretical assumptions, in an effort
to discover the principles governing the studied phenomenon.’

FORENSIC PSYCHOLOGY OF ENRICO ALTAVILA

The dilemma, posed by the question what is more significant in terms of obtaining scien-
tific results: the use of qualitative or quantitative research of a criminal phenomenon, prac-
tically goes beyond the need to clarify and present valid arguments, given that the response
does not stem from the dilemma itself but rather rests on what has been stipulated as the
subject matter of criminological research, as well as how and at what level (macro or micro)
a criminal phenomenon will be observed. The path and method of obtaining knowledge is
important both for Criminology (as an independent science) and for criminal justice practice.
The value, appropriacy and necessity of using qualitative methods may be subject to discus-
sion. Due to their unique contribution to the depth of understanding the phenomenon, as
the primary objective which can be provided by using qualitative methods, criminologists
discuss the frequency of using these methods; moreover, if a research is conducted according
to these rules, they examine how and in what way it can contribute to creating criminological
knowledge and developing the criminal justice practice.

The contemporary development of criminology, particularly the development of crimi-
nal psychology, necessarily points to the need to revisit the past and explore the origins and
genesis of criminology. In particular, it is essential to focus on the contribution of Italian
criminologist, who studied the endogenous factors in the genesis of individual criminal be-
haviour. In order to successfully apply the envisaged criminal legislation, which is ultimately
aimed at combating criminal behavior, there is a need for specialized scientific knowledge and
a multi-disciplinary approach to this issue, not only from the aspect of law but also from the
perspective of anthropology, psychology, forensic medicine, psychiatry and sociology. The
process of reforming the criminal justice system does not include only nomotechnical rules
but also the development of a special awareness of the processes and significant events in the
course of criminal proceedings. Such a reform cannot be effectively implemented without
being aware of the postulates of criminological sciences, especially concerning the implemen-
tation of the positivist method.

8 Pinatel, J., op. cit. p. 16. .
9 Aranudovski, Lj. Kriminologija (Criminology). (2007). Stip: 2-ri Avgust S, p. 104-105.
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The positivist approach to the study of criminal offenders, as key participants in the crim-
inal justice system, influenced the development of specific scientific disciplines dealing with
psychological observation of the offender’s personality. These subject-specific scientific dis-
ciplines are: criminal psychology or psychological theories of crime, judicial psychology or the
psychology of crime and criminal trial proceedings, prison psychology, and legal psychology.
Judicial psychology is the study of the criminal offender’s behaviour, with reference to the of-
fender’s specific role in criminal procedure, i.e. the role of the defendant. Yet, special attention
is also given to the conduct of other participants in criminal proceedings: the injured party/
victim, witnesses, the prosecutor, the defense counsel, and the judge.

One of the most complete studies in this field of science is Enrico Altavilla’s book Judicial
Psychology (1955), which presented the theoretical and practical knowledge in this branch
of psychology. ° The book is divided into two volumes, and each volume includes two parts.

Volume 1 is titled: “The Psychological Process and Judicial Truth” In the Serbian translation
of this book, the two parts of Volume 1 cover a total of 585 pages (single pages typed on a
typewriter). Volume 1 starts with Introduction to the fourth edition. It is interesting that Allta-
vila wrote about the new editions of his book; thus, in addition to previously mentioned lan-
guages, the book was also translated into Spanish and published by De Palma, Buenos Aires.

The peculiarity of this fourth edition is the Preface, reprinted from the first edition which
was written at Altavilla’s request by Enrico Ferri in Rome, in April 1925 (who was acclaimed
as “the famous sociologist, lawyer, reformer of criminal law”) and Gennaro Marciano in
Naples, in 1928 (who was praised as “the greatest lawyer that Italy has had for the last fifty
years”)'!. Altavilla notes: “This book is a result of lessons learned from exploring their work,
as well as a result of previous scientific research and practical applications; thus, my scientific
background, psychological training and my experience as a lawyer made the laboratory re-

search useful in the halls of justice”*?

10 The original title of this book is Psicologia giudiziaria, Torrino 1955 (Psicologia giudiziaria, UTET,
Torino 1925 (IT ed. Accresciuta 1927, con Prefazione di E. Ferri e app. A parte, rist. IIT ed. 1949 rifatta
in 2 voll. nel 1955). It was first published in 1925 in Turin, and the 4th edition of the book was last
published by the same publisher in Italy in 1955, when it was translated into Serbian; the text of this
first Serbian translation was typed on a typewriter (in single-sided format). The 4th edition of this book
was also translated into French in 1959. The German translation was published in Cologne and Graz
was published between 1955-1961, including all four parts of the book: Vol. I (parts. 1 and 2) and Vol.
II (parts 1 and 2). It was translated into Portuguese and published in Brazil between 1957 and 1960, and
reissued in 2003. The Swedish translation was published in the 1954 edition of Natur Kultur, Stockholm.
Obviously, this book was a focal point of interest in the 1950s when all these translations were done.
Owing to Yugoslav political prisoners, the Serbian translation of this book was available in Yugoslavia
at the same time as in Europe. A rare copy of the first Serbian translation (typed on a typerwriter) is
a valuable item in the Library Collection of the Law Faculty, University of Nis. For the purpose of this
research, the data were collected and systematized by Vesna Stojanovi¢, the Library Manager, Faculty of
Law, University of Ni§, on 13 March 2017.

11 Altavilla, E. (1955). Sudska psihologija (Judicial Psychology). I Tom. Prvi deo. Psiholoski proces i
sudska istina. Torino: Tipografski savez. Torinsko izdavacko preduzece. (daktilografisani prevod
na srpski jezik). str. 4. (Volume 1 Part 1. Psychological Process and Judicial Truth. Torino; Serbian
translation tuped on a typewriter).

12 Elaborating on his own life, Altavilla further writes: “The fluttering sensation of a long life filled with
desire to be a criminologist, a jurist and a lawyer specializing in criminal matters, all at the same time,
enable him to correlate law, psychology and criminology, both in theory and in practice. The unique
success of this book may be attributed to the rigorous scientific consideration and debate supported
by ample casuistic documents. I hope that this edition will enjoy an equal struck of good luck as the
previous editions, and that it will contribute to the promotion of Italian science in other countries; for,
the great Italian scholars are not the Hercules pillars of Italian science, as it may seem to foreigners of
limited insight, because their students take their own paths, frequently outpacing the scientists who do
not know our work.” Ibid.
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In his preface, Ferri points out that the positivist study of criminals led to the develop-
ment of the four scientific fields: criminal psychology, judicial psychology, prison psychology,
and legal psychology."” In Ferri’s opinion, criminal psychology explores the criminal oftender
as “the author of crime”. Judicial psychology studies the offender’s conduct when he/she is
charged with a crime. Prison psychology studies the offender’s behaviour after being convicted
and while serving a sentence of imprisonment. Legal psychology “coordinates the psycholog-
ical and psychopathological concepts that are necessary for the implementation of the appli-
cable criminal legislation on specific requirements (such as mental capacity) pertaining to a
juvenile, mentally impaired, deaf or mute person, or a drunkard, as well some aggravating cir-
cumstances (premeditation, malice aforethought, etc.) or some mitigating circumstances (ir-
resistible impulse, provocation, anger, intensity of sustained pain, crimes of passion)”'* Ferri
also notes that forensic psychology involves the study of the criminal offender as a defendant
in criminal proceedings, as well as the study of behavior of other participants in the proce-
dure: the injured party/victim, the one who reported the crime, witnesses, the prosecutor, the
defense counsel, and the judge.

In his preface, Enrico Marciano was equally inspired to share his thoughts on
the subject matter. After noting that “the soul is the key to the universe, “ Marciano
asserted: “The study of the soul in its multi-faceted manifestations, in its shortcom-
ings and in its abundance, in its up and downs (depressions), in its aspirations and
its variability, supplemented by the study of multiple and innumerable factors that
determine its vibration, constitutes the most important and most productive con-
tribution to court life and the key to the judiciary, the supreme goal of which is to
establish the truth despite the inevitable uncertainty of events and traps set up by
parties concerned, and to punish the convicted offender by ensuring that the penalty
is proportionate to the crime and danger that criminals pose to society, through the
storm of human passions.”*®

Volume 1, Part 1, is divided into seven chapters: The Psychological Process in its normality;
Age and Sex; Emotions and Passions; Individual Differences; Behavior; Disorders of Mental Pro-
cesses; and Mentally Impaired and Mental Disabilities.

Volume 1, Part 2, includes five chapters: Mental Ilinesses; Faking Mental Illnesses; Psycho-
logical Interpretation of Documents; Establishing identity of persons and identifying objects; and
Truth-finding Methods.

Volume 2 is titled The Participants in Criminal Procedure. In the Serbian translation, the
two parts of Volume 2 cover a total of 788 pages (single pages typed on a typewriter).

Volume 2, Part 1, is divided into three chapters: The Defendant; The Injured Party (Victim)
and the Prosecutor; and Witnesses.

Volume 2, Part 2, is divided into six chapters: Confrontation; The Expert Witness and the
Interpreter; The Advocate; The Public Prosecutor; The Judge; Psychological Profiles and Criminal
Procedure Law.

It may be interesting to compare the more contemporary material from the field of forensic
psychology, written by domestic criminologists, with some of the elements listed in Altavilla’s
understanding this science. In his book The Psychology of Crime and Trial (1988)", A¢imovi¢

13 Altavilla, E. (1955). Sudska psihologija (Judicial Psychology). I Tom. Prvi deo. Psiholoski proces i
sudska istina. Predgovor Enrico Ferri. op. cit., p. 6.

14 Ibid.

15 Altavilla, E. (1955). Sudska psihologija (Judicial Psychology). 1 Tom. Prvi deo. Psiholoski proces i
sudska istina. Predgovor Enrico Marciano. Op. cit,, p. 9.

16 Ac¢imovié, M. (1988). Psihologija zlo¢ina i sud]en]a (Sudska psihologija) (Psychology of Crime and Trial
- Judicial psychology). Beograd: Savremena administracija.
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cites several conceptions while explaining the subject matter of forensic psychology. In his
opinion, the broad concept of forensic psychology includes the same conception on the subject
matter of judicial psychology as the one provided by Altavilla in his two-volume study. Refer-
ring to the opinion presented by Ferri in the preface of Alltavila’s book, A¢imovi¢ notes that the
subject matter of this science includes all those “psychic events that should be known for the
prupose of successful performance of judicial activities”."” A¢imovi¢ also cites a similar opinion
on the subject of judicial psychology which was advocated by D. Jevti¢. In his book Judicial
Psychopathology (1960)," Jevti¢ defined psychology as “the science of normal soul (psyche)
and normal mental (psychological) phenomena,” whereas he defined psychopathology as “the
science of abnormal psyche and the abnormal psychological phenomena” Jevti¢ also noted that
“judicial (forensic) psychopathology is an applied science which investigates processes and in-
terprets abnormal mental phenomena and abnormal mental activity, if they are significant for

the relationship between the mentally abnormal and the norms of positive law"*’

In this sense, A¢imovi¢ concludes that Altavilla’s comprehensive conception is actually a
collection of several scientific disciplines, which may provisionally be designated as judicial
(forensic) psychology. He points out that “a joint study of these disciplines could be of signif-

icant practical benefits."*

CONCLUDING REMARKS

The title of this paper, its central part and concluding remarks clearly indicate the author’s
intention to initiate a discussion on the fundamental issues in criminology and related dis-
ciplines, such as: penology, victimology, and forensic psychology, with the aim of revisiting
the existing corpus of knowledge and providing new interpretations on this subject matter; at
least, it will be an attempt to cast a new “light” on these issues, particularly in the context of
completely altered social and economic circumstances in the contemporary world.

In the first half of 2016, the social reality in Serbia gave rise to the academic debate on
the position of social sciences, as well as on the importance of studying social sciences and
humanities at local universities. Of course, the debate was caused by the prosaic but objec-
tive circumstances concerning the method of funding scientific research in the field of social
sciences and humanities. When comparing the application properties of natural sciences and
social sciences/humanities, natural sciences are most likely to prevail. So, where does the in-
spiration for this paper and the presented considerations come from?

Criminology may offer abundant knowledge and various findings about the phenomeno-
logical and etiological characteristics of crime. Its achievements in the field of crime preven-
tion are immeasurable. Yet, there is a need to revisit its basic scientific postulates and achieve-
ments in the field of criminalization and decriminalization of certain forms of behaviour, in
order to remind the citizens that crime is an act committed by humans. As such, it may never
be completely eradicated; however, detection and prevention of crime must be the absolute
priority of every state which shall exert its best efforts to counteract criminal conduct.

In the era of digital humanism, research of library collections at Serbian law schools is
certainly not a futile job. The historical heritage of the pioneering criminological conceptions

17 Ac¢imovi¢, M., op. cit. p. 10.

18 Jevti¢, D. (1960). Sudska psihopatologija (Judicial Psychopatology). Beograd — Zagreb: Medicinska
knjiga.

19 Jevti¢, D., op. cit. p. 2.

20 Ad¢imovié, M., loc. cit.



CONTEMPORANEITY OF THE LEARNING OF ENRICO ALTAVILLA 51

is always necessary for comparing the past and present attainments, and assessing the current
level of development of contemporary scientific knowledge.
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THE ANALYSIS OF THE AUDIO AND AUDIOVISUAL
MODALITY IN THE ESTIMATION OF THE
AUTHENTICITY OF A STATEMENT

Valentina Bai¢, PhD!
Ivana Bjelovuk, PhD
Milan Zarkovié, LLD
Academy of Criminalistic and Police Studies, Belgrade, Serbia

Starting from the assumption that the signs of cognitive load as the result of lying
will be more clearly seen in the audio-visual record than in the audio record, the
authors tried to answer whether it is important for determining of the success in the
estimation of the authenticity of a statement if the examinees only listen to the audio
record or look at and listen to the audio-video record of the persons who lied or told
the truth at the same time, as well as whether there is any difference in the accuracy
of the estimation of a statement regarding the sex. There were 180 participants in
the research (88 men and 92 women, aged 21-24), the students of the Academy of
Criminalistic and Police Studies in Serbia who were divided into two groups - the
control and experimental. Ten audio-video and ten audio records with the interviews
of persons i.e. demonstrators who lied or told the truth were a stimulus set.

The differences in the accuracy of the estimation of the authenticity of the statement
between the audio and audio-visual situations were examined by the use of Wilcoxon
signed-rank test for repeated measurements. Significant differences were established
statistically in the total accuracy of the estimation of the authenticity of the statements
between the audio-visual and audio situations, Z= -5.97, p<0.001, the accuracy of the
estimation of the authenticity of the statements, Z=-3.14, p<0.01 and accuracy of the
estimation of the false statements Z=-4.50, p<0.001. The whole successfulness in the
audio-visual situation was 61.4 %, while in the audio situation was significantly lower
and amounted to 56.9 %. Similarly, the accuracy of the estimation of the true statements
was higher in the audio-visual situation (60.89 %) than in the audio situation (57.11
%), while the accuracy of the estimation of the false testimony was also higher in the
audio-visual situation (61.89 %) than in the audio situation (56.78 %). The gender
differences in the accuracy of the estimation of the authenticity of the statement (both
modalities jointly) were examined by Mann-Whitney test for independent samples.
The differences between men and women were statistically significant in the total
accuracy of the estimation U = 1918.5, p <0.001.The total accuracy of the estimation
was higher for men (62.10%) than for women (56.36%).

The results of the research have indicated the importance of the audio-visual against
the audio modality in the evaluation of the authenticity of the statement, which is in
accordance with the results of other researches.

Keywords: estimation of the authenticity of a statement, auditory modality, audio-
visual modality, a false statement, a true statement
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INTRODUCTION

We often come across the lying phenomenon in the police practice during the hearing of
suspects or witnesses who are ready for deceitfulness and also during the information gath-
ering from citizens as a part of crime scene investigation.”*> Most practitioners®”*assert that
one of the positive characteristics of the police officers and examiners at all is the ability of
detecting deception especially in the investigation procedure.

Most researchers who have dealt with the issues of lie detection for decades essentially
have come to the same results according to which the wrong assumptions that people can
detect a lie have just been based on observing of the behavior."It is proved that laymen cannot
easily detect a lie, i.e. that their success in lie detection was about 53% in the studies of success
in lie detection.!'Persons who tell the truth are valuated with the higher level of precision sug-
gesting that the ability to recognize persons who lie is at the level of 50% or even lower."*The
level of lie detection was not even better in the cases of professionals (police officers, judges,
customs officials) who achieved similar results as laymen'314!5161718192021222324

2 V. Bai¢, D. Kolarevi¢, Z. Ivanovi¢, Cognitive abilities as a potential factor in the accuracy of estimates
testimony. Crime Theory and Practice, 2015/ 3, 127-140.
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The results of thirty researches® show that the appraisers detect the false statements more
precisely (compared with random guessing) when they have information about movements,
body position and vocal signs, while the accuracy of guessing is below 50% when they have
information about facial expression only. It has been shown that appraisers have less percent-
age of accurate assessments when they have the data about facial expression in combination
with the other nonverbal signs.

In some studies observers have watched different video and audio recordings of persons
who lied or told the truth. In the research of Zuckerman, Koestner and Colell*in which one
group of observers could see only the faces of demonstrators, the other group could hear
their voices, the third could see and hear, the respondents achieved the higher percentage of
accuracy after the training than the police officers who also participated in the research of
Kohnken?, Vrij*®and Vrij and Graham.”

In the study of Anderson and coauthors*and DePaulo and coauthors® the respondents
could better detect false and true statements when they listened to the audio recordings than
in the case when they watched audio-visual recordings. The results of these researches impli-
cate that people are more precise in deception of deceit when they rely on sound signals than
when they rely on visual information.

In the research of Bai¢ and Bati¢*, the respondents were significantly more successful in
total accuracy of statement assessment when they watched audio-visual recordings than in
the case when they listened to audio recordings. Based on the research results it is concluded
that the better result in audio-visual situation is partially the consequence of the effect of
practicing, and because of that the research should be repeated with the use of more complex
plan of the research.

One of the clearest conclusions concerning detection of deception is the result of the re-
search which is done by Zukerman and coauthors.**Namely, it is affirmed that the deception
is noticed more quickly from any information with words such as transcripts, audio tapes or
video tapes with sound and then from a source without words such as face and body.

Bearing in mind the significance of this field for the police work and the fact that the
objectivity of a statement is still one of the key issues of proving in criminal procedure*we
strived to achieve some objectives. The main objective is to check the results of research which
assert the significance of audio-visual modality in the assessment of the statement. In this
respect the research involved a considerably bigger number of reviewers than in seminal stud-
ies. Second, a more complex research project is set with a control group and the so-called
procedure of contra balance. Finally, we consider that the results of the research could be im-
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plemented in the concept of training course of the students of The Academy of Criminalistric
and Police Studies.

METHOD

PARTICIPANTS

One hundred and eighty respondents participated in the research (88 men and 92 women
aged 21-24), all of them being the students of The Academy of Criminalistics and Police Stud-
ies who were divided into the control and experimental group. The structure of the sample
according to affiliations to experimental or control group and sex is given in the Table 1.

Table 1. Distribution of the sample according to the group and sex

Group Frequency Percentage
Men 47 52.2
Control Women 43 47.8
Total 90 100.0
Men 41 45.6
Experimental Women 49 54.4
Total 90 100.0

Stimulus material

The stimulus set consisted of 10 audio-video and 10 audio recordings where the inter-
views with demonstrators who lied or told the truth were shown and who were chosen based
on the previous research.”

Data analysis methods

The correct answers of each respondent are gathered for all ten statements (audio record-
ings). The total accuracy of estimation is expressed as percentage of correct answers mul-
tiplied with 100. Then the scores of accuracies for true and false statements are calculated
separately for each respondent and after that scores are converted into percentage. In that
way, the accuracy of estimation of a true statement and the accuracy of estimation of false
statements are calculated separately for each respondent. The same procedure is repeated for
the audio-video recordings, too.

We use descriptive statistics for statistical analysis of description of a sample (frequency
and percentage). The accuracy of estimation of statement veracity is expressed as percentage
of exact answers of the respondents. Descriptive indicators are used for the description of
accuracy variable of recognition of true and false statements (arithmetic mean, standard de-
viation, minimum, maximum, median, interquartile range).

Mann-Whitney nonparametric test for independent samples is used for examination of
differences between a control and experimental group in total accuracy of statement veracity,
accuracy of true and false statements. The nonparametric test is chosen because the distribu-
tion of criteria variables was not normal. Furthermore, sex differences in accuracy of state-
ment estimation are examined with the use of Mann-Whitney nonparametric test for inde-
pendent samples. The differences in the success of estimation between audio and audio-video

35 Baic, Bati¢,op. cit (fusnote 31).
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modality are examined with the use of Wilcoxon signed-rank nonparametric test for repeated
measuring. The nonparametric tests are chosen because the distributions of success variables
of statement veracity estimation deviated from normal distribution (Appendix 1).

Procedure

In the preparatory phase with the aim of avoiding of implicit assumptions of deceitfulness,
the estimators are presented the knowledge about verbal, nonverbal and vocal signs that are
characteristic for the lying situations.

In the first phase of the research, the respondents of the experimental group had the task
to do the estimation of statement veracity of persons they listened to when the audio record-
ing was finished (5 true and 5 false statements), while the respondents of the control group
had the task to estimate the veracity of the statements of the persons they looked at and lis-
tened to at the same time after each audio-visual recording (5 true and 5 false statements).
In the second phase of the research, the counterbalance is done, so the respondents of the
experimental group were to estimate the statements of the persons they looked at and listened
to at the same time (audio-visual recordings), while the respondents of the control group had
to estimate the statements of the persons they listened to. All the respondents estimated the
different statements in order to avoid the “effect of learning”

RESULTS

The differences between the experimental and control group in the veracity of statements
(audio recordings).

With the aim of significance examination of differences between the experimental and
control group in success of the statement estimation the Mann-Whitney nonparametric test
for independent samples is used (Table 2). The results show that there are statistically signif-
icant differences in total accuracy of estimation, accuracy of estimation of true statements
and accuracy of estimation of false statements between the experimental and control group.

Table 2 Testing the significance of differences between the experimental
and control group in success of estimation of statement veracity
with the use of Mann-Whitney test (audio recordings)

U W V4 p
Total accuracy of assessment 2399 6494 -5.275  0.000
The accuracy of assessment of true statement 3280 7375 -2.662  0.008
The accuracy of assessment of false statement 2846 6941 -4.358  0.000

Legend: U - Mann-Whitney's test, W — Wilcoxon test, z — standardized value

The experimental group had the total accuracy of estimation 60%, while the control group
had the total accuracy of estimation lower and it was 53.9%. The accuracy of estimation of
true statements for the experimental group was 59.6%, while the control group had 54.7%.
Similarly, the accuracy of estimation of false statements for the respondents in the experi-
mental group was 60.4% and for the respondents in the control group it was 53.1% (Table 3).



58 Valentina Bai¢, Ivana Bjelovuk, Milan Zarkovi¢

Table 3 Descriptive data for assessment of the veracity of statement: the accuracy
of the assessment for the control (N = 90) and for experimental group (N = 90)

Group Min Max M SD Mdn IQR
Total accuracy of assessment ~ 20.00 70.00 53.89 8.31 55 10
The accuracy of assessment of true 20.00 80.00 54.67 13.67 60 20

Control
ontro The accuracy of assessment of false 20.00 80.00 53.11 13.12 60 20
Total accuracy of assessment ~ 40.00 70.00 60.00 6.18 60 0
. The accuracy of assessment of true 40.00 80.00 59.56 9.93 60 0
Experimental

The accuracy of assessment of false 40.00 80.00 60.44 7.92 60 0

Sex differences in the assessment of the veracity of statement (audio recording)

To examine sex differences in the accuracy of estimation of a statement, we used the
Mann-Whitney test for independent samples. The differences between men and women were
statistically significant in total accuracy of estimation and accuracy of estimation of true state-
ments, while statistically significant differences in the accuracy of estimation of false state-
ments were determined (Table 4).

Table 4 Testing the significance of differences between the men and women in the success
of estimation of veracity of statement with the use of Mann-Whitney test - audio recordings

U W Z P
Total accuracy of assessment 3115 7393 -2.982 .003
The accuracy of assessment of true statements 3272.5 7550.5  -2.681 .007
The accuracy of assessment of false statements 3732.5 8010.5  -1.142 .253

Legend: U - Mann-Whitney's test, W — Wilcoxon test, z — standardized value

Total accuracy of estimation was higher for men (58.4%) than for women (55.5%). The ac-
curacy of estimation of true statements was higher for men (59.1%) then for women (55.2%),
while there were no sex differences in estimation of false statements (Table 5).

Table 5 Descriptive data for estimation of the veracity of statements: the accuracy of estimation
for men (N=88) and women (N=92)
Sex N Min Max M SD Mdn IQR
Total accuracy of assessment 88 20.00 70.00 5841 8.15 60 O
The accuracy of assessment of true g0 5 00 80.00 59.09 1247 60 0

statements
Male The accuracy of assessment of false
Y 88 20.00 80.00 57.73 1191 60 0
statements
Total accuracy of assessment 92 30.00 70.00 55.54 7.47 60 10
The accuracy of assessment of true o, 4000 80.00 5522 11.62 60 20
Female statements

The accuracy of assessment of false o,

20.00 80.00 55.87 10.91 60 0
statements
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The differences between the experimental and control group in the estimation of the ve-
racity of the statement (audio-video recording)

The differences between the experimental and control group in the estimation of the ve-
racity of the statement (audio-video recording) were examined with the use of Mann-Whit-
ney test for independent samples. It has been shown that there are statistically significant
differences between the experimental and control group in the total accuracy of estimation,
accuracy of estimation of true and accuracy of estimation of false statements (Table 6).

Table 6 Testing the significance of differences between the experimental and control group in
the success of estimation of veracity of statements with the use of Mann-Whitney test
(audio-video recordings)

U W z p
Total accuracy of estimation (AV) 2100 6195 -5.940 0.000
Accuracy of estimation of true statements (AV) 3151 7246 -2.967 0.003
Accuracy of estimation of false statements (AV) 2395.5 6490.5 -5.630 0.000

Legend: U - Mann-Whitney's test, W — Wilcoxon test, z — standardized value

The total accuracy of the estimation of the experimental group was 65.4%, while the con-
trol group had significantly lower accuracy of 57.3%. The accuracy of estimation of true state-
ments of the experimental group was 64% and control group had 57.8%. The accuracy of the
estimation of false statements of the experimental group was 66.9%, while for the control
group it was significantly lower, 56.9% (Table 7).

Table 7 Descriptive data for the estimation of the veracity of the statements: the accuracy of
estimation for the control (N=90) and experimental group (N=90)

Group Min Max M SD Mdn IQR
Accuracy of estimation of true state- 20.00 80.00 57.78 1482 60 20

Control - T erstion T Talse st
Group Y O e (AV) €7 40.00 80.00 56.8910.77 60 0

Total accuracy of estimation (AV) 40.00 70.00 57.33 884 60 10
Accuracy of estimation of true state- 40.00 80.00 64.00 1047 60 20

Experimental ments (AV)
Group ~ ‘rccuracy of estimation offalsestate 5 49 199,00 66.89 10.88 60 20

Legend: AV audio-video recording
Sex differences in the accuracy of statement estimation (audio-video recording)

To examine sex differences in the accuracy of estimation of statements, the Mann-Whit-
ney test for independent samples was used. The differences between men and women were
statistically significant in the total accuracy of estimation, accuracy of estimation of true state-
ments and false statements (Table 8).
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Table 8 Testing the significance of differences between men and women in the success
of the estimation of veracity of the statements
with the use of Mann-Whitney test - audio-video recordings

U w Z p
Total accuracy of estimation (AV) 1764.0  6042.0 -6.959 0.000
Accuracy of estimation of true statements (AV) 2520.5  6798.5 -5.042 0.000
Accuracy of estimation of false statements (AV)  2745.0  7023.0 -4.435 0.000

Legend: U - Mann-Whitney test, W — Wilcoxon test, z — standardized value, AV -au-
dio-video recording

The total accuracy of statement estimation was higher for the men (65.8 %) than for
the women (57.2 %). The accuracy of estimation of true statements was higher for the men
(65.7%) than for the women (56.3%). The accuracy of estimation of false statements was
65.9% for male and for female respondents (Table 9).

Table 9 Descriptive data for the estimation of veracity of statements:
the accuracy of estimation for men (N=88) and women (N=92)

Sex Min Max M SD  Mdn IQR
Acc“racy°f$£$azf\l})°ftrue State- 5000 80.00 65.68 13.54 60 20
Male Acc“racy"ff;tell’ft‘:t(f{‘,)"ffalse state- 40,00 100.00 6591 11.81 60 20

Total accuracy of assessment (AV) 40.00 80.00 65.79 854 70 10

Accuracy of estimation of true state-
ments (AV)

Female Accuracy of estimation of false state-
ments (AV)

Total accuracy of assessment (AV)  40.00 70.00 57.17 6.85 60 10

20.00 80.00 56.30 11.07 60 0

40.00 80.00 58.04 10.72 60 0

Comparing the accuracy of estimation between the audio and audio-visual situation

The differences in the accuracy of estimation of the veracity of statement between audio
and audio-visual situation were examined with the use of Wilcoxon signed-rank test for re-
peated measures. The statistically significant differences were established in the total accuracy
of the estimation of the veracity of the statement between the audio-visual and audio situa-
tion, Z= -5.97, p<0.001, the accuracy of the estimation of the true statement, Z=-3.14, p<0.01
and the accuracy of estimation of false statements Z=-4.50, p<0.001. Total success in audio-vi-
sual situation was 61.4 %, while in the audio situation it was significantly lower-56.9% (Table
10). Similarly, the accuracy of estimation of false statements was higher in audio-video situ-
ation (60.89%) than in the audio situation (57.11%). The accuracy of the estimation of false
statements was also higher in audio-video situation (61.9%) than in audio situation (56.78%).
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Table 10 Descriptive data for the estimation of true statements through modalities

Min Max M SD Mdn IQR
Total accuracy of estimation 5, 45 7000 5694 792 60 10
(audio)

Accuracy of estimation of true 00 8000 5711 1217 60 0
statements (audio)

Accuracy of estimation of false 0 v 000 5678 1142 60 0
statements (audio)

Total accuracy of assessment (AV) 40.00  80.00 61.39 8.83 60 10

Accuracy of estimation of true 2000 8000 60.89 13.17 60 0

statements (AV)

Accuracy of estimation of false
statements (AV) 40.00 100.00 61.89 11.90 60 0

Sex differences in the accuracy of the estimation of the veracity of the statement (no mat-
ter of the modality)

Sex differences in the estimation of the veracity of the statement (both modalities togeth-
er) were examined with the use of Mann-Whitney test for independent samples. There is the
statistically significant difference in the accuracy of estimation, U=1918.5, p<0.001. The total
accuracy of the estimation was lower for the women (56.36 %) than for the men (62.10 %)
(Tablel1).

Table 11 Descriptive data for the estimation of true statements: the total accuracy of estimation
for men (N=88) and women (N=92) - both modalities

Sex Min Max M SD  Mdn IQR
Total accuracy of assessment
Male (both modalities) 35.00 75.00 62.10 7.26 65 5
Total accuracy of assessment 4 45 7000 5636 569 55 5
Female (both modalities)

DISCUSSION AND CONCLUSION

In this research, we have endeavored to examine the significance of audio and audio-visu-
al modality in the estimation of the veracity of the statement with the determination of total
accuracy of the statements estimation, accuracy of the estimation of true and false statements
and the differences in accuracy of estimation according to sex. The research results show the
significance of audio-visual modality during the estimation of the veracity of the statement
in contrast to the audio modality. Namely, the respondents were significantly more successful
in the total accuracy of the estimation of the veracity of a statement when they conducted the
estimation based on audio-video recordings than when they conducted the estimation based
on an audio recording. At the same time, the respondents were generally more successful both
in the estimation of the true and false statements in audio-video situation than in audio situ-
ation. Regarding the sex, the research results presented the greater achievement in the case of
male respondents than the female respondents.
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Before we conclude, it is important to remark some basic cognition that the researchers
of the phenomenon of deception and its detection have found out. Namely, the opinion that
persons who lie are better manipulators of verbal behavior because it is easier to control it
than nonverbal behavior had been prevalent for a long time. For that reason, the intention is
to focus attention to nonverbal behavior when detecting deceptive behavior what, inter alia,
practitioners advocated.* Nowadays, the prevailing opinion is that successful detection of ly-
ing requires the analysis of a total context and the estimation of someone’s deceptive behavior
based on the wide spectra of verbal, vocal and nonverbal behavior signs.”

Excepting the disadvantages of the research in experimental conditions where the demon-
strators are usually instructed to give true or false statements, we can conclude that the results
of the research are in accordance with the other results where the emphasis is on the signifi-
cance of audio-visual modality in the estimation of accuracy of a statement.**** Taking a wider
perspective into consideration, the results of the research can point out at the significance of
visual modality since in both experimental situations audio modality was present. Finally, the
research results can point out that the estimation of deceptive behavior should be done based
on the verbal, vocal and nonverbal signs.*’Regarding the sex differences, the research showed
the existence of the differences in the experience and estimation of some aspects of appropri-
ate stimulation between the male and female respondents. The potential source of assumed
differences suggests the preference of certain type of information rather than higher or lower
level of sensitivity within the provided channel.*
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APPENDIX
Descriptive indicators and check of normality of continuous variables distribution
Kolmogor-
M SD Skjunis Kurtozis ov-Smirnov
test

SK SE K SE KS p

Total accuracy of estimation (audio) 56.94 7.92 -.968 .181 2.547 .360 .317 .000

The accuracy of estimation of true

. 57.11 12.17 -.671 .181 2.440 .360 .366 .000
statements (audio)

The accuracy of estimation of false

. 56.78 11.42 -.731 .181 1.644 .360 .400 .000
statements (audio)

Total accuracy of estimation (AV)  61.39 8.83 -.177 .181 -.134 .360 .221 .000

The accuracy of estimation of true ¢ 69 1317 _403 181 532 360 312 .000
statements (AV)

The accuracy of estimation of false

. 61.89 11.90 .131 .181 .254 .360 .346 .000
statements (audio)

Total accuracy of estimation (A+AV) 59.17 7.10 -471 .181 .242 .360 .174 .000

Legend A - audio recordings, AV - audio-video
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Abstract: The procedural institution “sentence bargaining” for the first time was
introduced into Macedonian legal system in 2010 when the new Law on Criminal
Procedure (LCP), was adopted by the Macedonian Assembly. As stated in the LCP’s
explanation, the efforts towards the acceleration of the criminal justice system and
reaching a final and enforceable judgements, shall be done by accepting models of
simplified procedures, which means - by tending the judgment to be reached in the
earlier phase of the criminal procedure, by endeavouring the parties to give their
agreement on the sentence and by avoiding the usage of the legal remedies. In essence,
besides the Reaching a judgment on the basis of a plea agreement between the Public
Prosecutor and suspect (Chapter 29), the new LCP governs three additional models of
accelerated procedures, i.e. Summary procedure (Chapter 28), Mediation procedure
(Chapter 30) and Procedure for issuing a penal warrant (Chapter 31).

Having in mind the above, the main goal of the Paper shall be to comprehensively
elaborate the Macedonian legal framework dedicated to the sentence bargaining,
especially the new LCP, Criminal Code and Law on Determining the Type and Meting
Out the Degree of the Sentence. Also, the Paper shall give a special attention to the
Judgement on the basis of a draft plea agreement reached between Public Prosecutor
and one of the accused in the case publicly known as “Putsch”

Keywords: Sentence bargaining; Accelerated procedure; Law on Criminal Procedure;
Republic of Macedonia.

INTRODUCTION

The Macedonian criminal procedure from 1997 needed to be changed.' Slowness of the
procedure contributed the traditional mixed criminal procedure to accept certain procedur-
al decisions, often unknown and even incompatible with its basic principles. Therefore, a
breakthrough of institutes that are characteristic for the accusatory criminal procedure can
be noted. In this context, the possible forms of settlement (or contracting) between the Public
Prosecutor and the accused or so called contracting justice can be emphasized; expanding of
the frames of opportunity principle in the proceedings by the Public Prosecutor for the minor
criminal acts; respecting the position of the damaged party, his / her opinion and consent

1 With the start of application of the new Law on Criminal Procedure - LCP (“Official Gazette of the
Republic of Macedonia” No. 150/2010, 100/2012), the old LCP (“Official Gazette of the Republic of
Macedonia” No. 15/1997, 44/2002, 74/2004, 15/2005 - consolidated text, 83/2008, 67/2009, 51/2011)
shall cease to be valid, except for the procedures that are conducted according to the Article 556 of the
new LCP (the procedures initiated prior to the application of the new LCP shall be completed according
to the provisions of the old LCP).
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to deviate from the ordinary course of criminal procedure; accomplishing compensation as
a possibility the criminal procedure not to be initiated, i.e. resolving the disputes by media-
tion; prescribing short and efficient deadlines for taking specific procedural actions, as well
as accepting special forms of accelerated procedures.? These procedures include four possible
forms that simplify and accelerate the procedure, and thereby effectuate the criminal justice:
Summary procedure (Chapter 28), Reaching a judgment on the basis of a plea agreement
between the Public Prosecutor and suspect (Chapter 29), Mediation procedure (Chapter 30)
and Procedure for issuing a penal warrant (Chapter 31).> Thus, a brand new procedure is the
procedure for reaching a judgment based on the agreement between the Public Prosecutor
and the suspect, by which a new institution in our criminal justice system is introduced,
known in the Anglo-Saxon procedures as bargaining in respect of the sanction (sentence
bargaining).*

LEGAL PROVISIONS ABOUT THE PROCEDURE ON
REACHING A JUDGMENT ON THE BASIS OF A DRAFT PLEA
AGREEMENT

The Articles 483 to 490 of the LCP’s Chapter XXIV regulate the procedure on reaching a
judgment on the basis of a plea agreement between the Public Prosecutor and the suspect.®
According to the Article 483, before raising the indictment,® the Public Prosecutor and the
suspect may submit a draft plea agreement (DPA) requesting the Judge of Pre-trial Procedure
(the Judge) to impose a criminal sanction determined in the DPA. The criminal sanction
should be determined by type and duration within the legally prescribed limits for a specific
criminal act, and it should not be lower than the limits for mitigation of the sentence as de-
fined by the Criminal Code (CC).” Along with the DPA, the Public Prosecutor should enclose

2 For more, see: Government of the Republic of Macedonia: Draft-Law on Criminal Procedure (submitted
to the Assembly in July 2010; available on: http://www.sobranie.mk), page 249. The explanation of
the Draft-LCP points to several recommendations of the Council of Europe that address acceleration
of procedure (Recommendation No. R (87) 18 concerning the simplification of criminal justice;
Recommendation No. R (95) 12 on the management of criminal justice; Recommendation No. R (85)
11 on the position of the victim in the framework of criminal law and procedure; Recommendation
No. R (87) 21 on assistance to victims and the prevention of victimization).

3 See: Ibid, page 250.

4 See: Akaziemuja 3a cymuu 1 jaBHy o6ByHKTEMI: MO0y 4 - 3abpsanu nocmanku - Ilpupaunux, Cxormje,
2013, page 15. Comparatively, there are three types of bargaining: charge bargaining, fact bargaining
and sentence bargaining. For more, see: Ibid, page 33. According to L. Brashear Tiede: An Analysis of
Macedonian Sentencing Policy and Recommendations for Future Directions: Towards a More Uniform
System, Skopje, 2012, page 26, in the United States federal system, the vast majority (96 to 99 percent) of
all cases result in a plea bargain.

5 The Public Prosecutor has several rights and duties concerning the criminal acts that are prosecuted ex
officio, among which is to negotiate and bargain with the accused on a guilty plea under the conditions
and in a manner determined by the LCP (Article 39 Paragraph 2 Line 8). The part “on a guilty plea” of
the provision “to negotiate and bargain with the accused on a guilty plea” should be erased, since they
negotiate and bargain about the sentence. This provision is followed by the Article 206 that regulates the
advisement of the accused on his / her rights. Namely, before the beginning of the first examination of
the accused, he / she shall be informed about the right to bargaining with the Public Prosecutor. More
about the rights of the accused see: Article 206 of LCP.

6 According to LCP’s Article 483 Paragraph 1, in the practice there shall be a gap between “before raising
indictment” and “main hearing”. Therefore it should be changed to “until the indictment is verified” or
“until the main hearing”

7 As stated by 2013 Explanations of the Draft-Laws on Changing and Amending Criminal Code,
given by the Macedonian Government, harmonization of CC with LCP is provided by LCP’s Action
plan for its implementation. The purpose of the amending CC’s Article 40 was to create preconditions
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all evidence, together with the written statement signed by the damaged party regarding the
type and amount of any legal or property claim.® The plea agreement procedure shall be con-
ducted between the competent Public Prosecutor and suspect, in the presence of his / hers
defense counsel.

The subject of the plea agreement, as mentioned above, is the type and duration of the
criminal sanction. If the suspect gives consent, then the legal or property claim of the dam-
aged party may also be a subject of DPA. Therefore, the LCP prescribes the following elements
that any DPA must contain:

1. Data regarding the Public Prosecutor, suspect and his / her defense counsel;

2. Description and legal qualification of the criminal acts covered by the DPA;

3. Proposed criminal sanction by type and duration;

4. Type and amount of any legal or property claim and the manner of its effectuation (if
the suspect gave consent);

5. Statement of the suspect that he / she is consciously and voluntarily accepting the DPA
and any consequences deriving from it;

6. Statement by the Public Prosecutor and the suspect that they waive their right to appeal,
if a judgement accepting DPA is reached;

7. The costs of the procedure;

8. Signatures of the Public Prosecutor, the suspect and his / her defense counsel;

9. Date and venue of concluding DPA.

for implementation of the institute bargaining prescribed by LCP. See: Government of the Republic
of Macedonia: Draft-Law on Changing and Amending Criminal Code (submitted to the Assembly in
February 2013; available on: http://www.sobranie.mk), pages 3, 9; Government of the Republic of
Macedonia: Draft-Law on Changing and Amending Criminal Code (submitted to the Assembly in
December 2013; available on: http://www.sobranie.mk), pages 2, 5; Criminal Code (“Official Gazette
of the Republic of Macedonia” No. 37/1996, 80/1999, 04/2002, 43/2003, 19/2004, 81/2005, 60/2006,
73/2006, 07/2008, 139/2008, 114/2009, 51/2011 - two changes and amendments, 135/2011, 185/2011,
142/2012, 166/2012, 55/2013, 82/2013, 14/2014, 27/2014, 28/2014, 41/2014, 115/2014, 132/2014,
160/2014, 199/2014, 196/2015, 226/2015).

The given CC’s amendments rule that the Court may determine to the perpetrator a sentence under
the limit prescribed by law, within the framework provided in CC’s Article 41, or to apply a more
lenient form of sentence in two cases. The first case is when the Court is imposing a sentence based
on DPA concluded between the Public Prosecutor and the accused, and the second case is when

the accused pleads guilty at the main hearing in accordance with LCP’s provisions. Also, the Court
may impose a more lenient sentence, within the framework provided in CC’s Article 41, when in
accordance to the legally prescribed procedure for bargaining between the Public Prosecutor and

the accused an agreement is reached for more lenient sentence than the sentence prescribed for that
criminal act by the law. In addition, the Law on Determining the Type and Meting Out the Degree of
the Sentence (“Official Gazette of the Republic of Macedonia” No. 199/2014), should be mentioned
since it contains provisions regarding the negotiations on the type and duration of the sentence
between the Public Prosecutor and the accused. Based on its Articles 20 and 21, the Public Prosecutor
and the accused may not agree on a sentence that would be lower than 50%, i.e. 70% of the sentence
that would otherwise be imposed if the provisions of this Law apply in regular judicial procedure while
they are negotiating during the investigative procedure and up to the filing a penal warrant in the
summary procedure, i.e. during the indictment review stage. And finally, if the accused pleads guilty
during the main hearing, after the parties’ opening statements, the Court may not impose a sentence

to the accused that would be lower than 70% of the above mention sentence.

8 The Public Prosecutor, under Article 483 Paragraph 2, is obliged to enclose a written statement signed
by the damaged party regarding the type and amount of any legal or property claim. This provision
provides an opportunity to the damaged party to “delay” the whole procedure. Or, the bargaining not to
be realized if the damaged party does not give such statement.
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Also, there is another “must” rule - the participation of defense counsel in the plea agree-
ment procedure from its outset is a must.” Contrarily, the Judge must not participate in the
plea agreement procedure.

The Judge within three days of DPA’ receiving shall schedule a hearing for its assessment
and shall summon the persons who filed it. The Judge is obliged to examine whether the
DPA was submitted voluntarily, whether the suspect is aware of the legal consequences from
its acceptance, the consequences related to any legal or property claim and the costs of the
criminal procedure.' Throughout the hearing, the Public Prosecutor, the suspect and his /
her defense counsel must not put forward a motion for a criminal sanction different from the
sanction contained in DPA. If any of them puts such motion, it shall be considered that they
have withdrawn from DPA and the Judge shall adopt a decision to reject DPA (Article 489
Paragraph 1). Therefore, the Judge shall advise the Public Prosecutor and the suspect and his
/ her defense counsel on following:

- The right to withdraw from DPA until decision is adopted,
- The acceptance of DPA shall be considered as waiving the right of appeal against the
judgement reached on DPAs basis.

However, the Judge may adopt a decision to reject DPA (Article 489), which cannot be
appealed. This type of decision shall be reached if the Judge finds that the collected evidence
regarding the facts relevant for selecting and determining the criminal sanction do not justify
the pronouncement of the proposed sanction, i.e. that the Public Prosecutor, suspect and his /
her defense counsel filed a motion during the hearing for criminal sanction different than the
one that DPA contains. In such situation, the minutes of the held hearing and the DPA may
not be used in the further course of the procedure, and they shall be treated in accordance
with LCP’s Article 336 Paragraph 4 (shall be separated from the rest of the case file, shall be
sealed in a separate envelope and kept by the Judge). Also, the Judge shall submit the case files
to the Public Prosecutor.

On the other hand, if the Judge accepts DPA, shall pronounce a judgement that must con-
tain the same criminal sanction as the one in DPA. The judgment, with elements of judgment
of conviction pursuant to LCP’s Article 404," shall be announced immediately and shall be
prepared in writing within three days of its announcement. Without any delay, the judgment

9 If the suspect fails to choose a defense counsel by him/herself, then the President of the competent
court shall appoint a defense counsel ex officio. The LCP’s Article 74 dedicates six paragraphs to the
compulsory defense with a defense counsel, among which is the procedure of negotiation and bargaining
with the Public prosecutor on the guilty plea (Paragraph 4). The same as before, the part “on the guilty
plea” should be erased.

10 Akagemuja 3a cymun u jaBHU o6BuHMTeN: MoOdyn 4 - 3a6p3anu nocmanku - Ilpupaunux, Cxormje,
2013, page 38, mentions several test questions that the Judge should ask the accused: personal and
family circumstances; circumstances from which shall determine that the accused fully understands
the nature and consequences of the agreement (in order to avoid possible misunderstandings or fraud);
mental state of the accused at the time of the agreement; whether the accused was under the influence of
drugs or alcohol; whether the accused was feeling good; whether the accused consulted defense counsel
before admitting the guilt, etc.

11 The judgment of conviction contains several elements: 1. Criminal act that the person has been
found guilty of, by indicating the facts and circumstances that represent the attributes of the specific
criminal act, as well as those on which it depends the application of the CC’s provisions; 2. Legal title
of the criminal act and the CC’s provisions that have been applied; 3. Sentence for the accused or if he
/ she is relieved from any sentence according to the CC’s provisions; 4. Alternative measure decision;
5. Decision on any safety measures, confiscation of property and proceeds, and seizure of objects; 6.
Decision on the inclusion of any time spent in custody, detention or time already served; 7. Decision on
the costs of the criminal procedure, about the legal or property claim, as well as whether the judgement
that has entered into force should be published in the press, on the radio or television. In addition, if the
accused has been sentenced to a fine, the judgement shall indicate the deadline within which the fine has
to be paid and the manner of substitution if it cannot be forcefully collected.
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shall be delivered to the Public Prosecutor, the suspect and his / her defense counsel, as well
as to the damaged party. If the damaged party is dissatisfied with the type and amount of the
legal or property claim awarded with the judgment, he / she may effectuate such right through
dispute litigation.

In addition, there are several LCP’s provisions that address the guilty plea. For example,
after the indictment is received by the suspect, there are three possibilities at disposal to him /
her. The second possibility is to file a guilty plea, and the others are to file an objection against
the indictment (first possibility) and to submit a list of evidence that he / she proposes to
be presented during the main hearing (third possibility). If the suspect chooses the second
possibility, then the guilty plea may address to all or certain criminal acts of the indictment.

During the indictment review, the Judge or the Chamber may believe that it is necessary
to hold a hearing in order to review the indictment. In such situation, they shall schedule a
hearing within a period not longer than 15 days from the receipt of the objection against the
indictment, i.e. after the expiration of the deadline for submission of an objection against the
indictment. At the hearing, the suspect may give a statement and plea guilty with regard to all
or certain criminal acts of the indictment. If these situations happen (the suspect who has a
defense counsel, gives a statement and pleads guilty with respect to all or certain criminal acts
of the indictment, or if he / she pleads guilty at the hearing), then the Judge or the Chamber
shall check two things: first - whether the guilty plea has been given voluntarily, consciously
and with full understanding of the consequences, including the consequences related to any
legal or property claim and the costs of criminal procedure, and second - whether there is
sufficient evidence to prove the suspect’s guilt. The statement of guilt admission, i.e. the guilty
plea shall be entered into the minutes."

Same as before, the Judge or the Chamber for indictment review may rule in a positive or
negative manner, i.e. they may:

- Accept the guilty plea - upon a motion by the suspect and his / her defense counsel or
by the Public Prosecutor, a postponement of the hearing may be asked in order to conduct
a bargaining procedure and to file DPA in accordance to LCP’s Articles 483 to 490. In such
event, they shall postpone the hearing for a period of 15 days and shall set a date for the next
hearing, and

- Not accept the guilty plea - such decision shall be noted in the minutes. The present
parties shall be informed accordingly and the indictment review hearing shall continue. The
guilty plea, i.e. the minutes that contain guilty plea, which were not accepted, may not be used
as evidence in the further criminal procedure. They shall make sure that the motion, i.e. the
minutes are placed in a separate file and kept apart from the case file.

At the hearing, the Public Prosecutor and the suspect and his / her defense counsel may
file a motion for bargaining agreement, with elements provided in LCP’s Article 485. After-
wards, the Judge or the Chamber shall review the proposed DPA and may accept it (shall
adopt a decision pursuant to LCP’s Article 490), and may not accept it (shall adopt a decision
for non-acceptance) and shall decide upon the indictment.**

12 The guilty plea is not a precondition to start a plea bargaining procedure during the investigation
procedure, which is not the case with plea bargaining in the stage of review of the indictment when the
confession is a necessary precondition to start a plea bargaining procedure. For more, see: G. Buzarovska
/ D.Re / M. G. Karnavas: Plea bargaining - a guidebook for practitioners, Skopje, 2010

13 Same as before, DPA that was not accepted may not be used as evidence in the further criminal
procedure; the minutes with the guilty plea and the proposed DPA will be placed in a separate file and
kept apart from the case file.
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THE CASE “PUTSCH”

Based on the media information, in the case publicly known as “Putsch’, six persons were
suspected for committing criminal acts Unauthorized Wiretapping and Audio Recording,
Espionage and Violence Against Representatives of Highest State Authorities. Beside Z.K.,
among the suspects were Z.V. - former head of the secret police during the governance of the
political party Social Democratic Union of Macedonia (SDSM), S.V. - Z.V’s wife, Gj.L. - offi-
cial of Ministry of Internal Affairs (MOI), B.P. - local official from Strumica and Z.Z. - oppo-
sition leader (leader of SDSM).!*

The same day (31 January 2015), when the Macedonian MOI filed a criminal report
against four of the above mention persons (Z.V., S.V. B.P. and Z.Z),"” the Public Prosecutor
of the Basic Public Prosecutor’s Office for Prosecution of Organized Crime and Corruption
issued an order for conducting an investigative procedure against them.'® Eight days later, the
charges were expanded to two more persons (Z.K. and Gj.L.)."”

On 25 February 2015 the Basic Court Skopje 1 Skopje, as Criminal Court of First Instance,
informed the public that after the Public Prosecutor of the Basic Public Prosecutor’s Office
for Prosecution of Organized Crime and Corruption delivered DPA to the Court, the Judge
of Pre-trial Procedure with a Judgement verified the agreement, according to which Z.K. was
sentenced to three years imprisonment as a single sentence for two criminal acts. In line with
LCP’s Article 490, the Judge adopted and published the Judgement IV KOK.PP. No. 131/15,"*
based on the Draft Plea Agreement KO 25/15 concluded between the Public Prosecutor and
the accused Z.K. and his defense counsel."” The Judgement was adopted on 25 February 2015,
i.e. on the same day when:

- DPA was concluded and delivered by the Public Prosecutor to the Court,
- DPA was received by the Court,

- Hearing on DPA’s assessment was held in the presence of the Public Prosecutor, Z.K.
and his defense counsel.

Z.K. was convicted for committing Unauthorized Wiretapping and Audio Recording un-
der Article 151 Paragraph 4 in connection with Paragraph 1 in connection with Article 45 of
CC (first criminal act), and Espionage under Article 316 Paragraph 4 in connection with Ar-
ticle 24 of CC (second criminal act).?” Therefore, he was sentenced to one year imprisonment

14 More about the case “Putsch’, see:

- http://www.akademik.mk/osudeniot-vo-puch-zvonko-kostovski-treba-da-se-vrati-na-
doizdrzhuvane-na-kaznata-zatvor/,

- http://makfax.com.mk/crna-hronika/vraboten-vo-mvr-obvinet-vo-puc-dobi-trigodisna-
zatvorska-kazna/,

- http://www.alfa.mk/News.aspx?ID=90084# WJITFPkrLIU,

- http://wwwlibertas.mk/so-target-obvinetite-vo-puch-ke-stanat-svedotsi-a-svedotsite-obvineti/, etc.
15 See: http://vesti.mk/read/news/4473639/1685451/mvr-so-krivichna-prijava-protiv-zaev-za-
nasilstvo-kon-pretstavnici-na-najvisokite-drzhavni-organi/.
16 See: http://jorm.gov.mk/?p=1139.
17 See: http://plusinfo.mk/vest/14250/video-mvr-vraboten-i-poraneshen-vraboten-vo-policijata-se-
privedeni-vo-puc; http://plusinfo.mk/vest/14292/30-dena-pritvor-za-dvajcata-vcera-uapseni-vo-puc.
18 The Judgement IV KOK.PP. No. 131/15 was provided by the Basic Court Skopje 1 Skopje, as a holder
of information, upon a Request based under the Law on Free Access to Public Information.
19 Based on the Judgement, Z.K. has the following characteristics: Macedonian citizen; married; father of
a minor; graduated on Electro-Technical Faculty; MOT’s employee; average wealthy; not been convicted.
20 More about the mentioned CC’s provisions see: Crime in continuation (Article 45) and Accessory
(Article 24).
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for the first act, and two years and six months imprisonment for the second act, or a single
sentence of three years imprisonment.*!

According to the Judgement IV KOK.PP. No. 131/15, in a period of unspecified date in
2010 onwards using the same relations and similar occasions, Z.K. while performing his duty
as a MOT’s official, repeatedly used and overstepped his official authorities, so contrary to the
Law on Monitoring Communications (LMC) and the LCP, used special devices for tapping
and audio recording of the technical capacities of the means to monitor communications
within MOI. Acting as a part of a structured group and intentionally encouraged by the ac-
cused Z.V. and Gj.L. he used the means to monitor to which he had access and knowledge
to use them, and without authorization listened and audio recorded the communications -
conversations and statements that were not meant for him. On request of Z.V. and Gj.L., Z.K.
entered phone numbers in the MOI's means to monitor communications of several persons
whose exact number had not been determined (public officials, public figures and other per-
sons, among which were N.G., G.J., M.J,, RM,, S.M., A M, B.C, N.S,, R.Sh., VM., A M., and
others as damaged parties). Through these monitored communications as well as communi-
cations which were monitored by MOI under LMC and LCP, technical records with no autho-
rization were obtained with an opportunity the contents of the monitored communications to
be reproduced and placed on portable data carriers.

All of this was performed by Z.K. on the request of Z.V. and transmitted by Gj.L. Namely;
Z.K. gave the obtained contents of the monitored communications to Gj.L. who transmitted
them to Z.V., with an intention to announce and hand them over to a foreign country, or-
ganization and person that serves them. Gj.L. and Z.K. for a financial compensation, made
available means to Z.V. to commiit the crime, and by doing so, with intent helped Z.V. in the
commitment of the act Espionage (CC’s Article 316).

After the DPA’s evaluation, the Judge determined that it contained elements prescribed in
LCP’s Article 485 and everything necessary to be ruled. The Court during the hearing held
on 25 February 2015, examined Z.K. and his defense counsel, and established that DPA was
submitted voluntarily, and that Z.K. was aware of the legal consequences of DPA’s acceptance.
Afterwards, the Judge advised the Public Prosecutor, Z.K. and his defense counsel, that they
must not put forward a motion for establishing a criminal sanction other than the criminal
sanction contained in DPA because it would be considered that they have withdrawn from
DPA; that they are entitled to withdraw from DPA before the judgment is made, and that their
acceptance of DPA is considered as waiving the right of appeal against the judgement reached
on its basis.

Further, the Court examined the submitted evidence, concluded that they justified the
proposed criminal sanction to be imposed (by type and level), decided to accept DPA and
finally - reached the Judgement IV KOK.PP. No. 131/15 by which it found the accused Z.K.
guilty for the above mention criminal acts.

However, the situation become complicated when the President of the Republic of Mace-
donia on 12 April 2016 adopted several decisions to parole,” and two of them referred to the
case “Putsch”:

- Decision to pardon a convicted person No. 08-550/1, that fully releases the convicted
person Zvonko Kostovski from Skopje from further serving prison sentence, and

21 The time spent in detention was calculated in the sentence (determined by the Decision IV KOK PP
No. 81/15 of 08 February 2013 for 30 days period, 08 February 2015 - 08.10 am to 10 March 2015 - 08.10
am). Also, Z.K. according to LCP’s Article 105 was obliged to pay the costs of procedure in the amount
of MKD 8,640.00.

22 The President’s decisions to pardon were published in “Official Gazette of the Republic of Macedonia”
No. 72/2016.
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- Decision to pardon - release from prosecution without conducting a procedure No.
08-538/1, to 1. Zoran Verushevski from Skopje, 2. Gjorgji Lazarevski from Skopje, 3. Sonja
Verushevska from Skopje, 4. Zoran Zaev from Strumica, and 5. Branko Palifrov from Strumica.

The next day, the Basic Court Skopje 1 Skopje informed the public that the Cabinet of the
Macedonian President delivered to the Court the Decision to pardon a convicted person, with
a note that the Judge for Execution of Sanctions immediately forwarded this Decision to the
Prison institution in order the convicted Z.K. to be fully released from serving his sentence.®
Regarding the other five persons, on 1 May 2015 the Public Prosecutor of the Basic Public
Prosecutor’s Office for Prosecution of Organized Crime and Corruption filed an indictment
against them.?* But, on 7 June 2016 the Macedonian President annulled several decisions to
pardon, and among them was the Decision No. 08-865/1 to annul the Decision to pardon No.
08-550/1 dated 12 April 2016 for Zvonko Kostovski from Skopje.”” So, once again the Court
published a press release that the Judge for Execution of Sanctions, acting in accordance to
the President’s Decision to annul the Decision to pardon Z.K., convicted by a final court
judgment, on 10 June 2016 delivered to him an Act under which he should return to prison in
order to further serve his three-year prison sentence.*

Bearing in mind the current political crisis in Macedonia, and without analysing the work
of the Public Prosecutor’s Office for Prosecuting Criminal Acts Related to and Arising from
the Content of the Illegally Intercepted Communications (publicly known as “SJO”), once
again it should be noted that the case “Putsch” was firstly initiated by the Basic Public Pros-
ecutor’s Office for Prosecution of Organized Crime and Corruption Skopje. However, when
SJO was established,” it overtook the jurisdiction of this case as a NSK-KO No. 16/15. At the
end of 2015,% SJO established jurisdiction over the case KO.No. 25/15 of the Public Prosecu-
tor’s Office for Prosecution of Organized Crime and Corruption Skopje which indicted five
persons.”” However, on 18 January 2017 SJO informed the public that it had submitted a writ-
ten document to the Basic Court Skopje 1 Skopje with whom it withdrew the indictment since
the factual situation presented in the indictment was inconsistent with the evidence that SJO
possesses and with the findings of investigative procedure about the cases “Target” and “Tvr-
dina”* In essence, by submitting a written document under the LCP’s Article 352 to the Basic

23 See: http://www.libertas.mk/osudeniot-vo-puch-ekspresno-izleguva-od-zatvor-po-amnestijata-na-
ivanov/.

24 See: http://jorm.gov.mk/?p=1620.

25 The President’s decisions to annul the decisions to pardon were published in “Official Gazette of the
Republic of Macedonia” No. 108/2016.

26 See: http://telma.com.mk/vesti/zvonko-kostovski-edinstveniot-osuden-za-puch-mora-da-se-vrati-
vo-zatvor/. The weekly newspaper Fokus (No. 1122 of 7 April 2017) states that ZK has applied for
postponement of the sentence because he was the only person who cares about the health condition of
his father. But, the Judge rejected the request as inadmissible and ordered after the decision becomes
final, within eight days Z.K. to start serving the sentence, or otherwise a warrant for his arrest shall be
issued. This decision was also appealed by Z.K.

27 See: Law on the Public Prosecutor’s Office for Prosecuting Criminal Offences Related to and Arising
from the Content of the Illegally Intercepted Communications (“Official Gazette of the Republic of
Macedonia” No. 159/2015).

28 SJO on 14 December 2015 informed the public that it had established jurisdiction over 34 cases,
among which was “Putsch” (http://www.jonsk.mk/2015/12/14/14-12-2015/), and on 21 December 2015
once again informed that it had asked the main hearing to be postponed since it needed to be fully
familiar with the contents of the evidence that were submitted to the Court, and which were not included
in the prosecutors’ case file that was submitted to SJO (http://www.jonsk.mk/2015/12/21/21-12-2015/).
29 After decisions to pardon were annulled and in order the procedure to continue, SJO to the Appellate
Court Skopje submitted a written proposal to abolish the decision of the Basic Court Skopje 1 Skopje
for the case “Putsch’, which had stopped the process under the decisions to pardon. See: http://www.
akademik.mk/osudeniot-vo-puch-zvonko-kostovski-treba-da-se-vrati-na-doizdrzhuvane-na-kaznata-
zatvor/.

30 See: http://www.jonsk.mk/2017/01/18/.
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Court Skopje 1 Skopje, prior to the commencement of the main hearing,*' SJO withdrew the
indictment stating “The facts of the case outlined in the indictment do not corresponds to the
evidence obtained in our preliminary investigations pertaining to the illegal interception of
communications which try to uncover who, how and in what manner conducted the illegal
wiretapping in the Republic of Macedonia. The purpose of our decision is collecting addition-
al evidence that will fully clarify the facts and will enable rendering of a correct and lawful
prosecutorial decisions.... we cannot pursue an indictment which is contrary to the evidence
at our disposal and the investigations opened by us... we do not prejudge whether someone
is innocent or guilty by withdrawing the indictment in the case “Putsch’, but believe that the
full and accurate determination of the facts requires further evidence, which cannot be ob-
tained in the main hearing stage” From such SJO decision, five documents were submitted for
withdrawal of indictment,** which were subject of a complaint filed by MOI to the Council of
Public Prosecutors arguing that the withdrawal of the indictment was unlawful.

In addition, concerning the Judgement IV KOK.PP. No. 131/15, SJO on 4 October 2016
by post send a Motion for protection of legality to the Supreme Court. The Supreme Court
received the Motion two days later, and asked SJO to submit the case records.** However, the
Supreme Court still have not decided on the Motion, since the Basic Court Skopje 1 Skopje
to the SJO did not give the Minutes of the agreement regarding the convicted Z.K. (SJO asked
for the Minutes in September 2016).” According to the media, there were illogicality and,
likely, a violation of the law, because Z.K. bargained with the Public Prosecutor and admitted
guilt for assisting in perpetration of the above mentioned criminal acts, however there was no
“main” accused and convicted person for the crimes when Z.K. plead guilty. So, there was an
accessory, but no convicted perpetrator.®

Therefore, several questions arise from the case “Putsch’, and especially from the Judge-
ment concerning Z.K.:

- To whom Z.K. gave assistance in committing the criminal acts for which he was
sentenced to three years of imprisonment?

- Who was the “main” perpetrator of the criminal acts if Z.K. was accessory?

- Why the Judgment does not contain data about the foreign country, organization and
person that serves them, for which benefit Z.K. spied? The Judgement only uses the legal
formulation of the criminal act Espionage.

- Since SJO withdrew the indictment concerning five accused persons, what shall happen
to the Judgement that convicted Z.K.? Namely, the Judgement verified the DPA based on Z.K.
guilty plea.

31 The mentioned LCP’s Article 352 states that if the plaintiff withdraws the indictment before the
commencement of the main hearing, the Presiding Judge of the Trial Chamber shall discontinue the
criminal procedure with a decision and shall deliver the decision to the parties and damaged party,
and also shall inform any persons who have been summoned to the main hearing thereof, if the main
hearing has already been scheduled.

32 More about the case “Putsch’, see: Public Prosecutor’s Office for Prosecuting Criminal Offences
Related to and Arising from the Content of the Illegally Intercepted Communications: Report on the
activities of the Public Prosecutor’s Office for Prosecuting Criminal Offences Related to and Arising from
the Content of the Illegally Intercepted Communication for a period of six months (for the period from
15.09.2016 to 15.03.2017), Skopje, 2017, pages 16-17.

33 See: http://telma.com.mk/vesti/sjo-kje-go-informira-sovetot-na-javni-obviniteli-zoshto-se-otkazha-
od-puch/.

34 See: http://www.vsrm.mk/wps/portal/vsrm/sud/vesti/.

35  See:  http://sdk.mk/index.php/makedonija/vrhovniot-sud-ne-rasprava-za-barane-na-sjo-oti-
krivichniot-sud-ne-dava-zapisnik-od-puch/.

36 See:  http://sdk.mk/index.php/makedonija/vrhovniot-sud-ne-rasprava-za-barane-na-sjo-oti-
krivichniot-sud-ne-dava-zapisnik-od-puch/.
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- Why did Z.K. plead guilty as an accessory? The weekly newspaper Fokus founds out that
Z.K. feared of liquidation, and that is why he decided to sacrifice three years of his life, and to
have peace when comes out.”

- What shall happen with the Motion for protection of legality since LCP’s Article 457
prescribes that only the Public Prosecutor of Republic of Macedonia may file such motion to
the Supreme Court? On one hand, in the Law that establishes SJO there is no strict provision
that it has an authority to file such motion, and on other hand, there is a provision stating that
the Public Prosecutor that governs SJO is empowered to take action and to advocate in cases
before the basic courts, appellate courts and the Supreme Court (Article 5 Paragraph 3).

- Under which provision MOI filed a complaint to the Council of Public Prosecutors
arguing that the SJO’s withdrawal of the indictment was unlawful?

- Can the damaged parties file a complaint against SJO’s withdrawal of the indictment?

CONCLUSION

Insisting the criminal procedure to be efficient and economical led to a series of stud-
ies and analyses of the economic viability and advantages that characterize the bargaining
as a market mechanism to improve the quality of the criminal prosecution by reducing the
costs of the criminal procedure.® There are many reasons in favour of accepting the plea
agreement: simplified procedure in cases where evidence for the committed crime is clear
and unambiguously corroborate the reasonable suspicion that the suspect has committed the
criminal acts for which he / she is charged; expected final outcome of the procedure which
reduces the suspect’s unpleasant situation of uncertainty about the criminal sanction that
shall follow after the end of criminal procedure; the realization of criminal justice is enabled
as quickly as possible, etc.*

It can be noted that the plea agreement procedure offers opportunities to accelerate the
criminal procedure, but on the other hand its implementation should be subject to strict con-
trol. For what kind of fast justice can we speak, when the procedure for the case “Putsch” is
being “dragged on”? Maybe the acceleration refers to the beginning when on the same day
the agreement was signed and submitted to the Court, the Court scheduled and held a hear-
ing, and afterwards ruled on the agreement. But, the same cannot say about the procedure
concerning the Motion for protection of legality. And finally, the bargaining’s illogicality is
emphasized in this case - the accessory is convicted, but there is no “main” perpetrator of the
criminal acts.
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Abstract: Freedom deprivation punishment in modern Serbia does not have the
tradition it has had in most European countries. During the first half of the nineteenth
century different forms of corporal punishment and death penalty prevailed in its
penal system, while freedom deprivation punishment served to ensure effectuation
of criminal sanction or debt payment. With penetration of the idea of humanization
of punishment in Serbia, freedom deprivation punishment gradually found its place
in the penal system. This process began with court verdicts that replaced crude
corporal punishment with imprisonment, continued with normative exclusion
of certain categories of persons from corporal punishment and subjecting them to
imprisonment and it was completed by including the freedom deprivation punishment
in the Criminal Code of 1860. Freedom deprivation punishment - as prescribed in the
Criminal Code - had three forms - “robija”, “zatolenje” and “zatvor” and became the
dominant penal sanction in Serbia in the second half of the nineteenth century due to
a large number of offences for which it was prescribed and court practice to impose it
whenever it was envisaged as an alternative sanction. It was a great innovation in the
penal system which implied existence of prison accommodation capacities adequate
to the new punishment purpose. Relevant state factors tried to harmonize realisation
of this penalty with the proclaimed penal principles, but their attempts had limited
scope primarily due to the lack of financial means. Despite numerous theoretical
works and specific proposals by the commissions established on several occasions by
the Ministry of Justice Serbia entered in a Yugoslav state with an unreformed penal
system, namely, without unique regulation on the system of realisation of freedom
deprivation punishment.

Keywords: freedom deprivation penalty, imprisonment, detention, jail, penal
institution.

INTRODUCTION

Criminal law in Serbia of the first half of the nineteenth century was incomplete and un-
systematic. Until the adoption of the Criminal Code in 1860, criminal regulations were scat-

1 This paper is the result of the research on the following project: “Crime in Serbia and instruments of
state response’, which is carried out by the Academy of Criminalistic and Police Studies in Belgrade
(2015-2019).
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tered in various prescripts.” Different forms of closure are mentioned under different names
in ten regulations that formed the basis of contemporary criminal law.

During the period of the Serbian uprising there was the so-called “haps”, which was main-
tained in the courthouses or in separate dungeons which were being built at that time.? Since it
was in a function of the execution of punishment with beating, freedom deprivation penalties
in general were short-term measures.* During the first government of Milos Obrenovic, free-
dom deprivation penalty had a form of “haps” or imprisonment in heavy shackles.’ Instances
of sentencing to “haps” and imprisonment were not numerous because of the prevalence of
corporal punishment® and serving the sentence in improvised prisons,” usually basements or
shanties constructed along the buildings of the police and the courts. At that time, treatment
of a person sentenced to freedom deprivation was essentially determined by the attitude that
the state should not spend funds on supporting the prisoners whose work was used to gener-
ate income® and recognized the need for separation of male and female prisoners.’ Separation
of prisoners prescribed in 1838 stipulated that hard core criminals, such as murderers and
violent robbers, should be in one class and that those who were sentenced to more lenient
corporal penalties for minor offences should be in another class.'

Transformation of Serbia in the legal state undertaken during the constitutionalists rule
implied also the penal reform. Although the general provisions of criminal law were com-
prehensively regulated," the number of criminalization increased and regulations were tech-
nically improved, the criminal justice system had not been completely shaped. The absence

2 In addition to Milos’s commands, commandments, instructions and constitutional laws, regulations,
decisions, orders and instructions, sources of criminal law were also the existing mores and the “voice
of conscience and common sense”. [Iparan Huxomuh, Kpusuunu saxonux Kuexcesune Cpouje, Tpaguna
1991, 37.

3 3opan Mupkosuh, Kapahophes saxonux (kpusuuro, nopooudHo u OpiasHO NPAso ycmaHuuke
Cpbuje), Beorpap 2008; Toma YKusanosuh, 3axorcku uszsopu kpusuuroez npasa Cpbuje u ucmopujcku
DAa360j re208 U teHoe kpusuuHoe npasocyha 00 1804. 0o 1865 (= 3axoncku ussopu), ITocebHa n3narma
CAHY, kwura CDVIII, Opnemere ApymTBeHNX HayKa, Kibura 59, Vispopu cprckor npasa I, beorpan
1967.; Bemu6op b. Casuh, Kapabopbe, Toxymentn I (1804-1809), Topwsu Munanosary 1988, 432 (zox.
6p. 252).

4 3opan Mupxkosuh, Kasna nuwera cnobode y Cpouju 1804-1860. eodune, 360pHuk paposa IIpaBHor
dakynrera y Hosom Cany, 1/2013, crp. 155-170.

5 Since the Duke Petar Cuki¢ in 1820. acquired 10 pieces of fetters from Zemun, shackles were used in
Serbia. Bykamnu n Huxona Ilerposuhun, Ipaha 3a ucmopujy Kpamesune Cpéuje, 1, beorpan 1882, 247.
6 In Belgrade pashaluk 1826 there was no more than 15 “arestant”. Joakum Byjuh, ITymewecmeuje no
Cepbuju, Bynum 1828, 373. In the largest prison in Kragujevac in 1833, there were 11 convicts in the
long imprisonment. Muta ITerposuh, Qunarcuje u ycmarose o6Hosmwene Cpouje, I, Beorpay 1897, 612.
7 Prisons were “towers fall and brothels”. Bmagumup Josanosuh, 3ameopu y Cpbuju, y: ,IlpuBaThu
xuBoT koj Cpba y 19. Beky, beorpax 2006, 685.

8 Enukr 3a yraHoBe MarucTpata of 1. janyapa 1828. u Jly>)kHOCTM u/laHOBa HAaXMjCKUX CyHoBa of 8.
jyna 1833., Toma JXusanosuh, 3axoncku useopu, 67, 84. The costs of sustemamce for poor prisoners,
who received only bread and water, were covered from charity, then from prisoner incomes, and since
1846 from the state budget. VBan Jaukosuh, JKercko ancenuuxo padunuwme y Ioxapesyy 1848-1852,
Topuinmak 3a HpyWTBeHY UcTOpujy 3, 2013, 12-13. Ypenba o gaBamy alceHuKa Ha paj of 8. ampuia
1842., 360pHux 3axona u ypedaba 3a Knexcesuny Cpoujy (=360prux), 11, 180.

9 In 1828, it was stipulated that women accused of murder must be detained in jails until sentencing,
while others had to be detained in the houses of local officials or priests. Toma )KuBanosuh, 3akoncxu
ussopu, ctp. 69. In 1836, it was resolved that jails for women should be built in all the districts near
the court, as “brothel-like” pits secured the timbers. ITupkymnap Yipasurentora cosjera of 19. Mmapra
1836, 360prux, XXX, 107. A decree of 1840 ordered the courts strictly to take care that “inmates do not
commit adultery”. Hophe ITerposuh, Peunux 3akona, ypedou u ypedberu nponuca u np. u np. u30auu y
Krvancecmay Cpbuje 00 1827 do 1854 (= Peunux), Beorpap 1856.

10 Opnnyka og 15. maja 1838., Toma JKuBanosuh, 3axoxcku ussopu, crp. 117.

11 Cranko Iuxnep, OcHosre upme y passojy kpusuuroe npasa Cpouje 00 1815. do kooupuxayuje u3
1860. 200une, Anamu ITpaBHor ¢akynreta y beorpagy, 6p. 1-2, 1974, 150-151.
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of basic criminal law limited the scope of the criminal provisions, scattered in numerous
regulations which constituted a framework of criminal law in Serbia.'? The arrangements for
justices of the peace from 1839 envisaged that each municipality must have a “cottage-like jail,
conveniently built” close to the court.” Regulation on district courts from 1840', whose pro-
visions over the next twenty years were the cornerstone of criminal justice and the judiciary in
Serbia, predicted conscript labour, incarceration, and prison as forms of freedom deprivation
penalty, but the minimum and maximum penalties were not specified. The practice of using
convicts’ work continued, but the important step forward was the prohibition to use a defen-
dants work before the verdict becomes executive.'

Jurisprudence that significantly influenced the reduction of cruel penalties prescribed in
the Regulation for punishing thieves and robbers from 1845' and Criminal law for burglary
and theft from 1847 expanded the scope of freedom deprivation penalty.'” When there were
mitigating circumstances, the courts imposed a freedom deprivation penalty instead of the
death penalty and punishment of running the gauntlet, considering that in spite of the exist-
ing criminal laws they can judge according to their “conscience and common sense.”'® Police
Regulation from 1850 allowed replacement of penalties for the police offenses, so the corporal
punishment for perpetrators of ill health and poor perpetrators were replaced by imprison-
ment.” Law on replacing corporal punishment in 1853 created the legal basis for a wider ap-
plication of freedom deprivation penalties.”® The courts were authorized to impose a penalty
of imprisonment on those offenders who would not be able to withstand the punishment of
running the gauntlet, while the death penalty was frequently replaced by the freedom depri-
vation punishment in the amnesty process.*

Due to an increased number of prisoners, jails were built “from strong thick timbers”,
mainly with three rooms, of which one was for women, in most districts of Serbia in the
mid-nineteenth century. The penetration of European ideas about more humane treatment of

12 3akon 6ojeru u3s 1839., Yempojenuje cyoosa oxpysxcru us 1840., 3akon o 6ynmosHuwmey us 1843.,
Ypeoba o kasmerwy kpadmusaua u nonosa us 1845., Kasnumennu 3axou 3a noape u kpahe us 1847.,
Ypedba o mome kaxo he nonuyajHe 61acmu ¢ NOTUYATHUM NPECYNHUKUMA NOCIynamu U Kaxo he ux
oHe kaznumu u Kasnumenuu 3axonux 3a nonuyajne npecmynke us 1850., Ypedba o nocmynatey cydosa
npu kpusuurom cyhery us 1852. u 3axon o 3ameru mesnecHe kazxe u3 1853.

13 IlpuBpeMeHO yCTpOjeHuMje U KPyT [iejaTeTHOCTM NPUMUPUTENHUX CyhoBa of 17. jyma
1839., 360pHux, 1, 236.

14 360pHux, 1, 182.

15 3axoH 3a HeynoTpeb/baBambe OKPUB/bEHIKA Ha paji IIpe M3BPLINTENHE Ipecye of 16. Maja
1845., 360pHux, 111, 57.

16 Ypenba o ka3Hemwy Kpajb1Balia 11 T01IoBa off 22. Maja 1845., 36oprux, 111, 48.

17 KasHurenHu 3akoH 3a moape u kpabe ox 26. Maja 1847., 360pnux, IV, 28.

18 An order to determine the proportion of punishment and guilt until law regulation according to the
“common sense, natural understanding of justice and conscience” from the Regulation of district courts
from January 26™ 1844 and the Decision which lays down the rules for trial and accountability of judges
from February 22" 1844 were legally abolished in regulations from 1845 and 1847, but in spite of that
fact the courts practiced it.

19 Ypenba o Tome Kako he monuiajHe BIacTy ¢ HOMMIAJHIM IPECTYITHULMMA IOCTYIATH 1 KaKo he nx
OHe Ka3HUTH Of 18. Maja 1850., 360pHuxk, V, 205-206.

20 3aKoH 0 3aMeHU TejlecHe KasHe of 31. janyapa 1853., 360pHux, VII, 28-33. The Decision of May 6™
1859 abolished all forms of flogging punishment and replaced them detention or imprisonment. In
addition to the reasons mentioned in the introduction of the decision - that the flogging is against the
spirit of the time, that it “degrades the feeling of humanity” and that it causes “loathing in people” - an
important reason for its abolition was the frequent inability to find people required to carry out these
penalties. 360prux, XII, 40.

21 Mirkovic quotes the number of convicts whose sentence to death was commuted to a sentence of
imprisonment: 35 persons in 1853, 55 persons in 1854, 63 persons in 1855, 48 persons in 1856, 61
persons in 1857, 64 persons in 1858 and 68 persons in 1859. 3opan Mupkosuh, Kazna nuuietva cno6ode
y Cpbuju 1804-1860. 200ure, 161-162.
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prisoners in Serbia faced the so-called constitutionalists with a need to structure penal insti-
tutions on modern penal principles. An attempt to resolve the issue in principle was made by
prescribing the Structure of Experimental Economy in Topcider Penitentiary 1851%%, which
was to serve a new punishment purpose - compulsory re-education of convicts and remission
through work, instead of former sheer intimidation and neutralization of public danger. The
tendency of the suppression of the death penalty and corporal punishment by the freedom
deprivation penalty, which continued in the sixth decade of the nineteenth century, required
broader approach to the issue of prison planning and execution of freedom deprivation pun-
ishment. Since there were no other penal institutions except Topcider, those sentenced to
freedom deprivation penalty were kept where the country needed free labour, which prevent-
ed uniform treatment of convicts based on a particular system.

Relevant state factors were aware of the need to structure penal institutions in Serbia in
accordance with modern penal ideas and practical experiences of developed countries. In the
first theoretical work on the penal institutions in Serbia, published in 1858, Stojan Veljkovic
recommended “the system of isolation” as a base for the prison treatment, complemented by
“a limited system of joint work” and the classification of prisoners in the prison.” That same
year he made the first project of the law on execution of prison sentence, which failed
because the Soviet did not accept it.**

FREEDOM DEPRIVATION PUNISHMENT
AFTER PASSING THE CRIMINAL CODE IN 1860

Passing the Criminal Code in 1860 created the basis for prescribing regulations on ef-
fectuation of freedom deprivation punishments. Forms of freedom deprivation punishment
prescribed in the Criminal Code were conscript labour, incarceration, and imprisonment.
The conscript labour was the most severe form of freedom deprivation penalty, because in
addition to the closure, it meant forced labour and wearing shackles. The incarceration was
freedom deprivation punishment limited in time (from two to 20 years) without any addi-
tional load. The imprisonment was imposed for minor offenses for a period of 35 days to five
years with compulsory labour. According to offenses division into three types, the Criminal
Code stipulated that punishments for crimes were conscript labour and incarceration, for
misdemeanours imprisonment longer than one month and a fine upward of 300 dinars and
for infringement up to one month of imprisonment and a fine up to 300 dinars. The stipulated
replacement of corporal punishment with imprisonment was directed towards the humaniza-
tion of punishment.

At that time, freedom deprivation punishments were served on the premises of the police
authorities, district courts, county jails and penitentiaries, of which there were only two in
Serbia - one in Topéider and another in Cuprija. The criminals sentenced to hard labour and
incarceration dwelled in facilities previously built for other purposes (for example Belgrade
Fortress and Gurgusovac Tower). The hard labour sentence was served in casemates where
prisoners were separated only by gender at first, and later by age as well. Inmates sentenced to
hard labour got food and clothing from the state and were employed in public works outside

22 Legislative decision of 29 November 1851 authorized the Ministry of Interior to issue a temporary
Structure of the economy in Topcider. 36opHuxk, VI, 65. Based on that, the Structure of Experimental
Economy in Top¢ider was issued on December 20™ 1851. 360pruk, XXX, 317-328.

23 Crojan Bemkosuh, O ancanama, [nacHux JlpymTBa cpricke cnoBecHOCTH, cBecka X, beorpan 1858,
278-295.

24 Tuxomup Bacuwmwesuh, Bophe [. Llenuh - Pazeoj kpusuuronpaste mucnu y Cpouju XIX eéexa, CAHY,
Onememe [pyIITBEHNX HayKa, VI3Bopy cprickor mpasa VII, beorpax 1987, 232.
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the casemates or handcrafts for the state.® The incarcerated convicts initially served their
sentence in special jails or private penitentiary departments, and then in penitentiaries. They
wore their own clothes and ate at their own expense and had the work obligation only in case
state fed them because of poverty. Prisoners served their sentence in court and police prisons
if the penalty was imposed for infringement and in penitentiaries if they were punished for
misdemeanours. Those convicted of infringements wore their own clothes, ate at their own
expense and were not obliged to work, while the perpetrators of misdemeanours wore pris-
oner clothing and ate prisoners’ food.” Priests and officials were exempt from compulsory
labour due to their position and weak and sick prisoners due to their health status.

Since it was not stipulated in which penitentiary the inmates from certain places would
serve their sentence, courts decided on sending convicts to a particular penal institution.
As far as there were no firm rules for serving a sentence, there was no further classification
of convicts in a penitentiary except separation by gender - all convicts served their time to-
gether: adults and minors, those convicted of minor offenses and hardest criminals, the ones
convicted for the first time and multiple recidivists, mentally healthy and ill.* It was a rather
primitive “system” of common prison, where the existing rules on serving the sentence of
freedom deprivation was in practice interpreted by the warden of the institution at his own
discretion.

Aspirations of Prince Mihailo toward enlightenment brought some progress in the penal
system as well. The issue of judicial treatment of detainees was resolved in 1865, and the
Assembly held in 1867 proposed the reform of penitentiaries in the sense that they “could
serve as schools for correcting the prisoner”” From the reports of the Ministry of Justice from
1864 to 1867 it is obvious that convicts sentenced to hard labour and incarceration served
their punishments in the Top¢ider penitentiary and Kragujevac Foundry, while the women
and juvenile prisoners served their penalties in Cuprija until 1866, when they were moved to
Pozarevac.’! The women convicts were placed in the same house with men convicts,*? which
caused many difficulties to the administration of a penitentiary institution. Their transfer to
the state stables next to the penitentiary in 1870 was a forced solution,* and the problem was

25 According to the Decision of May 20 1861 the guard was authorized to kill the convict “if he attacked
him or he wanted to kill him, and there was no other way he could overcome him”. 360pnux, XIV, 92.
26 [Ipasuna o uzdasarwy xpare ocyhenum, Koju KasHy u3opiaasajy y oKpyIcHUM mMecmuma u 3a oHe, Koju
ce wamy y ancamcko sasederve, 00k ce KOO HA4eTHUWIMBA HAA3e, KAO U 34 BpeMe NYMo6arsa HUHo2 00
ancarckoe 3aéederba U NPonuc o no0eo3y ocyheruxa og 23. bebpyapa 1861., 36opruxk, X1V, 13.

27 Since the Metropolitan Petar opposed to accommodation of mentally disordered offenders in
Studenica monastery, the problem was solved only just on March 3™ 1861, when the Institute for
mentally disturbed was established. 3opan Mupxosuh, Bojucnas Cranumuposuh, Ocrusarve JJoma 3a
¢’ yma cumasuse, Teme, 6p. 3, jyn — centembap 2012., 1339-1354.

28 IIpasuna o mome, xaxo he ce 060pxasamu npumeopenu K00 cy0o8a OKPy#Hu 3a 6peme KPUsUuHo2
ucneheroa u cyherva op 29. HoBeM6pa 1865. The court detainees were given “about one kilo of bread and
water per day”; if they did not have their clothes, the court supplied them with clothes made of rough
fabric and with one blanket to cover if the weather was cold. Cpncke Hosute, 6p. 5 of 15. janyapa 1866.
29 Ilpensor jaropuHCKor mpote JoBaHa JoBaHoBuha. IIpomoxonu pedosqe Hapoowe Cxynuumure
opacare o Muomwy-one 1867. y Kpaeyjesuy, beorpap 1867, 13.

30 VsBeruTaj MMHNCTpa TIpaBfe of 25. cenreM6bpa 1867. 0 pajy 1 cTamy NpaBOCy[He CTPyKe IOJHET
HapoznHoj CKyMIITHHM IO 3aIIOBECTHU KHe3a Off BpeMeHa BeITNKO-TOCIIOjUHCKe CKYIIITIHE, 360pHUK,
XX, npuor.

31 3aBeferbe 3aTBOpeHNUKa Ja ce mpeMecTu u3 hympuje y IlokapeBam,a y Rynpuju fa usapxasajy
KasHy JKeHCKe U MaJIO/beTHUIIM Ma Ha KakKBy KasHy ocybenu 6mmm op 21. centembpa 1865., 360pHux,
XVIIIL, 162. The penitentiary in PoZarevac was housed in abandoned military barracks built during the
first government of Prince Milos.

32 Munytusn A. Ilonosuh, An6ym XKerickoz odemerva noxapesauxos KasHernoe 346004 ca cCMamucmuKom,
I, IToxapesary 1898.

33 Apxus Cpbuje (=AC), MuHncTapcTBO yHYTpalmyx gena-IlonnuajHo ogememe (=MY]I-IT), 1870,
O XI, 71.
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finally solved by constructing new buildings for female convicts in 1874. The lack of space
hampered organization of work in the penitentiary, and the convicts who were taken outside
to work frequently escaped. It was necessary to build new institutions in which it would be
possible to achieve the purpose of punishment, but the state budget did not allow it.

The Great Assembly held in Top¢ider after the assassination of Prince Mihailo in 1868 de-
manded that the prisoners be transferred from the penitentiary in Top¢ider, which the Prince’s
assassins had come from.* This was done in 1869.% Recognizing that the unsettled situ-
ation in penal institutions requires an urgent solution, on October 7" 1868 Minister
of Justice Porde Ceni¢, although busy organizing the trial for the assassination of
Prince Mihailo and making a new constitution, issued the Regulation of the domestic
order for the Pozarevac penitentiary,* which stipulated issues of admission, treat-
ment, maintenance, labour, disciplinary punishment, reward and release of prisoners
and prescribed measures to maintain order and security in this institution.”

Police officers escorted convicted offenders to the penitentiary, where they were received
by the accountant. A convict was then registered in the book of convicts which included a
detailed personal description, data on crime and punishment; the convict was then searched,
medically examined, trimmed, shaved, bathed, dressed and duly informed on prison rules.
The first three days he spent in a cell for “newcomers” to see “what his nature is like, how
healthy he is, what the level of his corruption is, what labour and doctrine he knows, and
what labour [...] was the most suitable for him”*, and based on that the administrator decided
whether he would stay in a cell or placed in a common prison. When determining what class
and group the convict was to be assigned to, the administrator had to pay particular attention
not to put accomplices into the same group or those who had previously been in a cell with
those who had not.*”

Adult males convicted to hard labour served their sentence either in the cell or in com-
pany by day and alone in the cell at night, or in company divided into classes and groups. All
those “who were convicted for heavy crimes, or were obviously corrupted” had to endure
cell prison from six months to two years.”” Closing in a cell at night for a period from one
to six months with the daily labour in company was reserved for those who had previously
been in cell and to those for which the administrator with relevant officials of penitentiary
so resolved. A convicted offender had to spend six months in the cell and thereafter the pen-

34 Ljubomir Radovanovi¢ and Lazar Mari¢ who participated in the assassination of Prince were
prisoners in Top¢ider penitentiary, while its administrator Svetozar Nenadovi¢ facilitated the meetings
of the conspirators in the penitentiary, so the public was convinced that the penitentiary was a school
for training criminals.

35 IIpecepeme pobujamia u3 Tormunnepa y Ipan 6eorpancku, AC, Munncrapcrso npasge (=MII), 1848,
6p. 376. Mwnan Jlamjanosuh, ,ITornen Ha 6eorpazickn kasHeHM 3aBOJ 3a 1869. rop., Cprcke HosuUHe,
6p. 58-68 op 15. o 27. mapra 1883.

36 ITpasuma Bp. 3590, y: 36upka kpusuurux 3axoua, ypedaba, npasusa, ynymecmaea u pacnuca oonyryjyhux
Kasuenu saxonux u Kpusuunu cyocku nocmynax Cpouje, ca komentapuma T. YKnusanosuha, Beorpan 1921.,
241-268.

37 The Rules prescribed by Ceni¢, whose validity later extended to the penitentiaries in Belgrade and
Nis, remained in force in Serbia until 1929, when Yugoslav Law on execution on freedom deprivation
penalty was adopted. Cpncke Hosune, 6p. 138 ox 21. okto6pa 1868.

38 Cpncke Hosume, 6p. 138 o 21. okToOpa 1868.

39 Cpncke Hosute, 6p. 140 of 24. oktobpa 1868.

40 The hardest crimes were “treason, intentional murder, robbery, arson and dangerous theft” Equal
treatment was given to those who were “in return and in coincidence with more serious crimes”. The
administrator - in consultation with officials of the penitentiary - decided which convicts should be
held in the prison cell as villains. Detention in a prison cell was not intended for “convicts with physical
defects, of poor health and over 50 years old, because loneliness is harmful for the weak and old, and,
in addition to this, the chance that the old could be corrected is poor”. Cpncke nosute, 6p. 139 on 22.
okTo6pa 1868.
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itentiary council resolved “if this isolation should end before two years expired or continue
depending on the convict’s behaviour”*' If the council decided that there is no need for fur-
ther isolation, the convict came into the first class, as well as a convict who spent two years in
cell prison. Finally, cell prison for a period from six months to two years was the most severe

disciplinary punishment.*

Common prison consisted in the fact “that more convicts work, eat, talk and stroll togeth-
er” These prisoners were divided into three classes, with several groups (bunches) in every
class.* The first class consisted of those who had previously been in a cell and those who
could not be placed in a cell. Convicts had to spend six months in this class and thereafter - if
well-behaved - they were moved to the second class. The convicts spent at least 12 months
in the second class and, if well-behaved, they were transferred to the third class, where they
remained to the end of the period they had been sentenced to. A convict who had served two
years in the third class and behaved well during that time could perform tasks outside the
penitentiary.**

House rules were the same for all convicts in prison. Prescribed labour time was every
day from five 0" clock in the morning to seven oclock in the evening, both in summer and
winter, with breaks for meals.”” The prisoners were given three meals. Those who performed
hard labour also received certain allowances, and ill convicts were given the dishes that the
doctor prescribed.* Prisoners from the third class who behaved well received “12 ¥ drachms
of brandy” or “one cigarette” every other day.*’ Cells and labour rooms were sparingly heated
in winter, and in the bedrooms the fire was lit only by night.* Labour rooms were lighted
with oil lamps and bedrooms with tallow candles. Convicts were taken out for fresh air twice
a day.*® All convicts under the age of 30 years had to go to school, except those who were
relieved of that obligation due to their illness. Going to church and listening to sermons was
compulsory for all convicts, and prisoners convicted to hard labour had to receive Commu-
nion twice a year (during the Christmas and the Easter fast).”

The convicts younger than 30 had to learn a craft that was carried out in the penitentiary
- “carpentry, blacksmithing, tailoring, weaving, shoemaking, matting, basket knitting, mak-
ing wood car, dung forks, shovels and spoons”, while the others were obliged to do domestic
labour.’" All convicts had to labour for the state and penitentiary needs. If the state had no
labour to employ them, convicts could work for private persons, and if there were no such
engagements, the prison administration would get raw materials for making things that were
sold afterwards.** For each working day convicts received reward: those in cells 10, those in
the first class 20, those in the second class 30, and in a third class 40 hundredths of a dinar,
with the possibility of increasing by 10 more. Half of the prize was given to the convicts, and
the other half was kept as a deposit until their release.

41 Cpncke Hosune, 6p. 141 ox 25. okto6pa 1868.

42 Cpncke Hosume, 6p. 141 ux 25. okTobpa 1868.

43 Cpncxe nosune, 6p. 141 ox 25. okTo6pa 1868.

44 Cpncke HosuHe, 6p. 141 op 25. okTo6pa 1868.

45 Cpncxe Hosune, 6p. 142 ox 29. okTobpa 1868.

46 The convicts were given only bread for breakfast and snack, and in the evening they were given meat
broth (approximately % litre) with bread. Stewed vegetables that were alternately given to convicts were
cabbage or sauerkraut, spinach, beans, lentils, rice and pea which had to be “well cooked and seasoned”
47 Cpncxe Hosune, 6p. 148 ox 12. HoBembpa 1868.

48 Cpncke Hosume, 6p. 148 o 12. HoBeMOpa 1868.

49 Cpncxe Hosune, 6p. 142 ox 29. okTobpa 1868.

50 Cpncke HosuHe, 6p. 144 o 2. HoBeMOpa 1868.

51 Cpncke Hosute, 6p. 143 of 31. okToOpa 1868.

52 Cpncke HosuHe, 6p. 143 o 31. okToOpa 1868.
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During their leisure time, the convicts could write letters, which were sent only after hav-
ing been read and approved of by the administrator or the priest. Letters and packages were
delivered to convicts only after checking their contents by the administrator or priest.” Pris-
oners had to be quiet and obedient, and any violation was punishable. Penalties included
reprimands, visit and correspondence prohibition, seizure of labour rewards for up to 3 days,
food reduction up to a half for a period of one to five days, closing in a separate cell for those
who work in the community for up to five days, the ban on leaving the cell for up to three
days for those who labour in the cell and closing in a dark cell for two days (the last three
punishments could be increased by reducing the food to half for up to five days). Corporal
punishment was prohibited, but guards had the right to use “weapons always with care” to
defend themselves.

Some rooms “on the healthiest and cleanest place in the penitentiary” had to be arranged
so as to accommodate 20-30 sick convicts,* while those suffering from “dangerous infectious
diseases” had immediately to be forwarded to the city hospital. The dead convict whom the
family did not want to take over was buried at a penitentiary cemetery.® Two days before the
release a teacher and a priest taught the convict about his future behaviour and the peniten-
tiary administration sought to find him a convenient job. If the discharged convict had no his
own money, it was given to him from the penitentiary fund established for that purpose, and
if the convict had extra money it was sent to the local authorities “so that he would not spend
256

it along the way:

Juvenile convicts were subjected to the same rules, with the following differences: shorter
closing time in a cell, compulsory apprenticeship and less severe disciplinary punishment.””
Female convicts that were strictly separated from male convicts were subjected to the same
rules, too, with the following differences: penitentiary staff had to be women, time in the cell
prison was the same as for juveniles, they worked different jobs, attended only two years of
school and were disciplinary punished as juveniles.”®

Soon after the Regulation, Ceni¢ initiated a project which, on May 22" 1869, became the
Law on conditional release of culprits from prisons.”® Only the convicts sentenced to hard
labour or incarceration for more than two years or a prison longer than 12 months which
proved to be good workers and were expected to live an honest life and behave well when
releaser, and who have served half of their sentence (if recidivists, two thirds) and during all
that time behaved so that “they might reasonably be considered to have actually been correct-
ed”, could be conditionally released. Conditional release would be interrupted if the convict
did not behave well, if he committed even the smallest offence or if there was a reasonable
suspicion that he did such a thing, if he wandered without any business or could be reasonably
suspected of not subsisting himself in an honest way, if he continued friendship with suspi-
cious company or convicted criminals and serious offenders in spite of warnings of municipal
or police authorities, or if he changed place of residence without the permission of the local
police authorities. Time spent out of prison did not count in time of serving the sentence to
the convict returned to the penitentiary. Decisions on conditional release were made by the
Minister of Justice after hearing a special committee, while the decision on abolition of the
conditional release was made by the local police authority or administration of a penitentiary,

53 Cpncke Hosume, 6p. 144 o 2. HoBeMOpa 1868.

54 Cpncke Hosute, 6p. 146 of 7. HoBeMbpa 1868.

55 Cpncke HosuHe, 6p. 146 on 7. HoBeMOpa 1868.

56 Cpncke Hosute, 6p. 150 of 16. HoBeMOpa 1868.

57 Food reduction up to half could not last longer than two days as well as closing to the cell of those
who work together. Full isolation was excluded, as well as stricter detention in a cell. The closure in the
dark cell was limited to one day. Cpncke nosute, 6p. 151 o 19. HoBeM6pa 1868.

58 Cpncke Hosute, 6p. 151 of 19. HoBeM6pa 1868.

59 360pHux, XXII, 34-37.
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against whose decisions the convict could appeal to the Minister of Justice. As early as 3 June
1869 Ceni¢ issued the instructions for the execution of the law of 22 May 1869 under which
the culprits were conditionally released from prisons.®® Despite the minister’s warning not
to propose convicts for the conditional release based only on the expiry of the prescribed
penalty time, i.e. to do so only in exceptional cases, administrators of penitentiaries used this
new institute to relieve overcrowded penitentiaries so that the exemption practically became
the rule.

Aware that the progress in the execution of the freedom deprivation punishment sentence
cannot be achieved only by prescribing regulations, in his second ministerial mandate Ceni¢
worked on building new penitentiaries.® Towards the end of 1873 a Fund for building-up
penitentiaries was established on his initiative. The Fund formed by savings on certain expen-
ditures for the maintenance of the prisoners and earnings from convicts’ labour was entrusted
to the Directorate of funds until sufficient money was raised for building a new penitentiary.
The assets of the Fund rapidly increased: 16,000 dinars in 1873, 15,847 dinars in 1874.° In
1883 the sum in the fund amounted to 777,998 dinars®, in 1885, there were 850,000 dinars®,
and at the beginning of 1900 there were 3,000,000 dinars. That amount, however, was never
used for building a penitentiary since it was made available to the Minister of Army for mili-
tary purposes in 1900.%

Anticipating an increase in the number of prisoners due to the definitive abolition of cor-
poral punishment, Ceni¢ tried to solve the problem of accommodation facilities by separation
of male and female prisoners. At his proposal, a new building was constructed in Pozarevac
in the autumn of 1874 to serve as a women’s prison, which had ten rooms, cells for solitary
prison, four labour rooms, a separate room for the accommodation of ill convicts and also a
waiting room, kitchen, office and apartment for the supervisor.®®

From the autumn of 1875, when Cenic retreated from the position of the Minister of
Justice, until the beginning of the twentieth century there were no regulatory changes in the
penal system of Serbia, but the question of penitentiaries during all that time was of primary
importance. Aware that the establishment of a system for serving a sentence of imprisonment
in accordance with modern theoretical and practical experience of advanced European coun-
tries was impossible without adequate space, competent state authorities discussed the pos-
sibility of establishing modern penitentiaries. Expert commissions formed in the Ministry of
Justice in 1885, 1889-1891, 1897 and 1899 worked on the reorganization of the penitentiaries
in which the freedom deprivation punishment would be served in accordance with the new
progressive system, but the proposals and plans they made remained without results mostly
due to the lack of money, so that arranging the system of prisons, although placed among the
most pressing national needs for decades, made little progress.”

The most important improvement was the insertion of another phase in the process of

serving the freedom deprivation sentence, which was not only the result of an effort to bring
serving prison sentence in Serbia closer to the model of a progressive system adopted in the

60 YmyctcTBa nog bp. 2055, 36upka kpusuunux 3axona, 179-208.

61 Ilpomokonu 3acedarwa Hapooue ckynuimune, 1873., 321, 469; 360prux, XXVI, 53-54; Tuxomup
Bacumwesnh, Bophe 1. Llenuh - Passoj kpusuuronpaste mucnu y Cpouju XIX eexa, 235.

62 V3Bemraj MuHucTpa npasje nogHer Hapopnoj ckymmruny 15. arycra 1875.

63 Munenxo JXyjosuh, Iloened na cmatrve Hawux kazHenux 3a600a 3a 1883-1884-1885, Bpauutd, 6p. 2
u3 1887.

64 VI3BeluTaj MUHICTPY IpaBlie 0 pafy Ha pedbopMM HAIINMX KasHEeHMX 3aBofa of 17. jyma 1890., AC,
MII, 1908, ® XXX, 26.

65 3akoH o M3y3uMamy (GOHMA 3a KasHeHe 3aBOfe Of YIpaBe GOHMOBA, a 3a MOTpebe BojcKe Of 29.
janyapa 1900, 360prux, LVI.

66 Oparan Qennuh, Cmapu Hosxapesay, Ilo>xapesar; 1992, 213.

67 Munan [Tamjanosuh, Iloenedajmo onem mano Ha Hauie KasHeHe 3a600e, bpaund, 6p. 20 u3 1887, 675.
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exemplary prisons in European countries, but also of the objective need to relieve peniten-
tiary capacities. The Minister of Justice prescribed Rules on serving prison sentences outside
penitentiaries in 1883, under which the prisoners who had to serve less than a month’s sen-
tence and sentenced to a prison term of less than six months served their sentences at the
police authorities instead in the penitentiary. The rules also predicted that the adult convicts
from Knjazevac, Krajina, Krusevac, Aleksinac, Crna Reka, Nis, Pirot, Toplica and Vranje dis-
trict should serve their sentences in the Ni§ penitentiary (founded in 1878), convicts from
all other districts and female convicts from all over Serbia in Pozarevac penitentiary, while
juvenile convicts served in Belgrade penitentiary.® It was rather complicated to distribute
convicts among the three existing penitentiaries according to the type of sentence they were
to serve. The penitentiary in PoZarevac was originally meant for housing the prisoners, while
sentences of imprisonment and confinement were served in the penitentiaries in Belgrade
and Nis. From 1898, detainees and from 1902 juvenile prisoners were also sent to Pozarevac
penitentiary, while the penitentiary in Belgrade hosted both juvenile and adult inmates, and
the one in Nis only adult convicts sentenced to hard labour.

CONCLUSION

In the nineteenth century, Serbia had no structured system of serving freedom depriva-
tion punishment. In the absence of a unified Criminal Code and with the prevailing belief that
the purpose of the penalty was retribution and intimidation, which resulted in the prevalence
of capital punishment and various forms of corporal punishment in the first half of the nine-
teenth century, little thought was given to the system of execution of the freedom deprivation
punishment, which, as a secondary criminal sanction, was imposed only sporadically. Mod-
ern ideas about correcting the perpetrators of crimes and humanization of prison treatment
that penetrated into Serbia in mid-nineteenth century led to the realization of the anachro-
nism of its penal system and caused the desire for Europeanization of punishment. The rele-
vant state factors have succeeded in adopting a unified Criminal Code which created a reliable
legal basis for the establishment of a system of execution of prison sentence, but the lack of
money in the state budget was an insurmountable obstacle to the reform of the penitentiaries.
The gradual expansion of the field of application of freedom deprivation punishment, which
was consequence of normative changes and even more so due to changes in judicial practice,
was not accompanied by a matching increase in prison capacities, and after the definitive
abolition of corporal punishment the problem of accommodating inmates serving lengthy
sentences of imprisonment became a pressing matter. Due to overcrowded penitentiaries
presented an increasing health hazard for the prison population and the prisoners were all
trying to rescue themselves from the inhumane conditions in which they were serving their
sentences by frequently escaping. Starting from the 1880s, the state tried to solve the question
of penitentiaries in a comprehensive manner, and on several occasions seriously worked on
a penal reform. Since the reform, in addition to regulatory changes, included building new
penitentiaries, all plans were left outside the scope of the latched state budget which always
had to meet some “pre-emptive needs”.

The extensive use of conditional release and temporary repairs that were carried out on
the existing penitentiaries were forced solutions with which Serbia entered the twentieth cen-
tury. Work on the new Criminal Code initiated in 1908 resulted in the 1910 project which
provided for serving the freedom deprivation punishment following the progressive system.*

68 IpaBuma o M3ApKamy 3aTBOpa M3BaH Ka3HEHMX 3aBofa off 17. arycra 1883. roguae Ne 2990, AC,
MII, 1883, 6; 360pHuk, XXXIX, 215.
69 Myman Ymmhesuh, Cucmemu usepuiusaroa kasHu nuueroa cnobode, Capajeo 1938, 136.
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The enactment of this project was thwarted by the advent of the war period. A significant
step forward was made in 1909, when the municipality of Pozarevac ceded land in Zabela for
building a juvenile penitentiary,” which was completed in June 1912.”* All this, however, was
not enough to establish a unified system for the execution of the freedom deprivation sanc-
tion. Serbia entered the joint Yugoslav state with the regulations on penitentiaries older than
half of a century and unreformed penitentiaries.
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Abstract: Women, as in many other areas, were mostly evaded and poorly researched
in the area of criminological researches. In the past there were different opinions
suggesting that women cannot commit crimes or such that suggested that they were
absent from criminal world. But, there were also opposite ones concluding that
females were worse criminals than males, and that they mostly committed abortions
and infanticides. Others beside the already mentioned crimes add prostitution as one
of the most common deviant behaviors known to women.

The paper analyzes women’s criminality in the Republic of Macedonia in a 15 years
period, using data from the State Statistical Office from the period between 2001
and 2015. It analyzes the most important phenomenological characteristics, such as
volume, dynamics and structure of female criminality connecting them with current
social and cultural positions of women in our country.

Key words: crime, phenomenology, position, social, women.

INTRODUCTION: WOMEN’S POSITIONS AND THE GENDER -
CRIME RATIO IN MACEDONIAN SOCIETY

Proclaiming itself as modern one, Macedonian society is still struggling between patriar-
chal relations and gender equality. Women are still underpaid for the same job positions men
have (State Statistical Office of the Republic of Macedonia, 2016), they are perceived as less
worthy, the ones with “long hair, but short mind” (Macedonian proverb).

Although, fewer female children graduate from secondary schools (47%), data shows
that more women (54%) enrol Universities, even higher percentage graduate (57% are wom-
en), but still the employment rate among women (33.7%) is lower than the one among men
(50.5%). The activity rate for women is even lower (44.9%) than the one of men (68.9). The
differences between rural and urban areas represent a very difficult social situation for women
that are not unknown to our territories and have roots in socially divided relations in tradi-
tional families. The activity rate among women in rural areas is 38.7% and the employment
rate 29.6%, on the other hand, in urban areas the former is 49.6% and the latter is 36.7% (State
Statistical Office of the Republic of Macedonia, 2016).
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The number of women working at Universities is lower than the one of men, 2095 men are
academic staff opposite of 1885 women. Women are mostly clerical support workers, tech-
nicians and associate professionals, service workers, shop and market sales workers. They
occupy less than 20% of job positions such as legislators, senior officials and managers (State
Statistical Office of the Republic of Macedonia, 2016).

Gender of criminal offenders has never been an independent determinant, but it has al-
ways been connected with social, economic, cultural, political and other conditions. Since
past times until today, they have shown that crime is a male’s occupation. Some authors give
ratio of 1:5 for women and men as convicts; 1:20 for women and men as inmates and 1:20
for juvenile females and males (Arnaudovski, 2007; Stanojoska, 2011; Aslimoski&Stanojoska,
2015). Such differences are known as “gender gap” or “ratio gender - crime”. Women commit
fewer and less serious crimes; they withdraw without hesitation; they reach critical age ear-
lier than men and rarely commit professional crimes (Maguire, Morgan, Reiner, 2010; Asli-
moski&Stanojoska, 2015). It is a result of the different nurturing of genders. Girls are educat-
ed to be calm and nice, in contrary boys should be strong. Many authors find those differences
in natural role of women to be pregnant. It is not only connected with their sexual nurturing
and education, but also to the whole social codex (Sutherland &Cressey, 1978; Stanojoska,
2011; Aslimoski&Stanojoska, 2015).

Women are exemption in the criminal world, such as crime is an exemption in societies
(Lombroso, 1876; Konstantinovic - Vilic, Nikolic - Ristanovic, Kostic, 2010). As in other so-
cial areas, women’s percentage in the area of criminal behaviour is much lower than the one
of men.

Figure 1: Total number of convicted perpetrators, convicted men and women
in the period 2001 - 2015, in the Republic of Macedonia
(State Statistical Office of the Republic of Macedonia)
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The ratio between women and men between 2001 and 2015 oscillates between 5.27 in
2001 as the lowest and 10.66 in 2014 as the highest ratio. The average number of convicted
women in the 21 year-period is 554 women a year, which is around twelve times lower than
the one of men.
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PATTERNS OF WOMEN’S CRIMINALITY
IN THE REPUBLIC OF MACEDONIA

Criminological researches through the years have shown many differences between men
and women regarding their criminality. Biological, psychological, social and feminist theories
are trying to explain women’s criminality using different factors, but all of them are united in
their conclusion that both genders have different patterns inside their criminal behaviour and
activity. Women are the other side of the coin, mostly found as victims of crimes and rarely
as offenders.

Table 1: Convicted offenders rate and convicted women rate per 100 000 criminally liable
citizens, and convicted women rate per 100 000 criminally liable women
in the Republic of Macedonia
(State Statistical Office of the Republic of Macedonia)

Total Number of| Number Olf\lcuon;\l?iirt_
Total number convicted |of convict-
L number of |Total number| Total Total ed
of criminally| . i perpetra- |ed women
: criminally |of criminally |number of] num- women
liable/respon-| - . tors per per
Year | © o liable men |liable women| convicted | ber of per
sible citizens ! 100 000 | 100 000
(Age 14 |(Age 14 years| perpetra- [convicted| . . S 100 000
(Age 14 years criminal- | criminal-| "
 more) years - - more) tors women ly liable | ly liable criminal-
more) citizens | citizens ly liable
women
2007 | 1667690 830 604 837 086 9639 622 578 37 74
2008 | 1678404 835 865 840 539 9503 635 566 38 76
2009 | 1689265 841 122 848 143 9801 695 580 41 82
2010| 1698313 845516 852797 9169 669 540 39 78
2011| 1706069 849 304 856 765 9810 661 575 39 77
2012 1711140 851792 859 348 9042 624 528 36 73
2013| 1717353 854 737 862 616 9539 701 555 41 81
2014| 1721528 856 864 864 664 11683 1126 679 65 130
2015] 1726369 859 324 867 045 10312 865 597 50 100

The rate of convicted women from 2007 until 2015 follows the general trends of con-
victed offenders. Namely, when the total number of convicted perpetrators is going up, then
the number of convicted women is also higher than the one from the previous year. But, we
should not forget and mention the decline between 2014 and 2015 when there is a drop of
the number of convicted women for around 25%. Analysing it, we came to a conclusion that
starting from 2014 a lot of women have been convicted for the crime of Use of a document
with false contents. During this period the state made changes in the Law for health insurance,
asking people to sign a statement regarding their income in the previous year. Many women
gave false information and were reported and convicted later on. After 2015 every criminal
process regarding these crimes were stopped and those women were not convicted. The al-
ready convicted women for these crimes during 2014 and 2015 should have been erased from
the criminal evidences and records, but until today the state did not undertake such steps.

The percentage of women in conviction rates in other Balkan countries (in 2010) is 6.8%
(270 convicted offenders per 100 000) in Albania, 6.6% in Bulgaria (517 convicted offenders
per 100 000), 10.2% in Croatia (547 convicted offenders per 100 000), 11.7% in Greece (384
convicted offenders per 100 000), 9.8% in Serbia (319 convicted offenders per 100 000) and
10.9% in Slovenia (411 convicted offenders per 100 000). Macedonia’s percentage of convicted
women in 2010 is 7.2% from 540 convicted offenders per 100 000 criminally liable citizens
(European Institute for Crime Prevention and Control, 2014). The developed countries have
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higher percentages of convicted women, which is expected knowing how women’s situation is
different compared to the one in developing and less developed countries. For example, Ger-
many has 18.8% women from 994 convicted offenders per 100 000 citizens, Finland 19.8%,
Denmark 18.9%, Sweden 17.4%, Austria 14.5% (European Institute for Crime Prevention and
Control, 2014).

Table 2: Base and Chain Index of the total number
of convicted perpetrators and convicted women
(State Statistical Office of the Republic of Macedonia)

Year ;ortsicr,:gén;’:;p(g Base Chain Women Base Chain
trators index index index index
2001 5952 77.19 91.62 298 53.79 83.47
2002 6383 82.78 107.24 374 67.51 125.5
2003 7661 99.35 120.02 394 71.12 105.35
2004 8097 105 105.69 463 83.57 117.51
2005 8845 114.71 109.24 574 103.61 123.97
2006 9280 120.35 104.92 560 101.08 97.56
2007 9639 125 103.87 622 112.27 111.07
2008 9503 123.24 98.59 635 114.62 102.09
2009 9801 127.10 103.13 695 125.45 109.45
2010 9169 118.91 93.55 669 120.76 96.26
2011 9810 127.22 106.99 661 119.31 98.8
2012 9042 117.26 92.17 624 112.63 94.4
2013 9539 123.71 105.5 701 126.53 112.34
2014 11683 151.51 122.48 1126 203.25 160.63
2015 10312 133.73 88.26 865 156.14 76.82

Table 3: Structure of women'’s criminality in the Republic of Macedonia
(between 2001 and 2006)
(State Statistical Office of the Republic of Macedonia)

. Year
Crimes
2001 | 2002 | 2003 | 2004 | 2005 | 2006
Total number of convicted women 298 | 374 | 394 | 463 | 574 | 560
Crimes against life and body 42 44 44 43 60 52
Murder 2 5 3 3 / 3
Murder under sudden passion 1 / 1 / 1
Voluntary manslaughter 1 / / / 1 /
Infanticide 1 1 2 / / 2
Bodily harm 29 24 25 35 38 35
Grievous bodily harm 5 5 6 3 8 3
Participation in a brawl / / / / 6
Threatening with a dangerous instrument during a
1 5 5 2 4 6
brawl or a quarrel
Crimes against freedoms and rights of humans and ) 4 5 16 6 9
citizens




MODERN WOMEN OR POOR LADIES: FEMALE CRIMINALITY IN THE REPUBLIC... 93

Crimes against work relations 2 1 2 4 1 1
Crimes against honor and reputation 29 33 42 37 45 27
Defamation (I u III), (II) 6 5 5 9 14 8
Insult 23 27 37 27 31 18
Crimes against sexual freedom and sexual morality 2 4 1 2 6 7
Crimes against marriage, family and youth 24 35 40 42 53 61
Abduction of a child 8 15 17 13 8 10
Neglecting and mistreating a child (I u II) 7 12 13 11 25 23
Non-payment of maintenance 4 7 7 10 13 15
Crimes against human health 8 7 8 11 18 7
Crimes against environment and nature 1 / / 2 1
Crimes against public finances, payment operations 18 15 30 30 0 26
and economy
Counterfeiting money 5 4 9 5 10 6
Tax evasion 7 5 11 10 16 10
Crimes against property 69 112 111 129 163 159
Theft 28 44 42 53 74 68
Aggravated theft 11 24 22 21 30 32
Robbery 2 1 3 / 1 2
Armed robbery 1 / / / 1 1
Embezzlement (IV) 11 9 4 17 11 8
Fraud 10 24 30 28 37 33
Crimes against official duty 13 10 5 9 19 14
Misuse of official position and authority 6 7 2 4 14 8
Crimes against the administration of justice 6 5 4 7 8 11
Crimes against the public order 8 10 13 18 22 34
Autocracy 2 3 7 9 9 21
Crimes against legal transactions 26 35 28 33 42 48
Falsifying a document 24 33 28 31 41 46
Crimes against the general safety of people and 2 1 5 1 4 /
property
Crimes against traffic safety 42 47 40 55 51 70
Endangering traffic safety 42 46 40 55 51 70
Crimes against the armed forces 1 1 1 / 1 /

Table 4: Structure of women's criminality in the Republic of Macedonia
(between 2007 and 2015)
(State Statistical Office of the Republic of Macedonia)

Year
2007|2008 (2009|2010 (2011 (2012|2013 | 2014 | 2015

Crimes

Total number of convicted women 622 | 635 | 695| 669 | 661 | 624 | 701 | 1126 | 865

Crimes against life and body 34 | 40 | 61 | 62 | 50 | 63 | 55 | 63 61
Murder / 1 1 2 1 2 2 / 3
Infanticide 1 / 1 / 1 / / / /

Bodily harm 25 | 33 | 46 | 46 | 43 | 50 | 43 51 48
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mance of official duties

Grievous bodily harm 4 4 | 8| 7 4 4 5 7 3
Participation in a brawl 1 1 2 1 / 4 4 / 1
et dusnga brawior aquanse | 2 | 1|24 13|05 | e
Crimes aﬁainst freedoms and rights of 8 | 1al190 1514 13 18 19 19
umans and citizens
Endangering of security 5 6 1917 8 8 9 10 13
Crimes against elections and voting / / 1 3 / / 2 / /
Crimes against work relations / / / 2 1 6 / 1 3
Crimes against honor and reputation | 39 | 45 | 38 | 38 | 30 | 37 | 5 / /
Defamation 6 11 | 8 | 10 | 11 9 / / /
Insult 33 | 31 [ 30| 27 | 18 | 28 5 / /
Crimes against sexual f.reedom and 7 2 2 2 / 4 5 2 /
sexual morality
Crimes against marriage, family and 59 | 53 | 45| 58 | 56 | 48 | 53 56 64
youth
Abduction of a child 17 | 17 |17 | 13 [ 19 | 16 | 9 12 14
Neglecting and mistreating a child 13 |16 |16 19 | 5 7 |10 11 6
Non-payment of maintenance 23 | 11 6 16 | 22 | 20 | 21 26 37
Crimes against human health 5 9 | 14| 6 | 31 | 22 | 12 14 13
Unauthorized production and release
for trade of narcotics, psychotropic sub- | 4 6 |11 ] 6 18 | 18 | 10 11 13
stances and precursors
Crimes against environment and 1 3 6 3 1 3 3 3 /
nature
Crimes s public e b0 | 37 | 54 |19 24 | 25 | 25 | a0 | 8 |
Counterfeiting money 4 5 | 4] 8 5 6 8 5 5
Tax evasion 12 | 13 | 3 9 12 | 10 | 22 16 17
Crimes against property 179 | 196 [243| 229 | 213 | 189 | 286 | 289 | 352
Theft 93 | 109 |109| 90 | 86 | 64 | 100 99 107
Theft of electricity, g::t energy or natural / / / / / / / 4 56
Aggravated theft 28 | 25 | 33| 34 | 26 | 62 | 66 | 49 77
Robbery 1 2 4 3 1 3 2 4 1
Armed robbery / / 3 / / / 1 / /
Embezzlement 6 10 | 10| 9 6 5 11 10 8
Fraud 38 | 35 | 45 | 41 | 46 | 43 | 72 48 57
Unauthorized use of a motor vehicle / 2 1 / 2 / / 1 /
Concealment 7 2 6 9 7 3 5 6 21
Crimes against official duty 18 | 35 | 23| 21 | 28 | 32 | 27 | 46 43
Misuse of official position and authority | 11 | 25 | 20 | 15 | 15 | 21 | 20 | 35 23
Crimes against :(he .administration of 5111 119! 18! 20 20 | 18 20 14
justice
False reporting of a crime 12 | 5 | 12] 10| 7 6 14 16 8
Crimes against public order 37 | 28 | 25| 18 | 22 | 18 | 19 | 42 30
Obstructing an official in the perfor- / 212l 2 5 3 3 3 5
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Act of violence 3 2 3 2 4 7 5 6 4
Autocracy 25 |1 10 | 11 | 2 3 2 2 1 4
Crimes against legal transactions 65 | 47 |50 | 63 | 63 | 47 | 36 | 414 | 142
Falsifying a document 56 | 44 | 45| 59 | 55 | 45 | 29 | 41 26

Use of a document with false contents | 8 2 3 3 4 1 6 373 115
Crimes against the general safety of

3 / 7 5 3 10 9 11 9

people and property
Crimes against traffic safety 104 | 106 |114| 95 | 97 | 83 | 104 | 105 71
Endangering traffic safety 103 | 105 |114| 94 | 97 | 82 | 104 | 105 71
Crimes against‘humanity and interna- 2 3 5 2 2 2 5 3 10
tional law

Women in Macedonia are mostly convicted as perpetrators of property crimes. Crimes
against property are mostly committed by women who are of Macedonian ethnic origin. But
there is also another part of these crimes - Roma women. They commit frauds in a role of
soothsayers; have a low level of education which makes their employment hard or merely
impossible. Being illiterate, unemployed and poor those women in most cases are marginal-
ized, symbolically abused and perceived as social “trash”. Such positions make them suitable
to become criminals.

The other part of property crimes is committed by women with dominantly higher level of
education (secondary school or faculty diplomas). They use their facilities services and do not
pay for them afterwards; selling apartments which are not their own; or promising working
positions abroad.

Regarding thefts their locus operandi are factories or houses where they work. They steal
cables or iron products and sell them.

Violent crimes or crimes against life and body are the best example of social pressure that
Macedonian women are feeling in everyday life. Namely, because of patriarchal relations in
Macedonian communities, women are supposed to stay at home, give birth and take care of
children, not pursue a career, be obedient and respect the spouse and his parents; also they
must take care of their home. These relations and general views in some occasions create
objective strains (with their actions that are opposite to these beliefs, women are perceived as
deviant and “modern”) which can result in criminal actions. The research results show that
in 4.91% of the analysed cases (the crimes are bodily injury and grievous bodily injury) the
perpetrator and the victim are members of the same family. The process of committing the
crime is a result of dysfunctional family relations, because of the attitude and actions of the
wife/daughter-in-law is seen as unfit to the traditional role of a wife and is disliked by most
members of the community. These objective strains create subjective strains in the lives of
Macedonian women, which emerge as a form of dislike to the events and conditions given
by society. The data has shown that women who have been victims of emotional and in some
cases physical violence because of their role of “modern” wives and daughters- in- law, felt
subjective strains that have been directed towards committing crimes such as bodily injury
and grievous bodily injury in the area of domestic violence. Their victims in each case have
been family members who criticized and humiliated them and their “modern” way of life
(Stanojoska, Jurtoska, 2017). As Agnew explained it is the strain women feel that predominate
and predict their criminal behaviour.

As we already mentioned, the high number of crimes against legal transactions are the
result of the health care reforms in Macedonia. Women who gave false information regarding
their yearly income were convicted between 2014 and 2015.
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There are also a high number of crimes against marriage, family and youth, in which
cases women mistreat their children (in most cases it is the alarm and starting point for do-
mestic violence) or women do not pay maintenance for their children after they divorce their
husbands. Female offenders of these crimes are mostly poor, with lower levels of education,
financially dependent.

The general picture for female offenders in the Republic of Macedonia draws a woman
which is marginalized; she has lower levels of education and is unemployed; she is given the
position of a housewife, and her only role is to give birth to children; she shouldn’t pursue a
carrier; she is financially dependent. Obviously, social and cultural positions of females in our
society are the core of problems regarding their criminality.

Table 5: Recidivism among female offenders in the Republic of Macedonia,
between 2001 and 2015
(State Statistical Office of the Republic of Macedonia)

Total number of convic . Convicted for . Convicted for
tions Previously L. Convicted for | ..

Year convicted similar of- other offences similar and for

All Females fences other offences
2001 5952 29 22 14 2
2002 6383 37 20 8 11 1
2003 7661 39 12 4 4
2004 8097 63 22 18 4 /
2005 8845 57 41 23 8 /
2006 9280 560 42 2 6 4
2007 9639 622 50 28 9 3
2008 9503 635 32 3 1
2009 9801 695 8 9 6 3
2010 9169 669 1 25 6 /
2011 9810 661 49 27 9 3
2012 9042 624 43 25 8 /
2013 9539 701 42 22 8 2
2014 11683 1126 58 40 7 1
2015 10312 865 69 44 23 2

Recidivism is the key point which shows how much the re-socialization process has been
successful or not. Analyzing the data from the State Statistical Office, we may conclude that
women are rarely recidivists, and in the cases when they are, they commit similar offences
which make them special recidivists. In these cases the institutional treatment and the post
penal one did not fulfill their primary goals. After leaving the penitentiary institutions, wom-
en are back in their old environment. Even in cases they have changed, their environment had
not which makes things difficult.

CONCLUSION

Being the others in criminal statistics, women have rarely been a point of interest in crim-
inological researches. In most cases if they have been analyzed, their criminal activity was
researched through the prism of infanticides, abortions or prostitution. Using their social
positions and the roles of housewives, without any important functions inside communities,
females were never perceived as the dominant gender and the criminally “dangerous” ones.

Patriarchal relations inside Macedonian society are deeply rooted and their influence is
inevitably high in the process of “forming” possible female criminals. Statistics show low ed-
ucated women, mostly between the age of 30 and 59 years. They are mostly property crime
offenders, poor, uneducated, unemployed; they commit thefts, aggravated thefts and frauds.
They are also perpetrators of crimes connected with family, either mistreating their children
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or not paying alimentation. And last but not less important there are the violent crimes which
are in most cases a direct consequence of the financial dependence of women, their impossi-
bility to pursue careers, the communities expectances from females, their predestination to
be mothers, take care of their children, help their husbands to continue their family name, to
stay at home and be housewives.

Can female criminals be perceived as Merton’s rebels or are they the new offenders built
on the male criminal models? And is it male dominance that pushes females towards victims’
side or is it the starting point of criminality as freeing act? Can we speak for “modern” women
born through the years of strain and dependence?
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Abstract: Criminalistics is developing continuously as many new policing methods are
being elaborated. Predictive policing, which was developed in the US approximately
one and a half decades ago, is one of these methods. Predictive softwares predict where
criminal acts are expected as well as who are expected to be victims based on past
events by means of mathematical algorithms. Primarily it were universities and big
companies that developed computer programs which were able to predict consumer
behaviour based on the models of the private sector. So, the idea of creating models
by using a wide range of data and use these models in order to predict consumer
habits, behaviours and forecast future trends was first used in commerce. Big chain
stores started predictive analyses in order to determine their future sales strategies
based on the results. Law enforcement borrowed the idea to use predictive softwares
from commerce. In the beginning this method was used in the US and it spread over
to Canada, Western European countries, and Australia, where it was also applied
successfully. Due to predictive policing the crime statistics improved a lot and the
number of criminal acts decreased meaningfully. This method is applied the most
successfully in case of serial crimes; for example robbery, theft, homicide, sexual
crimes, etc. As specialists dealing with predictive policing have declared several times
in the past, predictive policing should not be considered as a “crystal ball” that tell
where the offender is. It is just a method that can help law enforcement in crime
prevention. Unfortunately this method is practically unknown in Central Europe. As
long as I know it is not applied in maintaining law and order. In my study and in
my lecture I would like to introduce this new method of criminalistics and how it is
applied in Hungary.

Keywords: Predictive Policing, prediction, Criminalistics, Police Studies, serial crimes,
spatial crime.

INTRODUCTION

It can sound as commonplace that within the field of science there is not a single moment
to let off the pace of research. It is especially true for the past period when science has prac-
tically developed day by day. It is no different with criminalistics where the latest inventions
in natural sciences, IT etc. help the police officers’ work.! Adopting these novelties and inven-
tions is indispensable during the everyday work since people working in law enforcement can
find themselves in insurmountable competition disadvantage over the criminals.?

The Hungarian Law Enforcement higher education tried to keep up with the scientific and
technical developments to the extent of their personal and financial resources. However, in
recent times such a high number of impulses have arrived that it has been getting more and
more difficult to keep up with the latest investigation techniques and technical novelties that

1 Sallai, J. (2015): 5-28
2 Mészaros, B. (2016): 72-80. and Hautzinger Z. (2015): 122-129
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appeared in the Anglo-Saxon law enforcement.’ By realising this, the Faculty of Law Enforce-
ment Science of the National Public Service University founded its own Institute of Criminal-
istics and within this the Department of Policing Strategies. The primary task of the depart-
ment is — besides its teaching activity - to find and map the latest scientific fields and research
methods within law enforcement which can aid a more efficient operation of law enforcement
in Hungary, too. One of these fields quite unknown in most countries is predictive policing,
which is being introduced to the professional and interested audience within the framework
of this study. Predictive policing is an individual subject within the Masters programme of the
National Public Service University in the 2017/2018 academic year.

WHAT IS PREDICTIVE POLICING?

Unfortunately it can be stated safely that predictive policing is a practically totally un-
known notion in Hungary. It can be proven clearly by the fact that Google search engine did
not find a single match to the combination of words above. If we want to give an exact defini-
tion for the notion of predictive policing then it is useful to rely on definitions present in for-
eign (mainly American) literature. But just to calm ourselves even in the USA the definition
of this notion is not unequivocal either. As Kristina Rose, the director of National Institute
of Justice mentioned it at a Predictive Policing Symposium organized by NIJ if we asked ten
people in the USA what predictive policing is we would receive ten different answers.*

Let’s look at what Predictive Policing — The Role of Crime Forecasting in Law Enforcement
Operations the first book written on the subject and until now the most often cited, means by
predictive policing.” “Predictive policing is the application of analytical techniques - partic-
ularly quantitative techniques — to identify likely targets for police intervention and prevent
crime or solve past crimes by making statistical predictions” ¢ Predictive softwares can be
used in several areas thus they are capable of predicting crimes and victims. (Table 1.)

Table 1.: Law Enforcement Use of Predictive Technologies: Predicting Crimes’

Conventional Crime Analysis (low to Predictive Analytics
Problem Y . (large data demand and
moderate data demand and complexity) . :
high complexity)

Using historical crime
data

Crime mapping (hot spot
identification)

Advanced hot spot identifi-
cation models; risk terrain
analysis

Using a range of additional
data (e.g., 911 calls, economics)

Basic regression models created in a
spreadsheet program

Regression, classification,
and clustering models

Accounting for increased risk
from a recent crime

Assumption of increased risk in areas
immediately surrounding a recent crime

Near-repeat modeling

Determine when areas will
be most at risk of crime

Graphing/mapping the
frequency of crimes in a given area by
time/date (or specific events)

Spatiotemporal analysis
methods

Identify geographic
features that increase the risk
of crime

Finding locations with the
greatest frequency of crime

incidents and drawing inferences

Risk terrain analysis

3 Recently a new trend can be observed, since nowadays tactical proving methods are being effaced by
technical proving methods (Girhiny, K. (2015): 89-99)

4 Rose, Kristina (2009): 15

5 Perry, W. L. et al (2013): 189
6 Perry, W. L. et al (2013): 1-2
7 Perry, W. L. et al (2013): 10
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THE RELATIONSHIP OF PREDICTIVE POLICING
WITH PARTICULAR SCIENTIFIC FIELDS,
ITS PLACE WITHIN LAW ENFORCEMENT SCIENCE

Maybe it would be too early to talk about predictive policing as an individual scientific
field or discipline since this research method is only a decade long. As long as the develop-
ment of predictive policing remains undiminished in the coming years still it would be better
to look at it as an intersubdiscipline since its subject, terminology, methods, scientific theory
principles are based and depend on the research of other scientific fields.

About its relationship with other scientific fields we can say that predictive policing - ac-
cording to the author - is set on the edge of several disciplines out of which the most marked
are criminalistics and IT. The set section of criminalistics and IT gives the common set that is
predictive policing. We can detect relationship between predictive policing and several fields
of law enforcement science as well among others with criminology, criminal psychology, se-
curity policy, criminal andragogy® etc. Examining predictive policing from an IT aspect we
can state that it is mainly GIS the field it has a close relationship with. In this context mathe-
matics and statistics are those fields which it has a close connection to.

To sum up we can state that predictive policing — despite its strong IT orientation - can be
classified among the criminal sciences. It is obvious though that the subject is set on the edge
of several disciplines out of which the most marked are criminalistics and IT.

THE ROOTS OF PREDICTIVE POLICING

To predict the number of crimes law enforcement experts and researchers have dealt with
the statistical and spatial analysis of certain delicts for decades now (see: crime mapping,
criminal prognostics). It was the last decade when the interest for analytical tools rose signifi-
cantly, which were able to draw useful conclusions from huge data sets. How did these ana-
lytical methods come about? As well as with other innovations used during law enforcement
we can also say about predictive policing that it was the civil sphere that developed the basis
of the method driven by economic interest while later on by realizing the efficiency of the
method law enforcement started using it.

It was mainly universities and bigger companies which created computer programmes
based on models of the private sector which could anticipate customer behaviour. It was the
world of trade where the idea was born that with a wide range of data input we can create
models about customer habits, customer behavior and the expected trend changes.

The bigger store chains started predictive analysis in order to define their future sales strat-
egies after receiving the results. In the predictive analysis of trade Walmart, the US-owned
giant enterprise had a pioneering role. The company analysed weather data in order to decide
what kind and what amount of products should be stored in a bigger amount. They recog-
nized that when certain weather events happen (sudden cold or heat, huge rainfall, strong
wind etc.) the demand for certain products grows in an extreme measure (e.g. mineral water,
duct tape, fruit biscuits, strawberry). As long as they know the coming weather then they can
prepare in time for the expected demand growth and by this the expected demand for certain
products can be predictable. According to Walmart analysts in the case of certain products
there is a clear correlation between the weather and the quantity of the purchased products

8 Mikldsi, M. (2013): 163-176
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(e.g. mineral water) but there are products which require a more thorough statistical analysis
which examines consumer habits in a more detailed way (e.g. fruit biscuits). By realizing
the effectiveness of the method certain researchers tended to discover analogies between the
predictable consumer habits and crimes thus they made computer analyses to “predict” and
prevent crimes.

The methods targeting the prediction of crimes have long been available however, modern
technology only recently developed mathematical algorithms which are connected to this. In
connection with the creation of predictive policing model we must mention the name of Wil-
liam J. Bratton who was the Chief Police officer of Los Angeles. In 2008 Bratton spoke widely
about the successes of LA Police Department mentioning a new method which was used to
predict gang wars and tracking real time crimes. In the testing and further development of
the method Bratton worked closely with the director of Bureau of Justice Assistance, James
H. Burch II as well as with the director of National Institute of Justice (NIJ) Kristina Rose so
that they study the new concept and draw conclusions for the law enforcement agencies. They
organized two symposiums at NIJ during this time. The first was held in November 2008 in
Los Angeles where in her opening speech Kristina Rose emphasized the catalysts role Bratton
played in putting predictive policing in the forefront. She also mentioned that already at that
time there was huge interest in getting to know this new method across the USA. Among
others the leaders of Boston, Chicago, LA, Metropolitan DC, New York Police Departments
and Maryland State Police indicated that they would take part in a predictive policing re-
search and they would be willing to be sample areas of the experimental researches. Besides
the police profession organisations soon the media showed great interest as well as executives
of software manufacturing and private security companies.

The second symposium was held in Providence (Rhode Island) where a general agreement
was reached that it was necessary to continue and develop predictive researches. Participants
emphasized that later results could only be achieved if data sharing between law enforcement
agencies happened, regionalization was strengthened and a strong analyzing capacity was
established.

In the next two years following the second symposium there was a booming rise of inter-
est in predictive policing. One of the reasons for this was partly the exaggerating effect of the
media concerning predictive methods. Several TV stations and newspapers (CBS Evening
News, the New York Times and NBC Nightly News) have reported about a predictive software
package called PredPol (or at least hinted at) as something which can predict precisely where
crimes take place. IBM, in one of his commercials, basically stated it as a fact that a police offi-
cer —thanks to data analysis — had appeared at the crime scene before the criminals appeared.

Naturally, predictive methods have found their real places and roles by now and it has
become clear for professional participants that predictive policing alone cannot abolish crime
though it can be a fairly useful tool besides the traditional methods.” We can say that there
is a wide range of groups in the USA by now which for one reason or another show vigorous
interest in the topic among others people who work in law enforcement, researchers, govern-
ment officials, crime analysts, software manufacturers and human rights organisations etc.

THE MYTHS CONNECTED TO PREDICTIVE POLICING

Predictive policing has also fallen into the trap — through no fault of its own - like several
new therapy, technical innovation or invention that it has spread like wildfire thanks to the
selfish interest of the media which presented it as a new method that basically can decrease

9 Pearsall, Beth (2010): 16-19
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the number of crimes by itself. Thanks to this predictive policing has received significant me-
dia coverage in a short time. Myths were born in connection with the new law enforcement
method and such expectations were composed which totally ignored reality. A false and un-
derlying assumption was developed in certain circles that mathematical and IT background
alone is enough to decrease the volume of crime.'® But it became clear in no time that predic-
tive policing - as the authors of Predictive Policing — The Role of Crime Forecasting in Law
Enforcement Operations put it — is not a crystal ball which shows where the criminals are.

Let’s see what are the most common myths connected to predictive policing.

1. The computer knows the future.

2. The computer does everything instead of us.

3. The application of predictive policing is costly.

4. The precise predictions automatically lead to a significant decrease in crime."

THE HUNGARIAN APPLICATION
OF PREDICTIVE POLICING

When I tried to get to know the predictive method more thoroughly the most obvious
solution seemed to be to get in touch with the American experts. I contacted several experts
through mail but I did not receive any answers. I called the phone numbers on the PedPol
website but in vain, could only talk to the answering machine. I left a message but they never
called me back or sent an e-mail. Then I tried to look for someone among Hungarian experts
doing research in different areas who can provide any significant information. This is how I
first found the well-known Hungarian mathematican, Laszl6 Mér6 (1949) who after I had
outlined what I had read in the American literature said that that these are all based on math-
ematics and their foundations are probability theory and average value calculation. Mér6 said
that he also used a programme which tried to predict at Budapest Water Authority where a
water pipe would develop a fault. Both processes are practically based on the same logic.

I continued the “investigation” and thus found the ex-head of department of the 3 Dis-
trict of the Budapest Police Headquarters about whom a colleague of his said that had written
some kind of computer programme which could predict where cars would be stolen. That is
how I got to the now retired Ferenc Traub police major.

The history of Hungarian predictive policing and this study become interesting from this
point. In the beginning of the 2000s a lot of cars were stolen in Budapest and especially in the
3" District. No day went by without 2-3 cars being stolen in the district so the positions of
the captain and its deputy were both in danger. The only thing they could do was to come up
with a method that would decrease the number of stolen cars. There were not enough police
officers so they had to find another method.

The deputy of the police station who dealt with IT as a hobby started to write a programme
which was based on the calculations of probability theory and average value calculation and
on past events and could forecast when and what kind of crime would happen in the district.

10 Pearsall, Beth (2010): 16-19
11 The book of title ,,Predictive Policing - The Role of Crime Forecasting in Law Enforcement Operations,
Rand Corporation” written by Walter L. Perry et al have been invoked in chapters 3-4.
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THE PREDICTIVE SOFTWARE IN PRACTICE

Let’s look at the application possibilities of predictive software from the practical point of
view, what we can specifically use it for. One of the main areas of use is action plan. If we ask
police officers who make action plans what they base their action planning on then unfortuna-
tely the majority of them would answer where the most crimes happened the day or the week
before. Unfortunately it can be done only superficially because of the workload. On what other
principles can public service be organized? Crime mapping can also be ranked among the more
modern proceedings. There are several undisputable advantages of crime mapping though the
fact is that a map is static in itself since it can record only a given moment of the past (period of
time). To define the optimum patrol routes and posts you need much more than that. Predictive
policing gives help in this. The preparation of police actions and patrolling cannot be a mere
routine. It has to be logical and contextual. Low police resources have to be used in the most
optimal way. The programme entitled BOBE started in 2006."2 At that time the database already
stored data from 2004 and at present the system contains criminal statistics from the past one
and a half decade. One of the advantages of the programme is that its handling is very easy to
learn. Entering new data in the system can be done in ten seconds so it does not provide extra
burden on the staff. BOBE gives prediction in the case of five crime types which significantly
affect the subjective feeling of security, these are: car breaking, car theft, robbery, burglary, tricky
theft. The programme marks out the future spot from past data.

According to the hypothesis of Ferenc Traub some criminals or criminal groups will not
commit crimes one day and repeat it at the same place the following day. He was right. After
committing crime criminals usually change the place of crime, as they expect police patrolling
at the place where they committed criminal acts. (This is the reason why it is often inefficient
to organize police actions based on crime mapping.) Based on the predictive method (if suf-
ficient police resources are available) 80 % of crimes are predictable. However, unfortunately,
only 6-8 streets allocated by the software can be controlled safely due to the low police re-
sources. In case of a single pair of patrolmen has to check an area of 15-20 streets, it has a high
risk that they cannot catch the criminal(s), even if the softer predicted it.

The programme asks the officer on duty how many vehicles can be used the given day
in the service. The programme marks out those 6-8 streets separately for two police vehicles
where according to the forecast the most crimes may occur. The streets belong to one vehicle
are close to each other. The programme gives the most suitable time for the action e.g. that the
most robbery at the given area can be expected on Wednesday between 6 and 10 pm.

What can police expect from the software? It can predict where, when and what kind of
criminal acts are likely to be committed. It can indicate where the different types of criminal
acts will occur. Furthermore, it provides information about where and what type of criminal
activities can expected per streets.

The programme in 2008 also located the most optimum place to install CCTV cameras.
Later on the installments of CCTV cameras were also done by the help of BOBE.

The software can be used efficiently only if criminal data is refreshed every day. It is the
officer in duty who enters the fresh criminal data in every shift. It is very important to enter
accurate data (type of criminal act as well as exact time and address where it was committed)
into the software otherwise it will return incorrect prediction.

12 The name of the programme - BOBE - was given after Ferenc Traub’s wife. The creators of the
programme had been developing the software for long months. They had been working on it after duty
and often until dawn. During their strenuous work it was Bobe who created the calm background for the
creative work with her tasty dishes. In gratitude the creators named the software after her.
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Currently the software is not connected to any databases. New criminal acts have to be
entered into the software manually daily. However, the long term plan is to integrate BOBE
into RobotZsaru (the software used by Hungarian police). As soon as this happens the place
where criminal acts have been committed will be available automatically, as a result of which
crime prediction will be easier.

And what were the results? Within three years the number of crimes declined by 75 %. At
present the “problem” is that there are too few crimes so the programme has to examine a time
frame of several years to give the optimum areas. The programme was introduced to foreign
police officers who attended Sziget Festival in the same district and then took it with them to
France, Germany, Poland and the Czech Republic.

SUMMARY

The first part of the study defined and introduced the notion of predictive policing and
the circumstances in which it was born. Then it showed those areas where predictive policing
method can be used in the everyday law enforcement. Though we cannot and should not
formulate irresponsible expectations in connection with predictive policing. The method has
been tried out and worked in practice but we cannot expect a “miracle” from it. Primarily
it helps to complement the earlier investigative methods, it requires correction, supplement
and development in several areas. Furthermore, the study showed that almost at the same
time with the American programmes, but independent of it a predictive software forecasting
crimes was created in Hungary, as well though its use was not widespread.
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Abstract: Literature is rather apprehensive to recognize the existence of a constitutional
status, as far as the human right to personal security of private individuals is
concerned. Quite the opposite, it puts the stress on the protection of data of personal
character. However, the creation of the European Union area of freedom, security
and justice is an important development in the history of the protection of human
rights. This space is strictly related to the fight against crime (terrorism, organized
crime exemplified by antiquities smuggling, cybercrime etc.), let alone piracy. A
military European operation off Somalia, called “Operation Atalanta”, copes with this
very important case of maritime piracy worldwide. For the first time, the European
Union has been endowed with a military navy force, although not a permanent one.
As far as antiquities “trafficking” is concerned, to which is related the European Arrest
Warrant mechanism, relatively little empirical data have been gathered and published,
compared to other types of commodity traffic, in drugs, wildlife or even human beings.
Italy, endowed with worldwide reputation against antiquities looting, asked in vain
for the adoption of rules against “trafficking” of cultural goods coming directly from
illegal excavations in Directive 2014/60/EU on the return of cultural objects unlawfully
removed from the territory of an EU member state. Besides, a new trend consists of
the criminalization of antiquities counterfeiting whilst there is also the comparable
practice of “antiquities intellectual counterfeiting” on demand of private collectors.
Last but not least, the similarity of antiquities smuggling and the migrant one, as for
their incentives and methodology, has been proved.

Keywords: antiquities intellectual counterfeiting, antiquities smuggling, area of
freedom, security and justice, European Union, piracy, right to safety

INTRODUCTION

The most innovative concept of the twentieth century has been the European integration
in a continent devastated by two World Wars. The success of the European Union (EU) is due
mainly to the fact that war-making mechanism has been blocked. This paper, at first, focuses
on the legal good of safety, particularly in the interior of the Union. This general-range anal-
ysis is completed by a specialized approach to the specific question of the confrontation of
smuggling of cultural heritage.

It is to point out that this paper takes account of the recent scientific research, realized on
the topic of antiquities smuggling in correlation with migrant smuggling.”

1 maniatis@dikaio.gr.
2 A. Maniatis, Migrant and antiquities smuggling, Thematic Conference Proceedings of International
Significance, Archibald Reis Days, Volume 3, 2016 in Belgrade, pp. 162-169.



108 Antonios Maniatis

EU AREA OF FREEDOM, SECURITY AND JUSTICE

Literature is rather apprehensive to recognize the existence of a constitutional status, as far
as the human right to personal security of private individuals is concerned. Quite the oppo-
site, it puts the stress on the protection of data of personal character.

However, the creation of the EU area of freedom, security and justice is an important
development in the history of the protection of human rights. This legal institution is based
on the Tampere (1994-2004), Hague (2004-2009) and Stockholm (2010-2014) programs. It
derives from Title V of the Treaty on the Functioning of the EU, which regulates the “Area of
freedom, security and justice”.

This original concept has a main point of reference, the European citizen, in favour of
whom it has been created.> According to the Commission, this Area includes the essence
resulting from the democratic traditions of the communitarian countries and of the principle
of “rule of law”. It signalizes that the freedom loses a great part of its significance if it cannot
be enjoyed in a secure environment, with a full back of a system of justice, in which all EU
citizens and residents may have trust. So, the notion of this Area is not strictly definable, given
that the notions which form this synthetic innovation cannot be defined accurately, at least
on the basis of juridical criteria. The notion on the matter is general and open, leaving a large
merge of faculty of distinction for its further formation.* It is strictly related to policy fields of
competence, such as the management of the EU external borders. It also includes asylum and
immigration policies and the fight against crime (terrorism, organized crime exemplified by
antiquities smuggling, cybercrime, etc.).

EUROPEAN ARREST WARRANT

For strengthening the judicial cooperation, to ensure the presence of offenders in criminal
proceedings and leaving the long, complicated and traditional extradition procedures, the
European arrest warrant has been introduced.”

On 13 June 2002, the Council of Ministers of the EU adopted the relevant Framework
Decision. This act entered into force on 1 January 2004 and the communitarian countries
were required to introduce it into their national legislations. However, the member states were
reluctant, primarily because of the obligations that resulted from it, which basically required
substantial and specific changes in the national law of the states involved.

Anyway, the warrant may be issued by the national judicial authority if the person that
is returning is required and is accused of a crime meriting a prison sentence of at least one
year or this person is sentenced to imprisonment of at least four months. The order must be
executed as quickly and easily as possible in the rest EU states. This means that member states
may no longer refuse to surrender to another member state their citizens who have commit-
ted serious crimes or at least are suspected of committing such a crime in another EU country,
on the grounds that they are citizens of a member state. The country in which a person is
arrested must surrender him/her to the state that issued the warrant within 60 days from the
date of arrest. If the detained person consents to the surrender, the decision should be brought

3 Fr. Kainer, The Area of Freedom, Security and Justice: Analysis on European Justice and Internal Affairs
Policy, Integration 3/2007, p. 344 (in German).

4 D. Papagiannis, The Area of Security in the European Union, Ant. N. Sakkoulas Publishers Athens —
Komotini 1998, p. 31 (in Greek).

5 S. Stojanovski, B. Stefanova, European Union warrant and extradition procedure, Book of proceedings
of Tara Conference 2015, pp. 380-381.
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within 10 days. However, despite these limitations at the time of execution of the warrant, in
specific cases that the surrender cannot be held with the prescribed period of 60 days, the
decision provides an opportunity to postpone the surrender for additional period of 30 days.

The issuing of the warrant is conditioned with a list of offences, for which this act can be
sent out. In these cases, it should be executed by the State, in which the fugitive is arrested,
regardless of whether the definition of the offence in the State is identical or not, if the offence
is punishable by at least three years in prison in the State which issued the warrant. As long
as other crimes are concerned, namely which are not included in this list or are punishable
beyond the list of 3 years, the principle of “double criminality” remains as a condition for the
execution of the warrant. The list on the matter is related to various crimes, such as unlawful
seizure of aircraft/ships, and is strictly related to the antiquities smuggling, indirectly (partic-
ipation in a criminal organization, laundering of the proceeds of crime) and directly (illicit
trafficking in cultural goods, including antiquities and artworks).

PIRACY AND ANTIPIRACY PROTECTION MEASURES

The above-mentioned remark of the legal literature on the dynamic nature of the Area of
Freedom, Security and Justice is thoroughly confirmed by the recent development of the EU
policy on security matters. This Area has been “duplicated” by the same concept in the field of
public international law, particularly at the high seas. This is true particularly for the criminal-
ity of maritime piracy, which is located especially in this legal zone of the planet.

Some of the most important EU countries were the protagonists even in the golden age
of piracy, a period that began around 1500 and lasted for 300 years.® During that time, the
Caribbean islands and coasts of the Americas were the dynamic centre of a trade empire
linking ships which carried slaves, sugar, precious metals, tobacco, and coffee among all three
and generated enormous wealth for the dominant colonial powers: England, France, Holland,
Portugal and Spain. However, the boom in piracy did come to an end. In the early 1700s Euro-
pean nations began to introduce stronger antipiracy law, increase the number of warships in
the area, and offer rewards to those who turned in pirates. In 1717, England offered pirate cap-
tains and crews amnesty, threatening those who refused with no mercy if, and when, caught.
Over the following years, the buccaneer captains fell one by one.

Nowadays, the EU has created the first military navy fleet in its history, to cope with piracy
in the wider region of Somalia.” This operation, called “Atalanta’, is a paradigm of syncretism,
having a very important impact, particularly in terms of prevention.

It is based on Decisions by the EU Council in accordance with relevant United Nations Se-
curity Council Resolutions and international law. In the area of operations, Atalanta forces are
enabled to arrest, detain and transfer persons suspected of intending to commit, committing,
or having committed acts of piracy or armed robbery at sea. The suspects can be prosecuted
by an EU member state, by regional states or by other states with which the EU has established
relevant agreements. With this fleet another similar operation collaborates, the NATO force
“Ocean Shield”.

If the lifespan of Atalanta has been extended by European Council to December 2018,
another legal measure has been adopted, of undefined duration, in various national legal or-
ders. It is about the institutionalization of commercialized protection, offered by private pro-
fessionals. These guards, usually being armed, serve on board only when ships pass through

6 M. Lara Martinez, Piracy’s golden age, National Geographic History 2016 Vol. 2 No. 1, pp. 67, 74.
7 A. Maniatis, Sea and see piracy, pp. 1238-1247 in the Book of proceedings of the 8" EuroMed Academy
of Business Conference, 2015.
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the zones of high danger for piracy attacks, like Somalia, Nigeria, etc. This international trend
of traditional maritime countries is exemplified by specialized law 4058/2012 “Delivery of
services by unarmed or armed guards to merchant ships and other dispositions”, in the Greek
legal order. One of the first cases of application of this measure was the protection of the oil
product tanker, “Great Lady”, registered in Greece, in August 2012. Somali pirates attempted
to rob the ship, protected by four unarmed professional guards being in coordination with the
crew. They could not reach the ship surface because their ladders were proved to be too short
to make landing.

French Republic was reluctant to modernize its maritime law by adopting the measure
on the matter, as it was inspired by the “doctrine Colbert”. This doctrine has to do with the
traditional culture of state interventionism for the protection of merchant navy, introduced
by the Marine Minister Baptiste Colbert in the 18 century. Antipiracy policy was considered
as a case of “royal power”® However, in 2014 the French state institutionalized anti-piracy
protection by private guards for mercantile navy registered in France.

INSUFFICIENT LEGISLATION ON EXCAVATIONS
AND ANTIQUITIES SMUGGLING

Today the unlawful removal of cultural property is regarded as utterly unacceptable.
Alongside the international conventions applicable in the case of war or armed conflict, par-
ticular importance has the 1970 UNESCO Convention on the means of prohibiting and pre-
venting the illicit import, export and transfer of ownership of cultural property.® This text,
which is the most important to cope with antiquities looting, has now been ratified by 127
countries. With the Act on the Return of Cultural Objects which entered into force in 2008,
Germany incorporated the Convention into national law and on this basis cultural assets
brought unlawfully to Germany after 26 April 2007 can be stopped and returned at the re-
quest of a State party. It has turned out however that the demands contained in the law are so
high that no single cultural object has been returned in this way to date. Given the difficulties
in applying the Act on the Return of Cultural Objects, the German Government presented a
report on the protection of cultural property in Germany in April 2013, which assessed the
legal situation and recommended key improvements in the form of amendments to the law.

Finally, a new law was adopted, the Act on the Protection of Cultural Property, which
entered into force on 6 August 2016."° What was previously regulated in three different acts is
now regulated in one single piece of legislation. Furthermore, numerous new and simplified
provisions were added. The new Act was adopted inter alia to implement the new EU directive
2014/60/EU of 15 May 2014 on the return of cultural objects unlawfully removed from the
territory of an EU member state. Previously, Germany considered cultural property within
the meaning of the EU Directive protected only if it had been entered in a register of cultural
property of national significance. Since 1955 (the previous provision dates back to 1919) it has
been common practice in Germany - and some other States — to register protected cultural
property in lists to make sure that such cultural property is not exported without a license.
About 2.700 entries have been registered in Germany, to September 2016. However, the vast
majority of Germany’s national cultural property, especially in public museums and similar

8. - P. Beurier (Dir), Maritime Laws, Dalloz 2014, p. 863 (in French).

9 Federal Foreign Office, Protection and restitution of cultural property, http://www.auswaertiges-amt.
de/EN/Aussenpolitik/Kultur/Kulturgueterrueckfuehrung.html.

10 Federal Government Commissioner for Culture and the Media, Key aspects of the new Act on the
Protection of Cultural Property in Germany, September 2016, pp. 5, 9, 10.
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institutions, was previously not protected by law. To take advantage of the extended scope of
the protection provided by the new EU Directive (in favour of each interested member state)
and to close legal gaps which existed in Germany up to the adoption of the new German Act,
public collections as a whole are protected as “national cultural property” in virtue of this Act.
This means that claims for the return of such property are now subject to longer limitation
periods (75 years) under the EU law.

It is to signalize that according to the fourth report of the Commission in the matter of the
application of the former Directive 93/7/EEC, Bulgaria and Italy insisted on the question of
illegal trafficking of archaeological objects coming from illegal excavations, due to the diffi-
culties to cope with, in order to prove either the origin of the goods or the date of their illegal
removal of the territory of the State concerned or both these data.'’ As a matter of fact, they
asked for a solution of this problem through the revision of the directive but this measure was
not taken, at least directly, through the adoption of the aforementioned Directive 2014/60/EU.

First of all, it is not coincidental that the mainstreaming archaeological state among them,
Italy, in its relevant report to the Commission gave some information on the objects illegally
removed (namely 10.372, from 2008 to 2011), of which many consisted in archaeological
goods coming from illegal excavations.'” The point that has not been mentioned in this re-
port is that there exists a gradual reduction in the number of illegal excavations discovered.
More concretely, excavation is not a crime that can be quantified in absolute terms, just as it
is impossible to pinpoint exactly which and how many ancient relics are removed from sites
each year.”” However, a general idea might be given by the numerous relics by the TPC Unit
and other law enforcement agencies. There has been a gradual decrease in the number of
clandestine excavations discovered, whose numbers have dwindled from a peak of more than
1.000 per year, identified in the 1980s and 1990s, to 103 in 2008. This impressive achievement
reveals the importance of the political will to make use of the state power to cope with antiq-
uities looting, as it is the case of Italy endowed with a worldwide reputation.'*

According to the same report of the Commission, the EU member states signalize that,
for evident reasons they do not have information on the total of cultural goods being illegally
removed from their territory. So, it is difficult for them to evaluate whether the removals have
increased or not. Finally, it is to point out that the trade of antiquities coming directly from
excavations implicates particular difficulties as for the question of documentation and proof
of the commission of the crimes on the matter. It is also possible to make the illegal traffic
itself more difficult, due to the frequently used practice of “antiquities laundering”.

11 Commission, Report from the Commission to the European Parliament, the Council and the European
Economic and Social Committee Fourth report on the application of Council Directive 93/7/EEC on the
return of cultural objects unlawfully removed from the territory of a member State/*COM/2013/0310
final*/, p. 5.

12 Commission, Report from the Commission to the European Parliament, the Council and the European
Economic and Social Committee Fourth report on the application of Council Directive 93/7/EEC on the
return of cultural objects unlawfully removed from the territory of a member State/*COM/2013/0310
final*/, p. 8.

13 G. Nistri, Chapter 11 The Experience of the Italian Cultural Heritage Protection Unit, in S. Manacorda
and D. Chappel (eds.), Crime in the Art and Antiquities World: Illegal Trafficking in Cultural Property,
Springer Science + Business Media, LLC 2011, p. 185.

14 A. Maniatis, The measures for protection of cultural goods, RSC, 2010, n. 1, p. 304 (in French).
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LITTERATURE ON ANTIQUITIES SMUGGLING:
AN UNDERSTUDIED CRIMINALITY

As far as antiquities smuggling is concerned, it adopts a more inventive methodology than
migrant smuggling, as implied by the so-called “Chippindale’s Law”, which is the following:
“However bad you feared it would be [so far as antiquities looting and smuggling are concerned],
it always turns out worse”. Relatively little empirical data have been gathered and published
on it, compared to other types of commodity traffic, in drugs, wildlife or even human beings.

Most countries have no dedicated art police, an important point to note, as it is evident
that the governmental administration of these countries does not consider art crime of suffi-
cient severity to warrant a department of its own, despite numerous publications to the con-
trary.”” The reason for this is the relative paucity of sufficiently extensive empirical data and
statistics on art crime — the result of a cyclical self-destructive system. The empirical data are
sparse because governments do not dedicate resources to gathering and analysing data on art
crime. They do not dedicate resources because the existing data have not proven their extent
and severity to them. Interpol’s Stolen Works of Art department acts as an information-gath-
ering point for world art police, keeping track of reported crimes and stolen objects on a
data-base, and functioning as a point of reference. They publish annual data, as reported to
them by constituent countries, but they themselves admit that the data from each country are
incomplete and report only a fraction of the total art crime activity. That said, Interpol ranks
art crime as the fourth highest-grossing criminal trade, behind only drugs, arms, and human
trafficking, a subtle distinction from the US Department of Justice, which ranks it third, ahead
of human trafficking. Anyway, we consider as very important the fact that human trafficking
exists, let alone that it is comparable with antiquities smuggling. A recent research on sex
slavery, human trafficking and urban child markets claims that there are more slaves today
than at any point in human history!*¢

Art crime has come understudied due to two primary factors. On the one hand, police
services do not distinguish stolen art from general stolen property in their filing activities and,
on the other hand, there is a limited number of art crimes coming to police attention at all (the
rest remaining in the dark side of criminality).

LITTERATURE ON ANTIQUITIES SMUGGLING
AND THE “ANTIQUITIES INTELLECTUAL
COUNTERFEITING” THEORY

A research, supported by the European Research Council under the EU’s Seventh Frame-
work Program, has ended up to the following findings until a recent empirical study conduct-
ed in Cambodia and Thailand."”

a) Organized crime is involved in antiquities looting and trafficking

That is why the first anti-looting L. 3658/2008 in the Greek legal order has submitted
groups committing cultural law crimes to the legal notion of criminal organization.

15 N. Charney, A History of Transnational Trafficking in Stolen and Looted Art and Antiquities, pp. 139-
140, in G. Bruinsma (ed.), Histories of Transnational Crime, Springer Science + Business Media New
York 2015.

16 E. Benjamin Skinner, A Crime So Monstrous, Mainstream Publishing Edinburg and London, 2008, p. 17.
17 S. Mackenzie, T. Davis, Temple looting in Cambodia. Anatomy of a Statue Trafficking Network, Brit. J.
Criminol. 2014, 54, pp. 722-740, mainly p. 722.
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b) The traffic in looted artefacts overlaps with the insertion of fakes into the market

As a matter of fact, the fake monuments have proved to be a serious danger for culture and
science as they may prevent specialists from drawing reliable conclusions on the historical
past. It is not coincidental that national legal orders have the tendency to criminalize the
acts on the matter, such as the antiquities counterfeiting. This tendency is exemplified by
the aforementioned Greek L. 3658/2008, which has introduced the delict consisting in
counterfeiting of monuments. This new delict has to do not exactly with the construction but
with the promotion of fake objects.

A development of the recent expansion of the antiquities market lies in the much widened
access to the acquisition of ancient artefacts provided by the growth of the internet and its wide-
ly used trade forums.'® Since the advent of the internet as a major vehicle for retail of all kinds,
anyone with a computer and phone line can now purchase an endless variety of antiquities —
most of minor significance or monetary value — merely with a few strikes of the keyboard and a
credit card. The effects of this on the antiquities trade worldwide has not been studied in great
detail, although doubtless it has increased the business in forgeries and petty thefts.

Last but not least, besides the case of (material) counterfeiting, there is an immaterial al-
ternative on international scale. Private collectors make use of the services of some experts to
see their collections upgraded. This phenomenon is called “fulfilment of desire” of collectors,
who pay archaeologists and art historians for this kind of treatment of their antiquities. These
experts have the tendency to upgrade the value of these objects by making use of ambivalent
technical terms and expressions, such as the term “figurines”. Indeed, this word may declare
an important object of ancient times, dedicated to worship processes but also a simple toy, for
kids. We have introduced to legal doctrine the following original technical term: antiquities
(or monuments) “intellectual counterfeiting”."’

It is about an expression comparable with the official term “monuments counterfeiting”
for the aforementioned type of delict. This proposed terminology is inspired by the term “in-
tellectual forgery” being used by the doctrine as for the delict of emission of a false medical
certificate, comparable with the delict of document forgery. Anyway, the issuing of a false
medical certificate may occur due to pure altruism of the expert (doctor) towards the patient,
for instance towards a youngster as for the question of his military service, whilst experts
proceeding to antiquities intellectual counterfeiting do not try to help some weak members of
the society but powerful private collectors or museums with large vanity.

c) Few stages there are between looting at source and the market placing of objects

Amazingly few stages exist between the stage of looting at source and the one of placing of
objects for public sale in internationally respected venues.

RESEARCH ON MIGRANT
AND ANTIQUITIES SMUGGLING

The aforementioned research on migrant smuggling and the antiquities one, conducted
unitl the beginning of 2016, has ended up to the following similarities:

a. Financial incentives, although antiquities smuggling has the particularity that it is basi-
cally a “white collar crime”;

18 M. Miller, Introduction to Feature Section: Looting and the Antiquities Market, Athena Review, Vol.
4, no. 3.

19 A. Maniatis, On the field archeological research and museums Supplementary education in Cultural
Law, Ant. N. Sakkoulas Publishers Athens — Komotini 2010 (in Greek).
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b. Transnational character, with Italy as a country of strategic location;

c. Incorporation into the notion and the modern legislation on “criminal organizations”,
as for antiquities looting and smuggling and as for human trafficking, even if there is also the
case of migrant smuggling, which deserves to be incorporated into;

d. Unlawful variations, namely human trafficking against migrant smuggling as well as
monuments counterfeiting against antiquities looting and smuggling;

e. Potential bonds with cases of terrorism or other similar armed movements (refugee and
migrant smuggling may facilitate the entrance of prospective perpetrators of acts of terrorism
to the countries they want to offend, terrorist organizations or rebels are funded through an-
tiquities looting and trade);

f. The existence of various legitimate tools, under the common label “sponsors”, relevant
to these two types of criminality or the correspondent legitimate social activity (the role of
sponsors has been institutionalized for the legal immigration whilst companies may help the
authorities outlaw perpetrators of crimes against the property of cultural goods).?’

We consider that all these findings remain actual, as political instability, let alone terrorist
attacks mainly in Western Europe (France, the UK, etc.), and financial crisis continue to pre-
vail, on international scale.

CONCLUSION

The right to personal safety constitutes one of the most important civil fundamental rights.
It has been significantly promoted by the EU and deserves further consecration and protec-
tion. It would be useful to correlate it to the rights relevant to the enjoyment and protection
of cultural goods, particularly heritage. The current paper has confirmed the previous recent
research on the bonds between terrorism or other similar armed movements and antiquities
looting and smuggling. It has also highlighted the complex nature of the set of cultural law
crimes, exemplified by the modern delict of antiquities counterfeiting. Anyway, further re-
search on law and practice relevant to excavations, antiquities looting and smuggling is highly
recommended.
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Abstract: The paper is devoted to the problems of criminalistic strategy and trends of
criminalistics. These problems are decided by analysing criminal policy in connection
with criminal law, penitentiary, criminal procedural, criminological policies and
criminalistic strategy. The concept of criminalistic strategy is formulated as a field of
knowledge connected with counteraction to the crime with the help of criminalistic
means in the long term. The authors also paid special attention to the functions of
criminalistics in different ways: 1) the function of science development (scientific); 2)
the function of ensuring practice (investigative, prosecutorial, judicial, lawyer) (prac-
tical). The functions of criminalistics are differentiated depending on their focus: 1)
cognitive; 2) prognostic; 3) educational (or didactic); 4) preventive.

As a result of this research the authors have formulated some trends in criminalistics:
1) crimininalistics started to support not only investigators and prosecutors by
criminalistic means, but judges, barristers and other participants of judicial proceeding,
as well; 2) criminalistics has to turn from studying the traditional materially recorded
traces to the investigation into sonic (acoustic), electronic and genome ones; 3)
expansion of the criminalistics limits.

Keywords: criminal policy, criminalistics, criminalistic strategy, function of
criminalistics, trend in criminalistics.

INTRODUCTION

The formulation of criminal policy is affected by the political vector and international
position of the state, maturity of civil society, conditions for the commission of crimes, in-
tellectual, technical, tactical, methodical and legal possibilities of representatives of criminal
justice agencies to counteract crime, the availability of qualified specialists in the sphere of
combating crime, volition of representatives of criminal justice agencies to counteract crime,
understanding of the objectives of the criminal justice agencies and the purposes of pun-
ishment. These factors also explain why there are different approaches to the formulation of
criminal policy in different countries and historic periods. Because of this idea, we started to
find connections between criminal policy and criminalistic strategy, and among criminalistic
strategy, function and trends of criminalistics.

1 E-mail: shepitko.valery@gmail.com.
2 E-mail: shepitko.michael@gmail.com.
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CRIMINALISTIC STRATEGY AND CRIMINAL POLICY

Anselm von Feuerbach (1775-1833) was the first scientist to use the term “criminal poli-
cy”?. He understands it as a branch of science, which should give the criminal legislator guide-
lines for better organization of the matter of justice. A similar definition was suggested by
Franz von Liszt (1851-1919) - a systematic complex of reasons, based on scientific research
into the causes of crime and the effects produced by the punishment — grounds, in accordance
with which the State should deal with crime by means of punishment and related institutions.
Therewith he clarifies his position by stating that science-based criminal policy requires that
criminal biology (anthropology) and criminal sociology (statistics) data should be taken as
a basis for it. This approach turns criminal policy into a “broad” inter-branch and interdisci-
plinary concept for criminal law sciences, criminal procedure, criminalistics and other related
sciences®.

Currently, criminal policy can be defined as the sphere of knowledge, based on the study
of the causes and effects of crime, aiming at strategic crime prevention by means of social
and political impact on the reforming of criminal justice system in the long term. For crim-
inal policy it is important not only to set strategic goals, but also to draw conclusions as for
reaching them.

Criminal policy formulates strategic objectives for the sciences of criminal justice and
differs in the following areas: 1) criminal law policy; 2) penitentiary policy; 3) criminal pro-
cedural policy; 4) criminological policy; 5) criminalistic strategy.

Criminal law policy should solve the problems of formulating the tasks of criminal law;
principles of criminal law; strategy of its variability; the number of penalty types and their
understanding; the purpose of punishment, exemption from criminal liability, punishment
and enduring it. The primary objective of the criminal law policy is a strategic, long-term im-
pact on the criminal law through the accurate knowledge of the cause and effect of the crime.

Criminal law policy can formulate the problems of the Criminal Code, the basis of crim-
inal liability, the formation of general criminal law principles (for example, non bis in idem;
omnis indemnatus pro innoxis legibus habetur), the purpose of punishment, etc. This is why
criminal law policy cannot exceed the bounds of formulating strategic prospects of legal
groundwork, which of course considerably narrows the criminal policy in comparison with
the concept of criminal policy. Criminal law policy is also influenced by international treaties,
conventions, strategic development of the state.

The penitentiary policy of the state is also connected with the realization of laws and by-
laws in this sphere. It is realized by means of creating conditions for correction and reso-
cialization of convicts, the prevention of the commission of new criminal offences both by
convicts and by other persons and also the prevention of tortures and inhuman or humili-
ating treatment of convicts. Cesare Lombroso (1835-1909) points out that criminals should
be treated in conformity with individuality of each of them and his/her character should be
taken into account if they want to achieve any satisfactory results®. The joint of the criminal
law and penitentiary policies is important because the criminal law policy forms purposes

3 Yy6muckmit M. II. O4epKy yTONIOBHOJ NOMUTHUKM: IIOHATHE, VICTOPUA M OCHOBHBIE IPOOIEMbI
YTONOBHOI HOMUTUKM KaK OCHOBHOTO 3/IeMEHTa HayKu YTo/loBHOTO Ipasa. - Mocksa: IHOPA-M,
2010, XII, p.55-56

4 don Jlmcr ®. 3agauy YromoBHON IOMUTHKY, B u3nokeHun bopuca Iypsmua. — CII6.: Tumo-
Jurorpadus K. JI. TlenTkoBckoro, ExatepuH. kaH., yr. Kasnau., 6-71, 1895, p. 2

5 Jlombposo Y. Hoseitmne ycmexu Hayku o mpectymrenuu // Ilpectymusni denosek / Ilep. ¢
nTaNbAHCKOr0. — Mocksa: 9xcmo; Cankr-Ilerepbypr: Muarapxg, 2005, pp. 219
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of the punishment which influence the formation of the purpose of the whole penitentiary
legislation.

The problems of criminological policy are also of some interest for researchers. Anatoly
Zakalyuk (1930-2010) singled out the tasks which are set with respect to this science and the
ways for their realization®. One of such vectors was the development of the modern strategy of
counteraction, first of all, to organized, economic, corruption-related crime, crime connected
with illicit drug trafficking and violent crime, including contract, acquisitive and violent and
acquisitive crime and also among persons who were previously convicted and among minors.
Taking into account these tasks which are set with respect to criminology, one can assert the
presence of the common vector for the criminal law sciences, the common purposes and tasks
and also the strategy of counteraction to crime. In other words, in the context of the criminal
policy, one can also speak of the criminological policy (strategy).

The information about the contents of the criminal procedure policy can be found in the
provisions of the Criminal Procedure Code concerning the tasks of criminal proceedings, the
principles of criminal proceedings, etc. They include the protection of a person, the society
and the state from criminal offences, the protection of rights, liberties and legal interests of the
participants of criminal proceedings and also ensuring a quick, comprehensive and unbiased
investigation and judicial examination so that each person who committed a criminal offence
could be brought to responsibility within the scope of his/her guilt, no innocent person could
be accused or convicted, no person could be subject to ungrounded procedural compulsion,
so that a proper legal procedure is applied to each participant of the criminal proceedings. The
presence of a real mechanism connected with the achievement of a goal and the supervision
of the bodies of criminal justice is crucially important for the successful realization of the
criminal procedure policy.

The interest in the strategy has increased greatly in criminalistics in the XXI century. The
newly published works with respect to this problem (O. Bayev’, R. Belkin®, V. Bernaz’, H.
Malevski'®, M. Shepitko'') are worthy of attention. According to H. Malevski, the existing
approaches to the place of the criminalistic strategy in criminalistics differ: 1) a certain in-
strument which shows tendencies and directions of the development of the science; 2) an in-
dependent part of the science; 3) a certain model or program of the investigation of a certain
crime'?.

6 3axkamok A. Il. Kypc CyuacHoi ykpaiHcbkoi KpyMiHOMOTii: Teopis i mpakTuka: ¥ 3 xH. — Ku. 1:
TeopeTwysni 3acagy Ta icTopis ykpaiHcbKoi KpumiHooriunoi Haykn. — Kuis: In Ope, 2007, pp. 34-35

7 baes O. f1., baes M. O. O KOHeYHbIX Le/IAAX [eATeTbHOCTH YYaCTHUKOB YTOTIOBHOTO CY/IOIPOU3BOJICTBA
M CTpPATeTVsiX UX JOCTIDKeHus (K mpobreme KprMuHanucTndeckon crparernn) // Kpummuamucr
nepBoneyarHbii. — 2012, Ne 4, pp. 8-18

8 Benkus P. C. KpumMuHamcTika: mpo61eMbl CerofHEelIHEro AH:A. 371000/ HeBHbIE BOIIPOCHI POCCTIICKOI
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At present the criminalistic strategy has been already formed as a category and a separate
direction. The development of the criminalistic strategy as a separate category in criminalis-
tics has not reached the level of a separate branch of the science. The criminalistic strategy
cannot be realized in the investigation of a certain crime either as it contradicts the realization
of the criminal policy of the state. That is why the criminalistic strategy is the field of knowl-
edge connected with counteraction to the crime with the help of criminalistic means in the
long term.

FUNCTIONS OF CRIMINALISTICS

Criminalistics in realization of its strategy can be considered in three aspects: as a science,
as a taught course and a practical activity in the fight against crime. Traditionally, criminal-
istics serves the purposes of disclosure, investigation, legal proceedings and prevention of
crimes.

Every crime should be promptly and fully solved. To solve the crime means to identify
all its features and the offender. A crime can be solved by means of activities based on scien-
tific methods, techniques and procedures of criminalistics. The solution and investigation of
crimes involves the use of scientific and technical means, technical and tactical methods, and
methodological recommendations.

Judicial proceedings are also not possible without the use of criminalistic expertise
(knowledge). Tactical techniques of court proceedings, application of scientific and technical
means (such as audio and video recording, videoconferencing), guidelines for considering
certain categories of cases are required in court. It is actually about judicial criminalistics or
criminalistics of judicial activities.

Hans Gross (1847-1915) considered criminalistics accessory in relation to criminal law
and defined it as the study of realities of criminal law. According to the “father of criminalis-
tics”, the essence of the new science consists of: 1) revealing the truth in every criminal case
(practical aspect); 2) the study of the criminal and the criminal offense (theoretical aspect)®.

Criminalistics is continuously expanding the object of its research. Criminalistic exper-
tise (knowledge) is useful not only for investigative activities, but also for forensic intelli-
gence, prosecutorial, judicial, lawyer, experts activities. Therefore, the functional orientation
of criminalistics and its means is important for various types of legal activities.

Criminalistics as a science performs important functions: 1) the function of science devel-
opment (scientific); 2) the function of ensuring practice (investigative, prosecutorial, judicial,
lawyer) (practical). These functions are related to each other and are interdependent, reflect-
ing the unity of theory and practice.

The functions of criminalistics can also be differentiated depending on their focus. In this
respect, it is expedient to distinguish between the following functions: 1) cognitive; 2) prog-
nostic; 3) educational (or didactic); 4) preventive.

The cognitive function lies in the fact that its methods and means promote knowledge,
insight into the unknown. Criminalistic expertise (knowledge) is aimed at obtaining objec-
tive information, identifying certain patterns and relationships. Knowledge is acquired in
scientific and practical directions. The cognitive function of criminalistics is carried out in
the context of activities of various subjects, applying criminalistic expertise (knowledge). The

13 H. Gross’s views on the content of forensic science are described in his works on the problems of crime
disclosure (See: Ipocc I. PykoBofcTBO [/Is1 Cy[eOHBIX ClIejoBaTeNell KaK CUCTeMa KPUMUHATMCTUKIL.
Hosoe n3p., nepemned. n u3f. 1908 r. -Mocksa: Jlekcdct, 2002, p. 1088)
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pragmatic side of cognitive function of criminalistics shows in investigative, judicial, prose-
cutorial activities and advocacy.

The prognostic function of criminalistics promotes making projections, models, long-
term planning of activities, development of its strategy and tactics. The prognostic function
can be also carried out in the context of scientific research, analysis of the trends of scientific
advancement, general and sub theories.

The educational (didactic) function of criminalistics focuses on academic aspects, the
problems of studying criminalistics. Educational (didactic) function supplies the content
for the learning process, provides learning with the educational product, and offers the best
forms and methods of teaching criminalistics. The target audience of criminalistic knowledge
is prospective lawyers, practicing professionals in the process of retraining and professional
development. The educational (didactic) function of criminalistics is to provide lawyers de-
pending on the lawyer’s specialization and his/ her future profession (investigator, prosecutor,
notary, legal counsel, judge, lawyer, etc.) with criminalistic knowledge of different range.

The preventive function of criminalistics is to prevent crimes or reduce their number. The
aim of criminalistics is to prevent crimes. But this area is in some sense limited. Many sciences
that comprise the criminal law cycle contribute to the prevention of crimes. Criminalistics
facilitates the development of special preventive measures (mainly technical) (for example,
improving locking devices, alarm systems, creation of special paper (or protective nets) for
documents and etc).

TRENDS IN CRIMINALISTICS

Research of criminalistic strategy and formulation of criminalistics functions pay atten-
tion to the trends in criminalistics development. The criminalistics trends are mainly depen-
dant on the methodological grounds thereof. The criminalistics methodology is in need of
new researches. The role of the methodology lies in counteracting the emergence of crim-
inalistic “phantoms”, anti-scholar concepts and theories, false ways for the development of
the science. Recently the emphasis has been on the potentials of applying new (non-conven-
tional) methods. They suggest using astrology, palmistry, kinesics, criminalistic hypnology,
etc. The said offers provide for no scientific ground, they contradict the positive development
of criminalistics, distract the attention from the topical problems of nowadays.

The contemporary advance of criminalistics is featured by the formation of the general the-
ory thereof, elaboration and implementation of modern scientific and technical facilities and
information technologies into the crime fighting practice, improvement of the criminalistic
tactical techniques and proposals of individual methods to inquire into the new types of crime.

The criminalistic knowledge in criminal proceedings is used at various stages of the pro-
cess. This problem becomes even more acute as it is crucial to harmonize the procedural
criminal mechanism in regard to the International and European standards, to introduce
adversary principle, to provide the due balance of public and private interests. The special-
ized scientific sources provide for an active discussion of the “judicial criminalistics”, “judicial

. . . . . » < . . .. . . . b2
proceedings criminalistics”, “tactics and methods of judicial investigation”. Currently we face
dramatic discussions of the “criminalistic attorney studies’, “criminalistic provision for the

prosecutor’s activity”, “criminalistic constituent of the court” Various approaches to the solu-
tion of the problem of the application “criminalistic knowledge in court” indicate the fairness
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of the point on attributing the regularities of “trial examination of crimes” to the subject of
criminalistics™.

The reform of the criminal justice authorities is intended to change their structure and
functional orientation with the purpose to augment the efficiency and quality of their ac-
tivity. Critical changes refer not only to the organizational work of court and prosecution
offices, but also to the pretrial investigation bodies. Alongside, there are controversial (and
even colliding) proposals to centralize the pretrial investigation bodies (for instance, through
the formation of the respective investigation committee) or further to have a complete refusal
from the pretrial investigation institution and to assign some of its functions to another stage
of the process, i.e. the court one. The democratization of the criminal court proceeding is
also connected with a drive for transformation of the pretrial investigation authorities and
implementation of adversary principles, reasoning of the necessity to let the conflicting social
structure “prosecution-defence” exist. The role of the self-dependent and procedurally inde-
pendent investigator who performs the major function of collecting and recording evidence
(crime investigation function) is materially restricted by the procedural mechanisms (court
control, criminal indictment on the part of the prosecutor, etc.). Under such conditions, the
subjects applying the criminalistic knowledge shall be altered as well. The solution of refor-
mation problems should provide replies to the questions: Who is the subject of collecting and
recording the evidence? What are the ways to achieve the goal in the settlement of the crim-
inal legal conflict? Which means can be used for this purpose? Will the changes facilitate the
efficiency of the crime detection and investigation, court proceedings on a criminal case, and
finally lead to the settlement of the conflict and restoration of justice?

The problem of specifying the goal and ultimate result of investigation, inspiration to as-
certainment of truth in a case is currently under discussion. There are opinions that negate the
opportunity to ascertain the impartial truth in a criminal proceeding or propose to replace it
with another category: the formal truth (procedural, judicial and inquiry ones). Such opin-
ions are erroneous from the methodological point of view.

Truth in a criminal process may not be probabilistic or be restricted by the type or
subject of activity. The impartial truth shall be ascertained as a result of an investi-
gation or court proceeding, otherwise the inquiry activity will become ill-defined.

Elimination of the truth from the goals of the criminal process will indeed affect
the essence of criminalistics as it is. The point at issue is which regularities will be
studied by criminalistics then? Criminalistics is designed through its provisions to

facilitate the activity of law enforcement agencies on the ascertainment of the truth.

Reformation of the pretrial investigation authorities shall be scientifically grounded, sys-
temic and well-scaled. It is far from admissible to make non-pondered or chaotic steps and
doubtful offers to change the procedural criminal area. One may not “break” the foundations
without knowing the things to place instead and the consequences that such “breaking” will
give a rise to. The modification of the procedure will cause the changes of criminalistics means
too. Such reforms must impartially show the existing situation and actual opportunities to put
such changes into practical activity of the investigator or other subjects.

Variance of criminalistic knowledge is in the first line connected with the scientific and
technical progress of the modern society. Informational support of the social environment
has led to “technological support” for criminalistics, development and implementation of in-
formation, digital, telecommunication technologies. Information technologies are the new
category of criminalistics purporting to stand on a due place in its structure. The technolog-

14 Benkun P. C. Kypc kpumunanuctuku B 3-x T. T. 1: O61iast Teopyss KpUMUHATUCTUKY. — MoCKBa:
IOpucts, 1997, p. 84, 147
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ical approach is used not only in the criminalistic engineering, but also in criminalistic tac-
tics and methods (technology to make specific investigation actions, inquiry or criminalistic
technologies).

CONCLUSION

Under the new conditions, criminalistics has to turn from studying the traditional mate-
rially recorded traces to the investigation into sonic (acoustic), electronic and genome ones.
Furthermore, the methods, ways and approaches to work with such traces and the procedure
of collecting and recording them are being changed. In modern conditions, revolutionary
scientific and technological changes lead to the fact that the established criminalistic methods
are not satisfying any more. From discussing the need for universal fingerprinting we turn
to the need for adoption of a special law “On Fingerprinting” to offering the new biometric
methods of identification: DNA fingerprinting registration, identification by iris or retina of
the eye, venous map scan method, video-computer recognition of man by the image of his
face, etc. Objective reasons for the development of science and technology lead to the for-
mation of new areas in criminalistic technology: criminalistic study of explosives, forensic
acoustics or criminalistic phonoscopy, polygraph examination, criminalistic engram exam-
ination.

Thus, the expansion of the criminalistics limits is an objective process. Alongside, one
may not have a mechanical transfer of criminalistic guidelines, approaches and methods as
offered for crime investigations into other areas. The contemporary tasks of criminalistics are
specified through new conditions for the society development, a new phase of the science and
engineering development.
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Abstract: Regardless of the fact that in accordance with Spanish judicial regulations
the Code of Criminal Procedure grants the police reports the value of mere statement,
the practice shows us that, despite the legal provisions, many procedures conducted
during investigation, and among them in particular the expert intelligence reports,
have demonstrated to have great procedural value and are sometimes enough for the
innocence presumption to be weakened.

The police reports allow us to get acquainted with the facts related to the crime
committed, presenting the suspects to Court Authorities disposal, providing
instruments and material proof of the crime, representing as such a valuable source
of police actions conducted in order to demonstrate the relation among terrorist
organizations or organized crime groups.

All the activities of the Judicial Police must be focused on facts, and in accordance with
regulations as well as the legal rights of citizens, in order to maintain the procedural
value they intend. All of these activities, developed most of all in the initial phases
of investigation, should never lose that focus, and we should always keep in mind
the true evidential activity, of which the police reports will take part, and which is
finalized in the indictment phase, in accordance with the principles of immediateness,
contradiction, oral testimony, concentration and publicity.

The analysis of Jurisprudence provides us with the necessary insight we must maintain
in order not to contaminate the above mentioned value, demonstrating at the same
time its importance in the fight against the most serious types of crime.

Keywords: Police reports, procedural value, sources of evidence, expert evidence,
intelligence, organized crime.

INTRODUCTION

The goal of this research paper is to focus on the importance of the expert reports, elab-
orated by the Judicial Police, paying particular attention to intelligence reports, which are
fundamental in the fight against transnational organized crime, as well as terrorism.

In order to do so, we will briefly reflect on the nature and the procedural value of police
reports and police actions conducted during investigation in accordance with the Spanish
judicial regulations aand the regulations with regards to the the search of sources of evidence,
harmonized on the one hand, with the Law of the European Union, and on the other hand,
adapted in accordance with different regulations of the European Tribunal for Human Rights,
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all crucial requirements in order for those sources of evidence, to be presented by the Judicial
Police and have procedural effects.

The paper analyzes the expert evidence and studies the procedural value of expert reports,
more specifically the expert intelligence reports.

Even though our Code of Criminal Procedure’ considers police reports to have the proce-
dural value of a mere statement,? the practice has shown us that the report has a fundamental
value for the development of the criminal proceedings, furthermore, without it in most cases
the proceedings would not even be initiated.

Furthermore, the proceedings which are a part of the police reports, are of utmost impor-
tance with regards to evidence development, and are fundamental in the phase of preliminary
investigation.

The report allows us to get to know the facts with regards to the crime; it also serves to
put at Court Authorities disposal the suspect perpetrators and facilitates material evidence
or proof of crime’, thus providing, as will be demonstrated later on, a fundamental source of
evidence, in particular when it comes to the actions undertaken in order to demonstrate the
links among terrorist groups* or organized crime groups.

CONCEPT AND JUDICIAL NATURE OF
POLICE REPORTS IN SPAIN

We can start by defining the concept of a police report® as an official document of admin-
istrative nature, which contains all the actions undertaken by the Judicial Police, and whose
goal is to clarify the crime related facts, as well as to determine the different perpetrators in-
volved, the circumstances of the event and the responsibilities, as is to collect evidence, instru-
ments and proof of crime, all in order to present it at the disposal of the Courts Authorities®.

Based on the words of the Commissioner of the National Police, Martin Ancin’, it is a
document which contains all the details related to the actions undertaken by the members of
the Judicial Police, which could serve as indicators or evidence for clarification and verifica-
tion of the suspect illicit behavior, and in some cases, for the apprehension of the responsible
perpetrators. Cabo Mansilla® defines it as a document which contains all of the details related
to the actions undertaken by the officers of the Judicial Police which could serve as indicators
or evidence for clarification and verification of the suspect illicit behavior.

1 In further text LECrim.

2 Art. 297 of LECrim: “The written reports as well as oral testimonies of the officers of the Judicial Police,
with regards to the investigations which they conducted, are considered as statements for all legal purposes...”
3 Art. 282 of LECrim: “The Judicial Police has for a goal and it is the obligation of all who form part of
it, to investigate all public crimes which are committed in its territory or jurisdiction; in particular, and in
accordance with its jurisdictions, all the necessary actions undertaken in order to verify the facts and locate
the suspects, collect the evidence, instruments and material proof of the crime committed, presenting them
at Court Authorities disposal....”

4 We will show further in this article that such reports with regards to the expert proceedings in many
cases have the power to weaken the innocence presumption.

5 http://www.seguridadpublica.es

6 http://wwwenciclopedia-juridica.biz14.com/d/atestado/atestado.htm

7 MARTIN ANCIN, E “Metodologia del atestado policial. Aspectos procesales y jurisprudenciales,
Tecnos, Madrid, 2002, p. 67.

8 CABO MANSILLA, JM, “El atestado policial. Diligencias basicas”, Direccién General de la Policia,
Division de Formacion y Perfeccionamiento, Madrid, 1991, p. 21.
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The Head of the Department of Procedural Law, Gimeno Sendra’ goes even further in his
definition describing it as preliminary investigation activity, conducted and documented by the
judicial police, of urgent and provisional character, all for the purpose of investigating a crime,
localization and identification of its perpetrators, facilitating support to the victim, assuring cor-
pus delicti and adopting certain cautionary and provisional measures.

From the above mentioned statements, we can conclude that a police report leaves traces
of the investigation activities conducted by the Judicial Police, and has great influence on the
further activity of the Judicial Authorities, as is indicated by Delgado Barrio™.

The actions undertaken by our Judicial Police are in accordance with all technical and
judicial norms, even though we could indicate that in most cases they are not regulated firmly
within our legislation, but through a very changing legal system.

In my opinion that is the reason why police reports, as well as all other actions undertaken
during an investigation, should be under the jurisdiction of either Judicial or Prosecution
Authorities, in order to maintain the procedural value corresponding them.

THE PROCEDURAL VALUE OF
POLICE REPORTS IN SPAIN

For Ruiz Vadillo', the principal goal of the Proceedings is the search for material or real
truth, although in my opinion it refers more likely to the search for the truthfulness of the
facts, separating ourselves from the intellectual practice, which is apart from the terms of
impartiality, neutrality and procedural clearness.

It is for that very reason that the actions undertaken by the Judicial Police, developed first
and foremost in the preliminary stages of the investigation, should not be separated from
those qualifications, always keeping in mind that the true evidential activity of which the
expert reports form part is developed in the indictment phase, in accordance with the proce-
dural principles of immediateness, contradiction, concentration and publicity.

The activities undertaken by the Judicial Police, as is well emphasized by Climent?, should
be focused on the facts. They should also be in accordance with the regulations of the pro-
ceedings as well as the rights of the citizens.

Our Code of Criminal Procedure indicates that the actions of the Judicial Police, as is
emphasized in the Articles 714" and 730" can be considered during oral testimonies, even
though their true value is continually controverted by the Legal System as well as by the Doc-
trine, as is explained by Garcia Mufioz'®, generating thus, in my opinion, continuous attacks

9 GIMENO SENDRA, V, “La prueba preconstituida por la Policia Judicial’, Revista Catalana de Seguretat
Publica, 2010, p. 65. i )

10 COMISION NACIONAL DE COORDINACION DE LA POLICIA JUDICIAL, Criterios para
la practica de diligencias por la Policia Judicial y sobre los “juicios rapidos”, Ministerio del Interior,
Secretaria General Técnica, Madrid, 2006, prologo.

11 RUIZ VADILLO, E, “Resumen’, Cuaderno Vasco de Criminologia, 1999, p. 265.

12 CLIMENT DURAN, C, La prueba penal, Tirant lo Blanch, 2005, p. 8.

13 Art. 714 of LECrim.: “When a witness testimony during oral hearing does not coincide with the
presented report, during the hearing it is possible for either part to solicit the reading of the summary. After
the reading, the President will ask for the witness to clarify the difference or contradiction in question”.

14 Art. 730 of LECrim.: “Based on the petition of either of the parties it is also possible to read the summery
of the actions undertaken, which, for reasons, independent of the will of either of the parties, cannot be
repeated during oral trial”

15 GARCIA MUNOZ, P. L., Estudios sobre prueba penal. Actos de investigacién y medios de prueba en el
proceso penal: competencia, objeto y limites, La Ley, Madrid, 2010, p. 1.
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on the principals of legal security since the police reports are occasionally considered to be
valid proof for indictment, while in some other cases they are indicative evidence, or mere
statements, testimonies or expert evidence.

In my opinion this represents a true risk of constant collision between the protection of
general interests, achieved through judicial practices within the Proceedings with all its guar-
anties', affecting seriously the investigations conducted by the Judicial Police, as is clearly
stated by Sanchez Colomer", which are first and foremost undertaken for the sake of the
safety of all citizens.

Absolutely agreeing with the professor Dolz Lago'®, the Judicial Science continually mix-
es up the activities of investigation and evidential measures, granting evidential value and
investigational activities, which are a part of Judicial Police reports capable of distorting the
innocence presumption without having in mind the principles of contradiction and immedi-
ateness or evidential practice in judicial presence.

It is for that reason that we need to emphasize that Judicial Police undertake the most
decisive activities of the criminal investigations, by motu propri, or following the orders of the
Judicial or Prosecution Authorities.

INVESTIGATION AND THE SEARCH
FOR SOURCES OF EVIDENCE

The Judicial Police" have a key role in the search for material which, as is indicated by
Martin Ancin®, captures its work of verifying and clarifying the facts through the actions
undertaken during an investigation and allows the sentencing body to emit its judgment of
valuation?, which is why I consider that it is of great importance to present a brief review
of the sources of evidence as well as the legality of its collection, with a special emphasis on
expert reports.

As is indicated by Climent?, the valuation judgment of the Judge is an intellectual task,
focused on the facts, employing thus the criteria which are supported by experience, and it is
highly relevant for the Judicial Police to participate adequately in this task and to preserve the
necessary knowledge in order to fully comprehend every evidential activity.

16 Art. 24 of CE: “I. Every citizen has the right to obtain judicial protection, conducted by the judges and
tribunals and in accordance with the legitimate rights and interests not ever facing defenselessness.

2. Also, every citizen has the right of access to a Judge, predetermined by the Law, the right of legal assistance
and defense, or the right to be informed of the accusation against them, during a public proceeding, without
any unnecessary delay and with all the guaranties of being able to use every resource for defense against the
charges, and not having to declare oneself guilty or testify against oneself, thus maintain the presumption
of innocence...”

17 GOMEZ COLOMER, J. L., “La investigacién criminal: problemas actuales y perspectivas de
unificacién internacional’, Revista del Poder Judicial, 2001, p. 207.

18 DOLZ LAGO, M. J., “La aportacion cientifico-policial al proceso penal”, Diario La Ley, 2008

19 Art. 282 de la LECrim.

20 MARTIN ANCIN, E, Metodologia del atestado policial... op., cit., p. 110.

21 Art. 741 of LECrim: “The Court, in accordance with the evidence presented during trial, the presented
reasons for the accusation and defense, as well as the testimonies of the suspects, will present its sentence
within the conditions determined by this Law..”

22 CLIMENT DURAN, C., La prueba penal... op. cit., introduccion.
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Following the classical definitions, for Bentham? the art of proceedings consists of facili-
tating evidence, where evidence is defined as a supposedly true fact, whose purpose is to serve
as a motive for credibility of the existence or nonexistence of another fact.

In reality both Bujosa** and Fenech Navarro® consider that evidence is an activity which
provides to Proceedings through legal sources and procedures the reasons which are to con-
vince a Judge of the truthfulness of the facts.

As is well indicated by Bujosa®, and further supported by Carnelutti*, we must make a
distinction among the sources and means of evidence; the first group not forming part of ju-
dicial world, while the second is developed during Proceedings. So, for instance, the witness
and his knowledge of facts represent a source, while the testimony represents a mean, which
is why we should first search for sources and afterwards incorporate them into proceedings
through means provided by the Law.

This double concept has generated prohibitions whose infractions cause negative effects
in the evidential activity.

Beling?, has put some light on the problem of lack of acceptance of the evidential elements
without any regards to the regulations established by the Constitutional or Procedural Law
since the jurisdiction of Judicial Bodies in investigating the events is not limitless, which is
why the Judicial Police should also respect these limits in their investigative tasks. In the same
way, Véscovi® focuses on the crossroad between investigating the truth and respecting fun-
damental rights, which certainly need to be resolved in favor of the later if our intention is for
the activities and specifically the expert reports to hold procedural value.

Our Constitutional Court indicates that the presumption of innocence® emphasizes that
the certainty of guilt, obtained by the evaluation of evidence, is reached by employing the cor-
responding guaranties of the proceedings... and that the evidence represents a foundation for
conviction by the judge; as well as the importance of preserving the presentation of the evidential
means and the guaranties of the said presentation’’.

As is indicated by Fernandez Entralgo® the regulatory norms of evidence, even though it
may sound as a paradox, serve to prosecute and install penalties upon the guilty individual,
but also as a guarantee of all of the rights of the above mentioned person, which is why, if the
actions undertaken by the Judicial Police violate the said rights, they cannot take part in the
Proceedings, nor could they complete their main objective, which is to present to the Judge a
vivid picture of something he has not witnessed in person which, in the case of expert reports
is often difficult to understand®.

The evaluation of evidence corresponds completely to the authority of the Tribunal, lim-
itating its revision with annulment while verifying whether there has been at least a minimal

23 BENTHAM, ], Tratado de las pruebas judiciales, Ediciones Juridicas Europa-América, Buenos Aires,
1979, p. 18.

24 BUJOSA VADELL, LM y otros autores, Derecho procesal penal, Direcciéon Editorial Ciencias de la
Seguridad, Universidad de Salamanca, 2007, p. 230.

25 FENECH NAVARRO, M, El proceso penal, Agesa, Madrid, 1982, p. 99.

26 BUJOSA VADELL, LM y otros autores, Derecho procesal penal... op. cit., p. 231.

27 CARNELUTTL E, Teoria general del derecho, Comares, 2003.

28 BELING, E, Las prohibiciones de prueba como limite a la averiguacion de la verdad en el proceso penal.
Las p(ohibiciones probatorias, Temis, Bogotd, 2009, p. 3-52.

29 VESCOVTL, E, Teoria general del proceso, Temis, Bogotd, 1999.

30 Art. 24.2 of Spanish Constitution.

31 Fundamento de derecho Segundo de la STC 55/1982 de 26 de julio, en el mismo sentido, la STC
31/1981, de 28 de julio y la STS de 1 de junio de 1982.

32 FERNANDEZ ENTRALGO, J. “Prueba ilegitimamente obtenida’, Revista jueces para la democracia,
1989, p. 24.

33 CAPOGRASSL V., Il problema della scienza del diritto, 1937.
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evidential activity, whether the conviction is revealed through the laws of logic and whether
any illicit methods have been employed, which might have generated failure of defense by
violating the rights which is extrapolated through the revision of statement™.

This principle is found in our procedural law in Article 11.1 of the Law of Judiciary Act®,
which reflects the Doctrine of exclusionary rule® of North American Law which rejects all
evidence obtained with the violation, direct or indirect, of fundamental rights, adopted by our
Jurisprudence since the famous Auto of Naseiro case” in the year 1992.

GENERAL CONSIDERATIONS OF EXPERT EVIDENCE
AND JUDICIAL POLICE

We can define expert evidence as one of the means of evidence, as the statement of knowl-
edge presented by the person non related to the proceedings about certain facts related to criminal
proceedings in the sense of scientific, artistic, technical o practical knowledge®, emphasizing the
presentation of special knowledge of the expert which is finalized in general as any evidential
activity during oral testimony even though it could be considered as preliminary evidence in
the summary phase, performed by the Judicial Police.*.

The expert reports of the Judicial Police are used ever more often, facilitating even more
evidential strength, which is why numerous convictions grant them the quality of testimonial
evidence through the testimonies of police officers in charge of creation of such reports®.
However, I agree with the contrary opinion, the one which considers them to be documen-
tal evidence® whenever it is incorporated in the Proceedings as a pre-established evidence
respecting the principles of oral testimony and contradiction*? since there is nothing more
impartial and relevant like the use of technical knowledge in the search for the truth hidden
among the controversial facts, being how the clarity and certainty of the expert reports have
nothing to do with the perplexity and continuous changes of the testimonies®.

I consider that the scientific progress has made a possible more frequent use of scientific
procedures before the Tribunals with regards to presenting the sources of evidence. However,
there are still many methods which are currently in the phase of standardization* advocat-
ing the emission of conclusions based on statistical percentages, which are considered to be
deprived of any errors instead of certainties or standards of admissibility*® which, without a
doubt, give credibility to expert work.

34 GOMEZ DE LIANO, F, El proceso penal, Forum, Oviedo, 1992, p. 275

35 Art. 11.1 of LOPJ: “In all of the proceedings the rules of good faith must be respected. The evidence
collected, whether directly or indirectly, which is not in accordance with the fundamental liberties and
rights will not be taken into consideration”.

36 www.law.cornell.edu/wex Cornell University Law School.

37 Auto de la Sala II del Tribunal Supremo de 18 de junio de 1992.

38 BUJOSA VADELL, LM y otros autores, Derecho procesal...,op., cit., p. 235.

39 GIMENO SENDRA, V., Manual de Derecho Procesal Penal... op., cit., p. 662.

40 GARCIA MUNOZ, PL., “La actividad policial con incidencia probatoria’, Estudios sobre prueba
penal. Volumen 1. Actos de investigacion y medios de prueba en el proceso penal: competencia, objeto y
limites, La Ley, Madrid, 2010, p. 27.

41 GIMENO SENDRA, V., Manual de Derecho Procesal Penal... op., cit., p. 284.

42 SSTC 33/2000, de 14 de febrero y 80/2003, de 28 de abril.

43 Y ya asi lo sefialaba BENTHAM, J., Tratado de las pruebas... op., cit., p. 120.

44 LUCA DE, S., “La prueba expert y su valoracion en el ambito judicial espafiol’, Revista Electrénica de
Ciencia Penal y Criminologia, 2013.

45 The Judge Harry Blackmun (Daubert vs. Merrell Dow Pharmaceuticals, 509 US 579, 1993) advised
on demanding the expert control and a general consensus of the scientific community, as well as the
determination of the procentege of error and the fulfillment of technical standards as a necessary
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Our Law finds it that the expert report needs to include the description of the initial
state of the object of the analysis, the operations and the expert conclusions always in the ac-
cordance with the adequate control performed by the Attorney of the Justice Administration,
but however, there are no precise rules with regards to the evaluation of the evidence where
common sense is to be employed, which with all due respect has had negative effects in the
cases of Judges who lack adequate education with regards to the evaluation of evidence, espe-
cially in relation to the IT technology or intelligence related to financing of terrorism, as will
be analyzed further in the paper.

Our legal foundation for the expert reports elaborated by the Judicial Police is found in
both Procedural Law, as well as in Constitutional Law 2/86 of the Security Forces and Bodies
and in the Royal Decree 767/1987 which describes the duties of the Judicial Police?, being
how they vary much*, we must add to this traditional classification the IT expert analysis,
especially having in mind the ever growing activity of Cyber Crime, as well as expert analysis
related to intelligence, which are fundamental when it comes to prosecution of terrorism and
organized crime for whose emission the knowledge obtained by the activities performed by
the Judicial Police are crucial and very difficult to obtain in any other area of the scientific
doctrine or knowledge.

After having made this brief introduction with regards to the expert evidence, we will
move on further to the analysis of their procedural value and in particular,of the expert anal-
ysis of the intelligence as a relatively new area of investigation.

PROCEDURAL VALUE OF EXPERT REPORTS
OF THE JUDICIAL POLICE

There are certain occasions in which the expert reports are not reproducible, which is why,
as we have explained above, the Jurisprudence considers them as preliminary expert evidence
although they are to be presented during plenary session through testimony in order to guar-
antee the principle of contradiction®.

In any case, since the year 2002*° our Procedural Law have recognized the documental
value of the expert reports whenever they are elaborated and presented by the official labora-
tories and with the record of all of the protocols implemented for their elaboration®'. This hes-
itation of Jurisprudence, as in other police activities, has been constant even with the follow-
ing inconsistencies indicating that the blood alcohol test can be substituted for the testimony
of the agents, and in other occasions that the expert analysis on its own is not sufficient, and
it is necessary for the testimony to be performed®, which is why it is required because of this

criteria for the performance of an expert analysis in accordance with protocol.

46 Arts 456 to 485 and 741 of the Codeo n Criminal Proceedings.

47 Arts. 292,111 g) and 28, respectively. .

48 ALONSO PEREZ, E y otros, Manual del Policia, La Ley, Madrid, 2003, p. 474, y VELASCO NUNEZ,
E., “La prueba expert’, Diario La Ley, N° 8258, Seccion Doctrina, 2014, p. 10.

49 Among others, SSTC 100/1985, from the 3th of October; 103/1985, 4th of October; 148/1985, 30th
of October; 145/1987, 23th of September and 89/1988, 9th of May; 80/1986, 4™ of July; 149/1987, 30 of
September; 22/1988, 18" of February; 137/1988, 27" of July; 19/1992, 14" of February; 51/1995, 23th of
February y 49/1998, 2™ of March.

50 Modification of the art. 788.2 of LECrim, introduced by the Constitutional law 9/2002, on the 10*
of December.

51 Agreement of the non jurisdictional comitte of the Second Audience of the Supreme Court from 25th
of May 2005.

52 SSTC 43/2007, 26" of February and 134/2007, 4™ of June.
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judicial insecurity to have a complete regulation of the activities of investigation, including
expert reports.

Another aspect worthy of reflection with regards to the procedural value of the expert
reports is the repercussion of the activities of the parties, such as the lack of disagreement
or a petition of contradictory reports, which are crucial in order to be able to convert the
expert analysis into an evidence introducing it to a trial as a document, as was ratified by the
European Justice since the year 1988, which should be the way to go because in this way the
principle of contradiction is respected and the police report maintains the procedural value as
a preliminary evidence making its reproduction sufficient in the oral stage.

Furthermore, since the year 1991our Constitutional Tribunal, has established that it is not
necessary for the First Instance Judge to be present at the reclaim of traces found at the place
of the crime scene®, and as from year 2006, the Supreme Tribunal® grants documental value,
without the presence of the officers, to the action of technical police inspection with the col-
lection of prints in case that none of the parties requests to be present during oral testimony.

It is evident that certain actions undertaken by the Judicial Police, such as technical inspec-
tion, should have the value of preliminary evidence developed™ before any action of the Judicial
Authority, and making a bold statement, replacing its immediateness, being how collection of
evidence is a natural ambiance for the police activities” which ensures that the traces can be
selectively presented at the hour of elaborating expert reports or in case of an emergency.

Nevertheless, I must disagree with the exception of urgent actions which must be undertak-
en, that it should always be necessary to obtain judicial authorization or the one of an interested
party for the collection of traces which are afterwards to be used for expert analysis since, apart
from the cases where such collection could directly violate someone’s right to privacy, it would
require constant intervention by a Judge or a Prosecutor for every investigative group.

For example, during the investigation of environmental crimes, since it is necessary to
wait for a Judge or a Prosecutor for the recollection of traces which are to be analyzed, many
of those traces could no longer be available or the perpetrator could be far away by the time
of their arrival. As a result, the crime remains unpunished.

The level of expertise, technical knowledge, organization and transnational character of
crime makes it necessary for the fight against this phenomenon to employ efficient tools at the
disposal of the Judicial Police, which is modern, impartial and most of all qualified, counting
on the society’s support and which according to my understanding can react with anticipation
and with all the guaranties of the judicial intervention with full procedural effects.

Obviously, the report elaborated by the Judicial Police can be subject to contradiction
with other experts at the petition of either of the parties, but that first report with the use of
scientific methods allows us to obtain the sources of evidence, respectfully and always guar-
anteeing the fundamental rights without the previous authorization of the Authorities, which
is why it should be granted procedural value.

For example, in the proceedings with regards to attacks of 11-M in Madrid, the evidence
for the charges were based fundamentally on the expert reports, without a doubt elaborated
in detail and maintaining the principle of impartiality, dignified of any regular procedural
action.

53 STEDH December 6™ of 1988, as. C-10590/83, Barbera, Messegué and Jabardo vs. Spain.
54 Among others, STC 24/1991, February 11*.

55 Fundamento de Derecho 1, STS 27 de diciembre de 2006

56 SSTS 28" of January, 20th of March and 5% of May 2000; 17" of October 2005.

57 GARCIA MUNOZ, P. L., “La actividad policial con incidencia probatoria”... op., cit., p. 28.
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It is evident that expert reports, even more so if they are reports of intelligence or economy,
can be in contradiction with the patterns of the Procedural Law, suppressed to continuous vari-
ations in its interpretation on behalf of Jurisprudence, but the Judicial Police® should be com-
petent to investigate without the need to initially address to Court,” the contribution it makes
with its technical and scientific reports represents the rationalization of the Proceedings.

We will conclude by focusing our attention on the intelligence expert reports.

PROCEDURAL IMPORTANCE OF INTELLIGENCE EXPERT
REPORTS ON ORGANIZED CRIME

We first of all have to define intelligence. According to the United Nations® the concept is
not easy to explain, and often is intertwined with information.

According to some opinions it is information prepared for undertaking actions; according
to others it is evaluated information, and for some it is information transformed through
analysis, but we can conclude that it is any kind of information which is useful for the Security
Forces and Bodies to be able to fight crime.

Traditionally, intelligence was oriented towards fight against terrorism, but recently, due
to the high level of specialization of many types of crime, the intelligence has become indis-
pensable for the fight against any kind of organized or financial crime, as well as in the fight
against corruption and money laundry.

On the other hand, the analysis of intelligence elaborated by the Judicial Police has evolved
along with the technology of information and communication through the use of special an-
alytical informatics tools whose work is extremely relevant, as is shown in the expert reports.

In these reports it is necessary to clearly emphasize the scientific method employed during the
analysis which allowed for the conclusions to be made, so that respecting all of the criteria analyzed
in the above written paragraphs its procedural value as source of evidence remains intact.

As we will further see in the jurisprudential analysis, nobody disputes the value of knowl-
edge of the authors of the intelligence reports but what is the subject of the discussion is its
procedural value.

As some authors indicate, it is difficult to disregard the affirmations based on the profes-
sional experience®, but in order to maintain the principle of contradiction this fact does not
prevent any of the interested parties to have access to expert reports of different police units
or even those non related to the Security Forces and Bodies, as for example, those elaborated
by criminologists who without a doubt have valued knowledge of the matter.

We have to emphasize the declaration of our Supreme Court® in the sense that there is
no reason to doubt the truthfulness, as well as absolute neutrality and impartiality, given its
expertise and involvement in matters of the State and Social and Democratic Law, when it
comes to the elaboration of the expert reports elaborated by the Judicial Police.

58 STS 22" of July of 2004.

59 DOLZ LAGO, M. J., “La aportacién cientifico-policial... op., cit., p. 7.

60 OFICINA DE LAS NACIONES UNIDAS CONTRA LA DROGA Y EL DELITO, Sistemas policiales de
informacion e inteligencia. Manual de Instrucciones para la evaluacién de la justicia penal, Viena, 2010,
p. 1. Disponible en: https://www.unodc.org/documents/justice-and-prison-reform/crimeprevention/
Police_Information_and_Intelligence_Systems_Spanish.pdf

61 En este sentido, GUDIN RODRIGUEZ MAGARINOS, E, “La presunta prueba expert de inteligencia:
analisis de la STS de 22 de mayo de 2009”, La Ley, 2009, p. 5.

62 STS 4™ of December 2005.
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Castillejo Manzanares® emphasizes that (and I agree with his affirmation) the search for
evidence which could be sufficient for indictment is difficult without the police activities add-
ing (and in this we disagree, as well as Guerrero Palomares)®, that the nature of these reports
is doubtful since they are based purely on experience.

However, the information obtained as a result of the activities of collecting intelligence is
undoubtedly a source of evidence through the reports presented at the oral hearings through
the testimonies of its authors, and it is considered as such by the Supreme Court®.

In any case, there is a current doctrine which disputes their value founding its explanation
on the breach of the principle of immediateness, the contamination of the Judicial Authori-
ties, or lack of impartiality perverted by the search for certain statistical results, as is defined
by Gudin Rodriguez Magarinos® or Saez Valcarcel®.

However, I have to strongly disagree with these doctrinal opinions since the search for
strategic goals which marked by the direct teams are in the hands of the Judicial Police is al-
ways executed with a special focus on the fundamental rights through the use of legal methods
of investigation in accordance with the established rules found in its basic principle of per-
formance®, as well as in the Instruction 12/2007 of the Secretary of Security, when it comes
to dealing with the arrested persons, an issue stressed by the public support and recognition
with regards to the work undertaken by the Judicial Police, as is shown constantly through
public surveys of the Center of Sociological Investigations in Spain.

The Police are in charge of obeying and implementing the Law; they investigate a specific
case, search the indications of criminal activity in an objective and impartial way without
separating themselves from the final outcome of the process; they protect the innocent and
punish the guilty, and in that way collect, as is done in the rest of the investigation related
activities, the results of the intelligence reports.

It is because of that fact that we must start from, as is well indicated by®, the nature of
the expert intelligence evidence in order to be able to determine if we are dealing with an
evidence of expert or testimonial nature.

The Supreme Court has different opinions on the matter, considering such evidence in
some of its decisions to be of expert nature’ while in others of testimonial”.

The arguments of those who defend its expert nature lie in the use of complex procedures
which require special knowledge in order to obtain expert evidence, but on the other hand, others
understand that those are simple appreciations founded in the empirical considerations which do
not require any special knowledge, which is why they should be channelled through testimony:.

In this later sense, Guerrero Palomares™ indicates that there is no science or art applied
in the intelligence reports and that those are mere opinions whose use is to embellish a brief
document, while there are others who disagree with this opinion, like Castillejo.

63 CASTILLEJO MANZANARES, R., “La prueba de inteligencia’, Diario La Ley, 2011, p.1

64 SAEZ VALCARCEL, R., “Juicio penal y excepcion. ;Una involucion en el proceso de civilizacion?”.
Estudios de derecho ]udzczal 2007, p. 63.

65 SSTS 13™ of December 2001, or 19th of July 2002, among others.

66 GUDIN RODRIGUEZ MAGARINOS, E, “La presunta prueba expert... op., cit., p. 100.

67 SAEZ VALCARCEL, R., “Juicio penal y excepcién... op., cit., p. 63.

68 Basic principles of proceedmgs, paragrapgh II of the Constitutional Law 2/1986, March 13th , of
Security Forces and Bodies.

69CASTILLEJO MANZANARES, R., “La prueba de inteligencia... op., cit., p. 4.

70 STS 13th of December 2001, 7th of June and 19th of July 2002, 29th of May 2003, 6" and 21* of May
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inteligencia’, Derecho y Proceso Penal, 2011, p. 85.
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Obviously, I share the opinion of the latter author, that the intelligence reports do contrib-
ute with their scientific value acquired through long years of experience in the work of investi-
gation, and it is as such recognized by our Judicial system” considering as one of the require-
ments for the expert evidence, the knowledge and use of technical, scientific, practical and
artistic abilities, necessary in order to depict a reality which the Judge himself cannot know.

This was concluded by the sentence dated from the 31st of March 2010 by the Supreme
Court recognizing it as an evidential method not predicted by the Law as valid, which is elab-
orated by experts who are supporting the Tribunal presenting interpretative elements about
the information related to the case adding that the relevant thing is whether these conclusions
formulated by the experts are rational, and whether they could be assumed by the Court once
they are presented in a rational and contradictory manner.

It is because of all that, that these reports could not be based on simple appreciations, but
they must be able to be presented to a Judge or a Tribunal, the kind of knowledge they could
not acquire on their own.

Now we will move forward in making a more detailed analysis regarding the evolution of
the Legal system of the Spanish Tribunals in relation to the expert evidence.

As a starting point, we will mention the Supreme Court sentence from 13th of November,
1997 in which it is qualified as indirect, expert evidence of personal nature.

The sentence of the Supreme Court, dating from 23rd of October, 2000, taken into account
as an expert evidence, states that it is not a preconstituted document converted in preconsti-
tuded, but of expert nature, in case the accused party fails to express its objection, therefore it
would not be necessary for the experts to testify during oral hearing.

In the sentence of the Supreme Court from 13" of December 2001, with regards to the at-
tack of the terrorist organization ETA in the quarter of the Civil Guard in Llodio, it is qualified
as expert, but always keeping in mind that the documentation in which the report is based on
is at disposal of all parties.

This sentence also confirms that the expert could not be considered as witness because on
the one hand he possess some of the technical knowledge not related to the process, while on
the other hand, because he is replaceable, he examines the documents maintaining the active
position in the process, much unlike the witness who passively maintains the role of the in-
vestigate, through interrogation.

The Supreme Court sentence from the 27th of March 2003, concedes special evidential
relevance to the intelligence reports, refusing to admit that the dependence of its authors to
the Ministry of Interior is a motive for subjectivity.

The sentence of the Supreme Court from 29th of May of 2003 recognizes it as an option of
the expert evidence, defining it for the first time as expert analysis of the information, funda-
mental for the determination of existence or participation in a criminal organization.

In the sentence of the Supreme Court from 26th of September 2005, there is a change in
qualification, understanding that it is not evidential.

This sentence argues the role of the author as an expert, because his appreciations with
regards to who is a member of an organized criminal group were of a generic nature with no
use of technical abilities.

It also disputes the evidential quality of the report, qualifying it as an analysis of the dec-
larations which the Tribunal already has at disposal, which is why the expertise of an author

73 Among others, SSTS 17th of July 1988, 13th of December 2001, 29* of May 2003 and 31°* of March
and 1* of October 2010.
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is neither different nor special, and such report could only be introduced in the evidential
register through testimony.

In the same way, the sentence of the Supreme Court dating from 31* of May 2006 consid-
ers intelligence reports to obtain indicatory testimonial evidence, since they do not include
the knowledge of an expert.

The sentence of the Supreme Court from 19th of January of 2007 continues in the same
argumental manner, adding that it is not important whether the agents are referred to as ex-
perts or witnesses.

The sentence of the Supreme Court from 16" of February 2007 is the first one introducing
an intelligence report about the apologia of jihadist terrorism in the evidential register, once
again qualifying it as evidential, which if is coherent with other evidential methods, could
contribute to the confirmation of the evidence charges without the author having to be con-
sidered as an expert.

With the sentence of the Supreme Court dating from the 25" of June 2007 with regards to
the terrorist organization GRAPO, a new circle is produced admitting the value of the intel-
ligence reports as expert evidence, considering it as capable of illustrating a reality which the
Judge directly could not find out.

However, once again there is a procedural oscillation, by summoning one of the authors
of those reports to oral hearing both as an expert and as a witness, while others are only sum-
moned as experts.

The Supreme Court sentence dating from the 1* of October 2007 grants the same value to
the reports on a document presented by France in a case of terrorism of the terrorist organiza-
tion ETA through the rogatory letter, which since they were conducted by official laboratories
whose officials form part of a Special Brigade, presented to the Tribunal the kind of knowl-
edge without which it could had not found out the reality of the matter.

This sentence is interesting, because for the first time it emphasizes the notes which qual-
ify these reports as evidence, they qualify them as singular evidence, which is not designed
by the Law depending on the free valuation of the Judge, which is not documental unless it is
elaborated by the official bodies and not challenged, participating with a mixed nature, both
expert and testimonial, but closer to expert since by its reading it can provide to the Tribunal
necessary means in order to draw conclusions.

The Supreme Court sentence from the 15th of September 2008, referring to the impor-
tance of the experience of Judicial Police with regards to its knowledge of terrorist organiza-
tions, based on the analysis of the seized documents, as well as the value of the intelligence
reports, which along with their declarations during oral hearing, could have the accusatory
value since they serve to correct the inferences of the Tribunal.

The Supreme Court sentence from the 22nd of May of 2009 about the case of Ekin™ rec-
ognizes that the reports have the goal to make the Tribunal understand the situation of the
organization valuing them as a source of evidence not predicted by the Law since they provide
crucial elements about the information which was the foundation of the accusation.

The Supreme Court sentence from the 13th of October 2009 also analyses the intelligence
reports on forming part of a terrorist organization, recognizing its probatory and expert value
since they affect a part of knowledge which cannot be obtained by the Tribunal.

74 Ekin was an organization declared illegal due to its relation with the terrorist organization ETA.
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I understand that in this sentence it is very much stressed that it is recognized with regards
to the Article 741 of the LECrim” since not all conclusions of the experts were taken into
consideration, which demonstrates the Independence of the Court decision.

Specifically, the sentence indicates that the reports contribute to the relations with a ter-
rorist organization, but not when it comes to the evidence with regards to the identification of
objectives, the recruitment of new militants or double militants which were on trial.

The Supreme Court sentence from the 31st of March 2010 on being a member of a ter-
rorist organization declares inadmissible the annulation of the expert intelligence because the
police officers were present as experts, recognizing the presentation of technical knowledge
necessary to emphasize a reality to which a Judge could not had come on his own.

Lacking the limited character, it qualifies as indirect evidence supported by the testimo-
nies of experts, which is why it must be evaluated alongside other evidential methods.

It is important to emphasize that the sentence declares that there is no doubt about the
impartiality of its authors since Article 5 of the Constitutional Law 2/1986 of Security Forces
imposes it, besides recognizing its professionalism and the possibility for any of the parts to
propose alternative ruling.

I restrain myself from stressing this possibility since the defense with all the guaranties
prevents ulterior resources which presume the annulation of the evidence methods.

In this line continues the sentence of the Supreme Court of the 21 of March of 2011 in the
case of Kalashov involved in organized crime, illicit association, money laundry and forged
documents,.

The sentence mentioned the reports elaborated by the Police Forces of different countries
qualifying them as intelligence reports and recognizing their evidential value for investigating
new forms of transnational organized crime.

It declares impartiality, the expert quality of its authors and the importance and the neces-
sity for such reports, which add to credibility.

The sentence of the Supreme Court dating from the 25th of October 2011with regards to
the intelligence reports on terrorism, which stands out because it analyses the entire studied
judicial practice, concluding with the validity of the reports as expert evidence, as long as the
conclusions are rational and presented in a contradictory way before the Tribunal, but with a
particular vote against.

Once again, we are faced with contrary opinions, the mirror of a catalog of different deci-
sions which we have demonstrated in our jurisprudential analysis which is why, in my opin-
ion, it is necessary for one permanent decision to be made which cannot be conducted by
Jurisprudence, but the legislator, because the free interpretation of the evidence in accordance
with Article 741 of our Law on Criminal Proceedings under these parameters is only creating
insecurity and uncertainty.

In the Supreme Court sentence dating from the 28th of March 2012 with regards to anoth-
er terrorist organization, once again the evidential value of intelligence reports is recognized
and as a climax of this jurisprudential line, the sentence of the Supreme Court from the 2nd
of October 2012 leaves all doubts behind as is indicated by Hernandez Dominguez”® with
regards to the procedural value of such reports.

75 In this article the principle of free evaluation of evidence by the Judge is recognized.
76 HERNANDEZ DOMINGUEZ, ].J., “Valor procesal del informe de inteligencia policial”, Diario La
Ley, 2013, p. 14.
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At the end we will emphasize, a new (even though conducted by the National Audience)
sentence of its Third Section of the Penal Court, dating from the 2nd of February 2015 in
which the intelligence reports form part of the evidential register with regards to piracy at sea.

In this last sentence we will analyze the most important element that allows for the intel-
ligence reports due to their objectivity, impartiality and independence, as well as evidential
effectiveness without procedural contradiction unless the parties involved demonstrate their
discontent, the character of preconstituded evidence, introduced in the plenary through the
testimony of its authors.

CONCLUSIONS

The activities described in the report are in an obvious relation to the indictment, which
is why we must abandon in practice the consideration that the report has the value of a mere
denunciation despite the criticism of different authors who conclude that such an opinion
would interfere with the activities which are to be undertaken by the Judicial Authority since
based on Article 282 of the Spanish Law on Criminal Proceedings, in my opinion, this aux-
iliary task does not represent an additional limitation to their competences, but an addition
itself demonstrating evident professionalism, strictness and specialization.

In our legislation it would be wise to introduce a more detailed regulation with regards to
the activities undertaken by the Police since this issue is replaced by Jurisprudence, which is
far from being constant and is always changing, which according to my opinion only gener-
ates judicial insecurity for the Judicial Police as well as for the other participants involved in
the forensic science, and of course for the victims and the society as a whole.

We must recognize the importance of the Judicial Police role in the search and presenta-
tion of the evidence sources, among which is the expert report, in which its authors must con-
tribute with their knowledge going far beyond an empiric or recopilatory activity appreciated
directly by the Judicial Authority with no need for additional reports since then it would lack
the authentic procedural value.

It is for that reason that the reports should reflect the police science known by experts in
issues such as terrorism, other forms of organized crime and financial investigations, which
are of an incredible importance in order to collect the necessary logical material employed for
the functioning of criminal organizations.

We must emphasize though that this kind of police science cannot disregard the funda-
mental human rights in order to be considered as such, as well as all of the procedural princi-
ples which guarantees that its efficiency will remain intact.

After a detailed analysis of Jurisprudence and Doctrine with regards to expert and intelli-
gence reports, we must conclude that its evidential, personal and indirect value is sometimes
recognized, while in other occasions it is considered as preconstituted evidence if the parties
do not oppose to it, other opinions consider it to be testimonial and indicative, understanding
the reports not as expert; the opinions once again lean towards the expert recognition in oc-
casions even documental, similar to the reports of the official laboratories; and finally, in the
most recent sentence it is qualified as expert with the same procedural weight as testimony or
documental evidence.

However, in my opinion and in the end we must be more ambitious demanding a more
clear regulation of the expert intelligence in all of our Procedural Laws, as documental evi-
dence, but for that we must be aware that since the beginning of the Proceedings we must re-
spect unless it interferes with other interests worthy of protection - the security, the investiga-
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tion, the victims, the principle of contradiction and the right to defense. With those previous
conditions in mind, it should be viewed as expert evidence in any case.

We should be aware that only by following that line of interpretation and action, we could
grant the intelligence reports, as well as all of the investigation related activities, its procedural
value which they deserve having in mind the fundamental and crucial importance of such
reports in order to be able to achieve prevention of the illicit activity and eradication of some
of the most serious forms of crime which represent a great threat to the State of Law, such as
terrorism and transnational organized crime.

I finally consider absolutely crucial for all of our legislations to be harmonized in order to
achieve a full international cooperation, which is absolutely necessary in the fight against all
of the above mentioned forms of crime, and only as such can it achieve efficient results and
further judicial efficiency which follows after our police investigations.
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Abstract: The modern police organisations strive to be “intelligence-led”. Initial step in
achieving this is to, first of all, understand what is meant by “intelligence-led policing”
as well as what criminal intelligence information are and how they are generated.
Criminal intelligence information is no ordinary, or so called “raw information”,
which without analysis has minimal value. Certainly, we must point out the fact that
the gathering of quality information has always been good for police work; however,
nowadays modern police organizations are using sophisticated systems for collecting
useful information, adding new value to them after the process of evaluation, collation
and analysis, creating a new product - Criminal Intelligence Information. Such
information will remain without value unless delivered to appropriate users, which
are mainly tactical or strategic teams. Tactical criminal intelligence information
provides assistance in operational investigations, while strategic criminal intelligence
information is mostly used to create policy work of police organizations and planning.
In this respect, the use of criminal intelligence information provides a broad view of
the criminal environment, which will provide the police management sufficient basis
for an efficient allocation of resources, and in return will provide assistance in crime
prevention and criminal investigation.

Criminal intelligence information, as the subject of this article, will be explained in
detail, and special attention will be paid to the topics of collecting, evaluating, collation,
analyzing and disseminating criminal intelligence information, that is the “criminal
intelligence process”, since in theory and practice this kind of activity is marked by
this term.

Also, the empirical research that has been carried out has presented the results of the
self-assessment of police officers regarding their activities in collecting and indexing
information on the appropriate formalized report, and which represent the “raw
information” which is necessary for the creating of criminal intelligence information.

Keywords: intelligence-led policing, criminal intelligence, criminal intelligence
process, analysis of information.
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INTRODUCTION

The primary objective of any police service is to prevent crime from occurring. A crime
prevented means one less victim, one less crime investigation and avoids all the expense and
activity that is required to support an investigation. Effective policing, which identifies risk of
harm to communities, prevents crime and assists in the detection of offenders, will always rely
on accurate and timely intelligence.

Professional, effective intelligence management involves linking information from a wide
range of sources to build a composite picture. The collation of appropriate information, its
accurate assessment and timely analysis is vital to effective policing. This means that good
quality intelligence is the life blood of policing operations and is used to inform managers of
risk issues.

In an information-driven society, police departments are under increasing pressure to run
an intelligence-led police model. This model asserts that police can spend less time reactively
responding to crime if supported by a system that provides data analysis and crime intelli-
gence, allowing officers to reduce, disrupt, and prevent crime.? The first step to achieve this is
to understand what is meant by “Intelligence-Led Policing”

Despite its popularity, the effectiveness and/or efficiency of this police organization model
has not been sufficiently tested. Indeed, there is no standard definition of Intelligence-Led
Policing (ILP), which results in the fact that police work led by criminal-intelligence infor-
mation is perceived and “framed” differently, depending on the perspective of many scientists
and practitioners.

In the academic community the dominant definition of ILP was given by Ratcliffe: “In-
telligence-led policing is a business model and managerial philosophy where data analysis
and crime intelligence are pivotal to an objective, decision-making framework that facilitates
crime and problem reduction, disruption and prevention through both strategic management

and effective enforcement strategies that target prolific and serious offenders.”

Although the concept of “criminal intelligence” is not new, it has been steadily growing in
stature and importance in the last few years. In 2000 the British Government gave its blessing
with the launch of the national intelligence model; in 2003, the US Government endorsed the
National Criminal Intelligence Sharing Plan;* and then, in 2004, the Hague Programme of the
European Union officially declared “intelligence-led policing” as part of its five-year strategy
for establishing an area of freedom, security and justice.” In other parts of the world, too, no-
tably in Australia, New Zealand and Canada, criminal intelligence has been embraced as the
great law enforcement hope for the future.

This article will review the meaning of “intelligence” in the law enforcement context and,
through a consideration of its inherent characteristics in further text we wish to reveal the
process of generating the criminal intelligence.

2 Ratcliffe, J.H., What is intelligence led policing? Retrieved from http://jratcliffe.net/research/ ilp.htm
(04/02/2017).

3 Ratcliffe, ].H.,Intelligence-Led Policing. Cullompton: Willan publishing, 2008, p. 89.

4 National Criminal Intelligence Sharing Plan, Retrieved from http://www.fas.org/irp/agency/doj/ncisp.pdf;
5 Council of the EU, The Hague Programme: strengthening freedom, security and justice in the European
Union (16054/04 JA1 559), 2004, p. 22.
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CRIMINAL INTELLIGENCE PROCESS

The Division of Intelligence applies the intelligence cycle to accomplish the tasks that fall
under the Division’s responsibilities. The intelligence cycle, as it pertains to criminal intelli-
gence, is the process of developing raw information into finished intelligence for consumers,
including policymakers, law enforcement executives, investigators, and patrol officers. These
consumers then use this finished intelligence for decision making and action. Intelligence
may be used, for example, to further an ongoing investigation, or to plan the allocation of
resources. Also, intelligence is used to develop the criminal threat picture, which contributes
to the overall threat picture. Its purpose is to convert police information and raw data into
usable and/or actionable Criminal Intelligence - CRIMINT.

The Intelligence Process has been depicted in a variety of ways throughout the intelligence
literature. The number of phases in the process may differ, depending on the model used, but
the intent of each model of the Intelligence Process is the same: to have a systemic, scientific,
and logical methodology to comprehensively process information to ensure that the most
accurate, actionable intelligence is produced and disseminated to the people who provide an
operational response to prevent a criminal threat from reaching fruition.

Wherever the concept of criminal intelligence has been formally adopted, the key stages
of the intelligence cycle will be represented in some form or other: Planning and Direction,
Collection, Evaluation, Processing/Collation, Analysis and Production, Dissemination and,
Evaluation and Feedback.” ®

The following text contains individual Criminal Intelligence Process phase review:

1. Planning and Direction - involves management of the entire intelligence effort, from
identifying the need for data to delivering an intelligence product to a consumer. It is both
the beginning and the end of the cycle. It is the beginning because it involves formulating
specific collection, processing, analysis, and dissemination requirements. It is the end because
finished intelligence, which must support decision making and action, frequently generates
new information requirements. The intelligence process is consumer-driven. That is, the en-
tire process depends on guidance from the consumer - the end-user - of the intelligence.
Consumers from all levels of government - federal, state, and local — may initiate requests for
intelligence. In addition, policymakers, executives, investigators, and patrol officers usually
have different information needs. Thus, the effective planning and direction of the intelligence
effort requires an understanding of the needs of a variety of consumers.

2. Collection - is the gathering and reporting of the raw information that is needed to
produce finished intelligence. To be effective, collection should be planned, focused, and di-
rected. The place or person from which information is obtained is called a “source”. Informa-
tion and intelligence can be sourced anywhere and at any time. There are many sources of raw
information, including open sources such as governmental public records, media reports, the
Internet, periodicals, and books. Although often underestimated, open source collection is
important to an intelligence unit’s analytical capabilities. There are also confidential sources of
information. Law enforcement officers collect such information from various sources, includ-
ing citizens who report crime, investigations that are conducted, and speaking with persons

6 Carter, L. D., Low Enforcement Intelligence: A Guide for State, Local and Tribal Law Enforcement
Agencies — second edition, p. 57.

7 In accordance with European Criminal Intelligence Model - ECIM. See The Annex-A European
Criminal Intelligence Model, Justice and Home Affairs Informal, 8-9 September 2005. Retrieved from
http:// www.eu2005.gov.uk. .

8 Read more about Criminal Intelligence Process see the: Sebek, V., Criminal Intelligence Models of
Police Organization in Criminality Control PhD thesis defended at the Faculty of Law, University of
Kragujevac, 2014, pp. 206-296.
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who participate in criminal activity. To gather this information, law enforcement officers use a
variety of collection methods such as interviews, undercover work, and physical or electronic
surveillance. However, the most important (and often most underutilised) source for criminal
intelligence is the patrol officers who are in constant contact with the community and are the
first to attend crime scenes. The more developed the concept of criminal intelligence is, the
greater the volume of information and intelligence contributed by these patrol officers will be.

3. Evaluation - best practice has evolved whereby all information or intelligence submit-
ted is evaluated on the basis of (a) the previous history of reliability of the source and, (b) to
what degree the source has direct knowledge of the information he or she is providing (for
instance, did the source acquire the information directly, or did he or she hear it from some-
one else?). There are different systems in use for this, but, essentially, the idea is the same: to
provide an estimate of risk and reliability for the information. Often the evaluation will result
in a “source evaluation code” consisting of a letter and a number chosen from a standard grid
of options. The evaluation needs to be kept under continuous review as new information may
be discovered which changes the perception. Allied to this evaluation, there may be a further
“handling” or “dissemination” code added that limits the extent of permission for further dis-
tribution. This is intended to protect the information or intelligence from any unauthorised
disclosure.

4. Processing/Collation - processing and collation involves conversion of raw informa-
tion into a form usable by analysts. This is accomplished through information management.
Information management is the indexing, sorting, and organizing of raw data into files so
that the information can be rapidly retrieved. For example, the processing step includes entry
of data into a computer, reduction of data, collation of paper files, and other forms of in-
formation management. Effective processing and collation requires an understanding of the
consumers’ needs, the types of information that are being processed, the collection plan, and
the analytic strategy.

5. Analysis and Production - is the conversion of basic information from all sources
into finished intelligence. It includes integrating, evaluating, and analyzing all available data
— which is often fragmentary and even contradictory - and preparing intelligence products.
In short, analysis gives additional meaning to the raw information. Analysts, who are sub-
ject-matter specialists, consider the information’s reliability, validity, timeliness, and rele-
vance. They integrate data into a coherent whole, put the evaluated information in context,
and produce finished intelligence that includes assessments of events and judgments about
the implications of the information for consumers.

Intelligence and analysis units may devote their resources to producing strategic intel-
ligence for policymakers and executives, providing operational intelligence to continuing
investigations, or making available tactical intelligence for an immediate law enforcement
need. These important functions are performed by monitoring current crime and non-crime
events, warning decision makers about actual and potential threats to public safety and order,
and forecasting developments in the area of criminal activity.

Intelligence and analysis units may produce numerous written reports, which may be brief
— one page or less — or lengthy studies. They may involve current intelligence, which is of
immediate importance, or long-range assessments. Overall, the final product of “raw infor-
mation” analysis is called Criminal Intelligence - CRIMINT.

6. Dissemination - the last step, which logically feeds into the first, is the distribution of
the finished intelligence to the consumers - the same consumers whose needs initiated the
intelligence requirements. These recipients of finished intelligence then make decisions or
take action based on the intelligence that has been provided. This step should also include an
opportunity for feedback, to assess the value of the intelligence that has been provided. The
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decisions, actions, and feedback may lead to the levying of more information requirements,
thus triggering the intelligence cycle once again.

7. Evaluation and Feedback - this function within the criminal intelligence process helps
determine whether or not the requested information was provided and whether or not it sup-
ports needs the requestor. The evaluation and feedback function also acts as a type of quality
control. If the information provided was inadequate or insufficient for the requestor, the in-
telligence analyst will conduct the necessary research and analysis again based on the updated
criteria provided by the requestor. The evaluation and feedback function helps requestors re-
fine their requests and the intelligence analysts refine the scope of their research and analysis.
When the information meets the needs of the requestor, the intelligence analyst can catalogue
it for possible future use, thereby amassing an organizational library of successful practices.

RESULTS OF EMPIRICAL RESEARCH

In order to get the standpoint of the respondents about a very important issue, such as col-
lecting and recording information, the authors created an interview questionnaire with value
scales, by which they examined the standpoints of the employees on this significant issue, i.e.
the willingness of police officers to collect information on a regular basis, record them, and
enter them into a formalized form or unique information system.’

Based on the conducted research, they found out that respondents were “mostly ready”
to regularly collect, record on the appropriate report, and deliver information to a unique
information system. By analyzing the results, the authors come to the conclusion that the
average score is 3.91 and that more than half of the respondents are mostly ready for this job.
Almost a quarter of respondents are always ready, almost a fifth is neither ready nor not ready,
while only 7.3% to some extent is not ready for this type of activity. This data is encouraging
the efforts to establish a process of collecting information that will include all police officers.

9 Empirical research was carried out by a survey technique on a sample of 250 subjects selected by the
method of a disproportionate stratified sample from the following classified subgroups of the population,
based on certain professional and experiential characteristics of such subgroups:

- subgroup (stratum) of police officers of the Mol of the RS, primarily management — Executives
of the Criminal Intelligence Service and Undercover Agents. In the descriptive text, this group is
designated Executives Intelligence Unit;

- subgroup (stratum) of Intelligence Officers of the Criminal Intelligence Service and Undercover
Agents of the MOI of the RS. In the descriptive text this group is designated as Intelligence Officers;

- subgroup (stratum) of Police Officers of the MOI of the RS, primarily management - Executives
of other organizational units (Service for Combating Organized Crime — SBPOK; Police Department —
PU; Police Stations — PS). In the descriptive text, this group is designed as the Executives of other Units;

- subgroup (stratum) of other Police Officers of the Mol of the RS (Service for Combating
Organized Crime - SBPOK, Criminal Police Officers and Police Officers in Police Departments - PU;
Police Stations — PS). In the descriptive text, this group is designated as Police Officers;

- subgroup (stratum) of Analysts engaged in all previously stated organizational units of the Mol
RS. In the descriptive text this group is designated as Analysts.
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Chart 1: Number of operative information (or operative reports) made in previous six months
- descriptive measures

By inspecting the results of the research, it was found that almost one third of respondents
made 1 to 3 reports in the last six months (Chart 1). A little less than that, 27.2% of respon-
dents did not make a single report, 16.4% from made 4 to 6 reports, 11.6% from 7 to 9 reports,
and 12.8% made 10 and more reports. A detailed overview of the percentage participation of
different categories of respondents by the number of reports made in the previous six months
is given in Table 1. From here it can be seen that half of the Executives of Intelligence Unit
made from 4 to 6 reports in the previous 6 months, one-fifth from 7 to 9, same number made
10 and more reports, and only 10% did not make a single report.

Table 1: Number of operative information (or operative reports)
made in previous six months by the category of respondents

Category of respondents None |From 1 to 3|From 4 to 6 |From 7 to 9 10 and more
Executive Intelligence Unit | 10,0% ,0% 50,0% 20,0% 20,0%
Intelligence Officers 2,0% 2,0% 18,0% 36,0% 42,0%
Executives of other Units 304% | 41,1% 14,3% 8,9% 5,4%
Police Officers 29,3% | 45,5% 17,2% 3,0% 5,1%
Analysts 57,1% | 31,4% 5,7% 2,9% 2,9%

Based on the previous table, 42% of Intelligence Officers made 10 or more reports in the
previous six months, 36% made from 7 to 9 reports, 18% from 4 to 6 reports, and only 4% of
Intelligence Officers made 3 and less reports. Executives of other Units generally made fewer
reports. Most of them (41.1%) have made from 1 to 3 reports in the last six months. Almost
a third did not make a single report, while 14.3% of the Executives of other Units made from
4 to 6 reports, and same number made 7 or more reports. The structure of the number of
reports made by Police Officers is similar. Namely, Police Officers mostly wrote from 1 to 3 re-
ports (45.5%), then in 29.3% of cases they did not make a single report, in 17.2% of cases they
made from 4 to 6 reports, and only 8.1% of Police Officers have made 7 or more reports over
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the past six months. Analysts are the category of respondents which makes the least reports.
In particular, 57.1% did not make any report in previous six months, less than one third of
respondents made from 1 to 3 reports, 5.7% of analysts made from 4 to 6 reports, while from
7 to 9 and 10 and more reports were made by 2.9% of Analysts.

After the conducted statistical tests, the following conclusion can be made:

- Executives of Intelligence Units in larger percentage make from 4 to 6 reports compared
to Analysts;

- Intelligence Officers in larger percentage make 7 or more reports compared to Executives
of other Units, Police Officers and Analysts;

- Executives of other Units, Police Officers and Analysts in larger percentage make 3 or
fewer reports compared to Intelligence Officers, and Analysts compared to Police Officers.

Such early findings related to the development of intelligence activities on this geographic
area, that is, the standpoint and self-assessment of officers related to the recording of collected
information in formalized reports, can serve as a basis for comparison with the findings of
research conducted by Maguire and John on the sample of the population of police officers
three Police Force Areas in the UK (Lancashire, Surrey, and The West Midlands), originally
selected as areas for the pilot project of establishing the National Intelligence Model (NIM) In
the United Kingdom'. The research produced valuable information about the experiences of
three different police areas in the process of implementing this type of work.

Thus, the results of this research are very similar to the findings of the research conducted
for the needs of this work on a sample of Police Officers of various types of Police Units of Mol
RS, which defer amongst themselves (demographically, territorially, by volume, etc.).

A part of the comparative research was related to the standpoints of the respondents about
their personal engagement in the collection and recording of information. On this occasion,
the findings are similar, in the sense that staff employed in criminal intelligence units is sig-
nificantly more involved in collecting and recording information compared to other police
officers. Thus, of the other police officers involved in the survey, a significant majority (83%)
stated that they were delivering intelligence reports at least once a month, and only one of
the eight respondents reported that they submitted more than ten reports a month. About
three-quarters of the respondents stated that the subjects of the research (i.e. the object they
were collecting information about) are chosen according to their personal preferences, rather
than in response to the set instructions or priorities in the work, while the others stated that
they are performing these activities while making a balance between these two ways. Also,
over 70% of all interviewed employees claim that they collect information from more than
one source of information on a regular basis (on a daily basis), while others claim to do so
sometimes. More than 70% of respondents believe that the information thus found is general-
ly beneficial to their work, compared with only 10% of those who claim that such information
is generally not helpful.!!

CONCLUSION

Criminal-intelligence affair is an activity that undoubtedly claims that the police can spend
less time reacting, i.e. responding to committed criminal activities, provided that it supports a
system that allows the collection and analysis of information with the aim of producing crim-

10 Maguire, M., & John, T., The National Intelligence Model: Early implementation experience in three police
force areas (Working Paper Series No. 50). Wales: Cardiff University School of Social Sciences, 2004.
11 Ibid, p. 38.
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inal intelligence information. Such information will be strong enough to enable law enforce-
ment agencies to draw conclusions about criminal threats and to assist in decision-making,
both tactically and strategically. Therefore, we will definitely agree with the fact that criminal
intelligence information is related to the concepts of information and analysis, but also that
such products represent a “brand” of criminal intelligence units by which it communicates
with clients (service users) in the primary way.

Professional and effective criminal-intelligence work involves the collection and linking
of information from a wide range of sources on basis of which they will build a composite
image of a threat. To this end, the collection of relevant information, its accurate assessment
and timely analysis are vital for the work of the police. In addition, the quantity, but above
all, the good quality of the collected “raw information” can be linked to good criminal intel-
ligence information. The conclusion imposed based on these facts is that the mobilization
of all police officers in the process of collecting information, as well as other public-private
partners, is expected to increase not only the quantity of information, but also the quality of
the overall information management. Reason for this is that, based on the given results of
the empirical research, the absence of engagement of the largest number of police officers in
the process of collecting information is evident, and rightly it is proposes the involvement of
all the officers according to the principle “every police officer is a sensor’, i.e. a person which
will have the obligation to observe, register, make a report and forward it or enter it into a
specialized database.

In the end we must conclude that the criminal intelligence product will not have any value
if the system is unable to deliver the right information - the right people - at the appropriate
time, in order to take advantage of the values that such a product contains.
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Abstract: The article considers a brief analysis of the legislation relating to the use
of professional knowledge in the criminal process of the Russian Federation and the
Republic of Serbia. Some peculiarities of national legislation are revealed. Similarities
and differences are shown on some issues related to special knowledge. The notion
of special knowledge is given, the question of the admissibility of the appointment
(and conduct) of legal expertise is briefly considered, and the use of specialized
knowledge as expertise is considered. Concerning the examination, the analysis was
carried out according to the following criteria. The persons entitled to appoint an
examination expert are named, a comparative analysis of the contents of the decision
on the appointment of an expert examination is made, and the classification of
forensic examinations in both countries is indicated. In addition, the author presents
the content of the expert’s concept, and the concept of the expert’s conclusion. The
author focuses on the figure of the specialist participating in the criminal procedure
legislation of Russia, and the expert adviser, whose participation is provided for in the
criminal proceedings of Serbia. The author gives a brief demarcation of the figures
of an expert and a specialist in Russia and of an expert and expert adviser in Serbia.
The expediency of introducing certain provisions of the legislation of the Republic of
Serbia into the Code of Criminal Procedure of the Russian Federation is justified.

Keywords: judicial examination, expert, order of court examination, expert opinion,
professional knowledge, specialist, criminal proceedings.

INTRODUCTION

Professional knowledge is essential to provide evidence for the objective examination and
resolution of criminal cases in criminal proceedings. The use of professional knowledge by
participants in criminal proceedings is permissible at various stages of the process. The study
of the use of professional knowledge shows that they have found wide application in the inves-
tigation and examination of criminal cases in both the Russian Federation and the Republic
of Serbia. Investigative and judicial bodies of both countries investigate and consider a variety
of crimes, which can only be disclosed by applying professional knowledge.
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THE CONCEPT OF PROFESSIONAL KNOWLEDGE.

The enactor of the Russian Federation includes knowledge in the field of science, tech-
niques, art or craft to professional knowledge. The definition of professional knowledge
is contained in the science of the criminal process in Russia only, where there are different
points of view. A very interesting view is that professional knowledge includes theoretical
knowledge and practical abilities. Therefore, professional knowledge can be acquired not only
through education, but also in the process of professional activity. Also, professional activity
can be based on special theoretical training, which can be obtained not in connection with
the education (for example, tailors). In general, an understanding is formed that professional
knowledge includes theoretical knowledge and practical skills in the field of science, tech-
niques, art or craft.

The enactor of Serbia and of Russia assigns knowledge, which the person receives through
professional education or professional activity, to professional knowledge.

The question of assigning legal knowledge to special ones is an important issue for re-
search?. Unlike the Code of Criminal Procedure of the Russian Federation, the Code of Crim-
inal Procedure of Serbia (Part 2, Article 113) contains the following provision: examination
can not be ordered with the purpose of establishing or estimating of legal questions that are
resolved in legal proceedings. The CCP RF does not contain an answer to this question.

Thus, it follows that legal expertise in Serbia, as well as in Russia, can not be ordered on
the questions of evaluation of the act’. The expert can not answer the legal questions resolved
during the trial. This provision of the CCP of Serbia excludes the possibility of putting such
questions to the examination, because the final evaluation of such questions applies to the
competence of the court. Also, examination cannot be ordered to the questions of the eval-
uation act in Russia. Accordingly, for all other questions the order of a legal examination is
possible.

CONCEPT AND ESSENCE OF JUDICIAL EXAMINATION

According to the criminal procedural legislation of both Russia and Serbia, one of the
most spread forms of using professional knowledge is judicial examination.

In the Russian legislation, the concept of judicial examination is contained in Art. 9 of the
Federal Law on State Forensic Expert Activities in the Russian Federation, according to which
judicial examination is a procedural act consisting of conducting research and giving expert
opinions on question for resolution, which are put before an expert by a court, a judge, an
body of inquiry, a investigator, an interrogator, in order to establish the circumstances to be
proved in a particular case and requires professional knowledge in the field of science, tech-

2 More about question of assigning legal knowledge to professional in Russia see: Koysin A.A., Use of
professional knowledge in legal proceedings, Textbook, allowance / Ministry of Education and Science
of the Russian Federation, Federal State budget educational institution. prof. Education “Irkutsk state
un. ¢ Juridical Institute. Irkutsk: IGU, 2013; Trapeznikova LI., Professional knowledge in the criminal
process of Russia (concept, signs, structure): the author’s abstract. dis. ... cand. of legal sciences.
Chelyabinsk, 2004, p. 7; Arseniev V.D., Zablotsky V.G., Use of professional knowledge in determining
the actual circumstances of a criminal case, Krasnoyarsk, Publishing house Krasnoyarsk University,
1986; Zhilenkova T.S., Issue of Use of Legal Knowledge as professional in Commissioning of Forensic
Expert Examination, Russian justice, Ne 10, 2017, pp. 78-85.

3 See, for example: Dr Momcilo Grubac, Expert in Criminal Matters under the new Criminal Procedure
Code, Glasnik of Vojvodina’s Advocate Chamber., year LXXXVI, Novi Sad, February 2015, Book 75
Number 2, p. 76.
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niques, art or craft. There is no clear definition of the concept of judicial expertise in the Code
of Criminal Procedure of the Russian Federation. The Regulation of the RF Supreme Court
plenum of 21/12/2010 N 28 “About judicial examination in criminal cases™ notes that it is a
study using professional knowledge in science, techniques, art or craft. This is the procedural
action.

Legal expert activity in the Republic of Serbia is regulated as follows. The Criminal Proce-
dure Code of the Republic of Serbia does not contain the concept of judicial examination, but
it establishes that the procedural body in Serbia appoints an expert when it is necessary to use
professional knowledge to establish or evaluate some facts in the proceedings.”

Professor Momcilo Grubach® notes in his article that examination is an evidential action
that brings to the process the evidence of disinterested professional personnel for facts for
which the establishment of legal qualifications and general education of judges and prosecu-
tors is not enough’.

The court, the judge, the body of inquiry, the person conducting the inquiry, the investi-
gator, they all have the right to order judicial examination in Russia. The court or the court
chamber (collegium), the police, and the prosecutor have this right in Serbia. It should be not-
ed that in Serbia, unlike Russia, the prosecutor has the right to order a judicial examination.

The form of the document to order judicial expertise is somewhat different in the pro-
ceedings of Russia and Serbia. The procedure for ordering judicial examination is regulated in
Art. 195 and 283 of the Code of Criminal Procedure of the Russian Federation in the Russian
Federation, and Art. 118 of the Code of Criminal Procedure of Serbia in the Republic Serbia.

There are some differences in the content of the decision on the order® of institute of ju-
dicial expertise in Russia and Serbia. There are some general concepts such as the reasons for
ordering expertise, the data on the expert or the expert institution in which the examination
is to be conducted, the questions posed to the expert. The content of the order on an expert
examination in Serbia is much broader than in Russia. Thus, order on an expert examination
in Serbia includes the time limit for carrying out the examination, while there is an indica-
tion of the time limit for submitting findings and opinions in the civil process in Russia, in
the criminal process such norm is not contained. Also, Russian legislation doesn’t include an
obligation for the finding and opinion to be delivered in a sufficient number of copies for the
court and the parties. An indication of an obligation for exempted and secured samples, trac-
es and suspicious substances is also contained only in the legislation of the Republic of Serbia.

The criminal procedural legislation of both countries includes the obligation to not dis-
close the investigation data that became known to the expert in connection with the produc-
tion of the expert examination, a warning about the responsibility for providing false findings
and opinions, and the need to indicate the name of the body that institutes the examination.

4 About forensic examination in criminal cases: the RF Supreme Court plenum of 21.12/2010 N 28,
electronic resource, database “Consultant Plus”, https://rg.ru/2010/12/30/postanovlenie-dok.html (last
visited on 06/07/2017).

5 More about term expertise in Serbia see: Simonovic, B. Kriminalistika, Pravni fakultet, Kragujevac,
2004, p. 330.

6 Dr Mom¢ilo Gruba¢, Expert in Criminal Matters according to the new Criminal Procedure Code,
Glasnik of Vojvodina’s Advocate Chamber, year LXXXVT, Novi Sad, February 2015, Book 75 No. 2, pp.
75-91.

7 For the notion of expertise and experts, see: T. Vasiljevi¢, System of Criminal Proceedings of SFRY,
Belgrade 1981, p. 334; D. Krapac, Criminal Procedure Law, First Book: Institutions, Zagreb 2010, p. 472;
B. Markovi¢, Journal of Criminal Proceedings, Belgrade, 1930, p. 355; N. Ogreleica, Criminal Procedure
Law, Zagreb 1899, p. 368; M. Grubac¢, Criminal Proceedings, Belgrade, 2011, p. 280; D. Siracusano, A.
Galati, G. Tranchina, E. Zappala, Diritto processuale penale, volume primo, Milan, 2001, p. 365.

8 See more: Milosevic, M., Kesic, T., Boskovic, A. Policija u krivicnom postupku, Kriminalisticko-
policijska akademija, Belgrade, p. 132.
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The organizational procedural classification of judicial examinations is present both in the
Russian procedural legislation and in the legislation of Serbia.

According to the scope of the study, judicial expertise in both Russia and Serbia can be
basic and supplementary. According to the sequence of conduct, judicial examinations can
be primary and repeated.

In the criminal proceedings of Russia the appointment of supplementary expertise is pos-
sible when new questions arise regarding the previously investigated circumstances of the
criminal case. Supplementary expertise is assigned for the same object (sometimes for sup-
plementary objects), of the same sort, kind, when new questions arise. Repeated examination
is ordered if there are doubts about the validity of the expert’s opinion or the presence of con-
tradictions in the conclusions of the expert or experts, for the same questions as the main one.

According to the CPC of Serbia, a second expert examination can be appointed if the
conclusions of the first expert examination are unclear, incomplete, vague or erroneous, and
also if they contradict themselves or the circumstances of the case, or if there are doubts
about their truth. If these shortcomings cannot be eliminated by conducting a second or sup-
plementary examination, the procedural body appoints another expert who will conduct a
new examination. That is a repeated expert examination in the understanding of the Russian
legislation.

By the number of performers, judicial examinations are divided into individual and com-
mission. Art. 200 of the Code of Criminal Procedure states that the commission expertise is
an examination that is conducted by at least two experts of one profession. Expertise, con-
ducted by experts of different specialties, is called comprehensive. In Russia, the concept of
commission examination is examined in two aspects: a simple commission that is conducted
by experts of one specialty, and a complex commissioned by experts of different specialties.

The CPC of Serbia notes that if the examination is complex, then two or more experts are
appointed for its conduct. The concept of complex expertise in the CCP of Serbia is not con-
tained. At the same time, the question of the specialties of experts is not specified.

EXPERT CONCEPTS

In the case of expert examination, an expert is appointed. According to the Code of Crim-
inal Procedure of the Russian Federation, an expert is a person with professional knowledge
and is appointed in accordance with the procedure established by the Code of Criminal Pro-
cedure for the production of judicial examination and the giving of an expert opinion. Thus, a
judicial expert is a person who is knowledgeable in a certain field of science, techniques, art or
craft and who does not have a personal interest in the case, who is involved in the procedure
established by law to resolve issues of investigation and trial’.

According to the legislation of Serbia, an expert is a person with professional knowledge,
involved in establishing or evaluating facts in the proceedings. Examination can be entrusted
to an expert from the permanent list (register), or to a legal expert agency. In some cases,
other persons may be appointed, if circumstances require so. In some cases, the production of
expertise can be entrusted to a foreigner or to foreign institutions on the profile of expertise.
It should be noted that the experts are not from the lists of permanent experts. It should be
noted that the creation of such a register is also relevant for Russia. In Russia, the draft of a
new law on legal expert activity has been developed, which provides for the creation of a state

9 See, for example: Moiseeva T.F, Fundamentals of forensic expert activity: Lecture notes, Moscow,
Russian State University of Justice, 2016, p. 17.
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register of judicial experts, which includes information on persons with special knowledge
and who have received a certificate of competence.

The person involved as an expert is warned about criminal responsibility under both Rus-
sian legislation and the legislation of the Republic of Serbia. Also, the legislation of Serbia stip-
ulates that an expert must submit his/her findings and opinions within a limited time frame.
In Russia, a similar provision of legislation is provided only in civil procedural legislation. In
addition, in Serbia, it is the duty of the expert to take the oath. The expert is invited to take
the oath before the production of the examination. The permanent expert is warned before
the production of the examination about the oath taken earlier. Thus, there is no need to sign
each time that the expert knows his/her rights and duties. It seems advisable for state experts
in Russia to introduce into the law a rule that requires the oath to be taken once one is given
the right to make expert examinations.

ABOUT THE EXPERT’S OPINION

The result of the examination of the CPC of the Russian Federation is that the expert’s
opinion reflects the progress and results of the expert examination conducted and represents
the written content of the examination and findings on the questions put before the expert by
the person conducting criminal proceedings or the parties. It is always a written document,
the content of which is regulated by law. According to the CPC of Serbia, an expert witness’s
findings and opinion given orally is entered immediately in the record. Information about the
qualifications of the expert, and information about the persons present at the examination is
indicated in the expert opinion."

THE CONCEPT OF A SPECIALIST AND EXPERT ADVISER
AND THEIR RELATIONSHIP

It is interesting correlation between a specialist in the Russian Federation and an expert
adviser in Serbia.

According to the Article 58 of the Code of Criminal Procedure of the Russian Federation,
a specialist is a person with professional knowledge, who is involved in procedural actions in
accordance with the procedure established by the Code of Criminal Procedure, in order to as-
sist in the detection, fixing and seizure of items and documents, the use of technical means in
researching of materials of criminal case, for raising questions to the expert, and also for clar-
ifying to the parties and the court the questions falling in his/her professional competence.

In the legislation of Serbia, an expert adviser is a person with professional knowledge in
the field in which the examination is carried out.

The figure of an expert adviser in Serbia and a specialist in Russia are an additional remedy
and a guarantee of the rights of the accused, which strengthens his/her position and expands
the rights of his/her defense. An expert adviser in Serbia can also be enlisted to help a private
prosecutor, while a specialist in Russia can be enlisted to help the parties and the court. The
purposes of attracting an expert adviser are to clarify the conclusions and conclusions of the
expert, to assist in the formulation of competent questions to the expert, to file an objection to

10 More about expert findings and opinion in Serbia see: Boskovic, A., Kesic, T., Krivicno procesno
pravo, Kriminalisticko-policijska akademija, Belgrade, 2015, pp. 216-217.
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the conclusions and conclusions of the expert when necessary, and to provide other assistance
related to the production of the examination.

Through the institution of an expert adviser, the defense side in Serbia was given the right
to represent its own views on the subject of the examination. The defense side realizes this
right through the figure of a specialist in Russia. It seems that in Serbia the participation and
the possibility of realizing the rights of the expert adviser are more legal. In Russia, the func-
tions of a specialist are broader and include the possibility of attracting him on questions of
professional knowledge, regardless of the conduct of the examination in the case. The expert
in the Russian criminal trial also has the functions of an expert adviser in the Serbian criminal
process (assistance in assessing the validity of the expert’s conclusion, raising questions and
others related to the examination conducted in the case). In the Russian criminal trial, the
participation of a specialist is possible in the form of specialist’s opinion and specialist evi-
dence. The specialist evidence is the proof of the case in Russia indisputably. The problem of
the Russian criminal process on this issue lies in the fact that the law does not define the con-
ditions for recognizing the expert opinion as an admissible proof. Courts prefer to interrogate
a specialist on the expertise, and then his/her testimony is regarded as evidence.

ABOUT THE DIFFERENCE BETWEEN AN EXPERT
AND AN EXPERT ADVISER IN SERBIA,
AN EXPERT AND A SPECIALIST IN RUSSIA

The difference between an expert and an expert adviser in the criminal process of the Re-
public of Serbia is primarily that it is the expert who is tasked with establishing and evaluating
certain facts in the process, which results in the expert opinion as evidence, while the expert
adviser’s the main task is to assist the party (defense) in the examination conducted in the
case. However, both the expert and the expert adviser must possess professional knowledge
from the area in which the examination is carried out. It should also be noted that both the
expert and the expert adviser take the oath.

The main difference between an expert and a specialist in the criminal process of Russia
is that the expert conducts research, and the specialist expresses opinions (opinion) on the
questions requiring professional knowledge.

CONCLUDING REMARKS

Thus, after a comparative analysis, it should be noted that the use of special knowledge
in Russia and Serbia has some similarities. The need to adopt some experience of Serbia in
improving the norms of the criminal procedure legislation must also be noted. So, it is of
interest that the expert takes an oath when he/she obtains the right to be an expert (in office),
which subsequently releases the persons authorized to order an expert examination from an
additional explanation to the expert each time of his/her rights, duties and responsibilities. It
seems expedient to create a register of state forensic experts in Russia following the example
of the Republic of Serbia. It also seems possible to specify and legislatively fix the functions of
a specialist, as it was done with the expert adviser in the legislation of Serbia.
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Abstract: After the introductory part, this paper deals with the cooperation within the
international community in combating narcotics abuse. Then, the paper moves on to
the prosecution side of the narcotics abuse problem, thus pointing to the international
aspect of the jurisdiction to prosecute the offenders of criminal offenses related to
narcotic drugs. This part also analyzes the Single Convention on Narcotic Drugs and
the Convention on Psychotropic Substances that, inter alia, stipulate that any of the
offenses provided for under these conventions, is considered a separate offense if done
in different countries and that convictions made abroad for such offenses are taken
into account to determine the recidivism. In that regard, it points out to the solution
that exists in our criminal proceeding. The following part of the paper discusses the
criminal offense of unlawful production and distribution of narcotic drugs from Article
246 of the Criminal Code, citing the international conventions which are of special
importance for the regulation of such criminal offense. Special attention is paid to the
object of criminal offense together with the recommendation that the term “narcotic
drugs” in the Criminal Code should be replaced by the term “psychoactive controlled
substance” along with providing arguments for such a solution. Considering that the
effective combating of international narcotics smuggling requires a special evidence
gathering known as controlled delivery as referred in Article 181-182 of the Code
of Criminal Procedure, a special attention is given to this matter. At the end of the
paper the conclusions are presented along with the quotes of the specific proposals that
would lead to the change in some legal solutions in order to efficiently prosecute the
unlawful production and distribution of narcotic drugs.

Keywords: narcotic drugs, psychoactive substances, controlled delivery, narcotic
drugs abuse.

INTRODUCTION

Production and circulation of narcotic drugs is nowadays brought under the control of the
states and the international community worldwide so are limited to the amount needed for
medical and scientific purposes. The activities that go beyond these frames are sanctioned as
criminal offenses, so that, when it comes to narcotics, a severe and publicly accepted prohibi-
tion is in place aiming primarily to protect public health. It should be taken into consideration
that a criminal offense linked to narcotics, since the beginning of the last century to the pres-
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2 milena.nikolic@elnosgroup.com



160 Veljko Delibasic, Milena Nikolic

ent, is one of the most important phenomena and a matter of global concern. Such a position
is justified since the abuse of narcotic drugs endangers or harms human health in the modern
world and in our country, taking the form of an epidemic. Therefore, there is a great interest of
the international community to prevent narcotics abuse. Spreading of narcotics abuse and the
danger that carries with it, imposes the need to intervene at the global level. This is made pos-
sible by establishing the organization of United Nations, although certain results have been
achieved even in the time of the League of Nations and even before that. A large number of
conventions relating to this area and the importance of the fight against narcotics drug abuse
implies a constant need to study this issue.

The high degree of social development, science and technology has resulted in the emer-
gence of contemporary forms of crime, which certainly presents a challenge imposed on the
countries and the international community having no easy task to be coped with by legal and
legitimate means to fight all forms of crime including those related to the abuse of narcotic
drugs. Given that crime nowadays knows no boundaries and that the fight against it is not
an independent matter of each individual country but of the entire international community,
the most diverse forms of international cooperation in criminal matters are being created. In
doing so, the international community in combating narcotics abuse implements innovation
of the existing and creation of new mechanisms of cooperation among the competent author-
ities, as well as the adoption of new solutions in the criminal justice protection. In combating
narcotics abuse the police cooperation is a matter of special importance without which the
fight against this form of crime cannot be imagined, including the cooperation among other
authorities in order to prevent and take repressive measures.?

COOPERATION WITHIN THE INTERNATIONAL COMMUNITY
IN COMBATING NARCOTICS ABUSE

The balance between preventive and repressive measures applied in the fight against nar-
cotics abuse, on the one hand, and fundamental human rights and freedoms, on the other, are
the basis upon which the strategic concept for combating this negative social phenomenon
has been established. International cooperation in criminal matters has been significantly im-
proved thanks to a number of institutional cooperations between the organizations, such as,
for example, Eurojust, Europol, European Judicial Network in Europe and others. We should
also mention the European Monitoring Centre for Drugs and Drug Addiction - EMCDDA)*
which is an independent institution that deals with scientific analysis and processing of the in-
formation related to smuggling and abuse of narcotics as well as with creation of proposals for
appropriate strategies and action plans. It was founded in 1993, and its particularly important
contribution represents a harmonized methodology for the collection of national legislation
on narcotic drugs that undergoes analytical processing. The center works with the support of
the European Information Network on Drugs and Drug Addiction.”

When it comes to cooperation within the international community in combating nar-
cotics, it can be said that the engagement of Serbia is satisfactory. The Law on Psychoactive
Controlled Substances (Article 93) provides for the obligation for the ministry responsible
for health to participate at the international level in combating the abuse of psychoactive
controlled substances. Cooperation with the agencies of the United Nations, such as the Inter-
national Narcotics Control Bureau (INCB), the World Health Organization (WHO), as well

3 Delibasic V., Suzbijanje zloupotreba opojnih droga sa stanovista krivicnog prava, Belgrade, 2014, p. 68.
4 www.emcdda.europa.eu/
5 Reitox Network, www.emcdda.europa.eu/about/partners/reitox-network
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as with other organizations and bodies of the United Nations is realized through this ministry.
Also, there is cooperation with the bodies of the European Union in the field of psychoactive
controlled substances, as well as with the European Monitoring Centre for Drugs and Drug
Addiction (EMCDDA). In addition, the ministry cooperates with the agencies and national
authorities of other countries that deal with various aspects in the area of psychoactive con-
trolled substances.

On the basis of the same statutory provision, the ministry carries out the ratified conven-
tions of the United Nations in the field of psychoactive controlled substances and enables
implementation of the procedures that ensure the availability of psychoactive controlled sub-
stances for medical applications, as well as for scientific purposes. At the same time, the min-
istry responsible for health submits to the International Narcotics Control Bureau reports on:
a) agricultural areas planted with plants from which psychoactive controlled substances can
be obtained; b) confiscated volumes of psychoactive controlled substances; c) implementation
of international treaties on psychoactive controlled substances; d) production of plants from
which psychoactive controlled substances can be obtained; e) production of psychoactive
controlled substances; f) export and import of psychoactive controlled substances; g) applica-
tion of psychoactive controlled substances; f) reserves of psychoactive controlled substances;
and g) other reports at the request of the International Bureau of Narcotics Control.

It should be noted that our previous criminal procedural law prescribed a provision ac-
cording to which an authority before which a criminal proceeding has been brought, had the
obligation to submit, without delay, to the Ministry of Interior® both information about the
criminal offense and the offender and the final judgement of a first instance court, when it
came to the criminal offenses for which centralization of data was prescribed under the inter-
national treaties. Such obligations existed, inter alia, for the criminal offenses related to nar-
cotic drugs, which was explicitly provided for in the Criminal Procedure Act’ (Article 521) or
the Criminal Procedure Code® (Article 535). The mere provision was not compatible with the
terminology used in the newer laws regulating such criminal offenses, because the concerned
obligation was referring, among other things, to the criminal offense of “unlawful production,
processing and sale of narcotic drugs and poisons”™ while the criminal acts were referred to as
“unlawful production and putting into circulation of narcotic drugs” (Article 245 of Criminal
Code of FRY), and later as the “illegal production, possession and putting into circulation of
narcotic drugs” (Article 245 of GCC, or Article 246 of Criminal Code).

The provisions of the Code of Criminal Procedure which regulate the procedure for the
provision of international legal assistance and enforcement of international treaties in crimi-
nal matters (Art. 530-538) ceased to have effect upon the entry into force of the Act on Mutual
Legal Assistance in Criminal Matters'® which governs this matter as of 2009. However, this
law does not include a provision stipulating the obligation to submit data on criminal offenses
related to narcotic drugs to the Ministry of Interior, for the simple reason that the Ministry
of Interior files criminal charges against persons suspected of such criminal offenses so these
data are already gathered in one place from which can be delivered to the international bodies
in order to fulfill our international obligations. Such a need existed at a time when our coun-
try was a federal state with the several separate ministries of interior. However, given the fact
that criminal charges in each case do not imply initiation of a criminal proceeding and that

6 At the time of the federal state, this was the Federal Secretariat of Interior or the Federal Ministry of
the Interior.

7 “Sluzbeni list SFR]”, no. 4/77, 36/77, 14/85, 74/87, 57/89 and 3/90 and “ Sluzbeni list SRJ  no. 27/92
and 24/94.

8 “ Sluzbeni list SR]  no. 70/01 and 68/02.

9 The offense under this name was stipulated under the Criminal Code FPRY 1951 (Article 208).

10 “Sluzbeni glasnik RS”, No. 20/09.
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the criminal proceeding do not always end in a conviction, it would be beneficial to prescribe
the obligation of the first instance court to deliver the final judgement to the Ministry of
Interior, in such a way facilitating international cooperation in combating narcotics abuse."

Narcotic drugs are linked with crime in multiple ways. Traditionally, the production and
distribution of narcotics is considered one of the most classic activities of organized criminal
groups.'? After the abolition of prohibition in the United States, drug trafficking as a form
of manifestation of the organized crime is the most lucrative criminal activity. Due to the
huge market and high profits, this business is difficult to control and monopolize, therefore
in this area new associations and new organizations are constantly emerging. In addition, the
narcotics appear as the second largest industry in the world, behind oil. It is interesting that
from the narcotics manufacturer to the last seller, there are eight intermediaries in average
and each time the profit doubles.” In this regard, it should be noted that Europol’s research
shows that in Europe 80% of the money paid by the final consumers for the purchase of nar-
cotics, comes from criminal activities representing half of the total money gained by crime."
Also, according to Interpol, a large part of international crime is directly or indirectly related
to narcotics."” Those criminal offenses generally have a markedly transnational character and
in practice are mainly implemented through an intensive “international cooperation” among
criminal organizations from different countries and even continents.

The fact that drug trafficking is the most profitable and the most frequent illegal trade in
the world market, has always imposed the need to regulate this problem at the international
level. For this reason it requires a daily battle and quality mechanisms in order to be erad-
icated. One such mechanism, of course, represents the international legislation relating to
narcotic drugs. A tendency to control and combat narcotic drugs trafficking by some kind of
international convention has been observed since long ago. Throughout the twentieth century
an international effort was made to fight drug trafficking. US President Theodore Roosevelt
urged thirteen countries to establish an international opium commission in 1909, which in
the following period brought a number of resolutions recommending reduction in the use of
opium. A formal convention followed a few years later (Convention Relating to the Suppres-
sion of the Abuse of Opium and Other Drugs, January 23, 1912, 38 Stat 1912 8LNTS 187).
The following multilateral convention was adopted with the aim to regulate the use of narcotic
drugs for medical and scientific purposes, under the auspices of the League of Nations (Con-
vention for Limiting the Manufacture and Regulating the Distribution of Narcotic Drugs,
Geneva, 13 July 1931). In 1946 UN Economic and Social Council established the Commission
on Narcotic Drugs (Resolution of the First Session of the Economic and Social Council, Of-
ficial Records, ECOSOC, First Session, 1946, Vol 1, p. 168), for the effective implementation
of measures against abuse of narcotic drugs.'® In the coming years, UN passes a number of
conventions that represent a new and adequate framework in the fight against illegal drug
trafficking."”

11 This proposal is mentioned for faster and more efficient data collection and systematization of data,
but it should be taken with caution, as data on all offenses and offenders, including those relating to the
criminal offenses related to narcotic drugs, are registered in the Statistical Office of the RS and in the
criminal records of the Ministry of Interior.

12 Sikman M., Organizovani kriminalitet-krivicni, procesni i kriminalisticki aspekt, Banja Luka, 2010, p. 295.
13 Dobovsek B., Petrovi¢ B., Mreze organizovanog kriminaliteta, Sarajevo, 2007, p. 15.

14 Gogi¢ D., Trgovina drogom kao delatnost organizovanog kriminala, specialist thesis, Belgrade, 2009, p. 5.
15 Ignjatovi¢ Dj., Kriminologija, Belgrade, 2000, p. 229.

16 Bantekas I., Nash S., International Criminal Law, Third Edition, Taylor & Francis e-Library, London,
2009, p. 240-241.

17 Bassiouni C., The International Narcotics Control Scheme, New York, 1986, p. 507.
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The Economic and Social Council of the United Nations convened a conference aimed
at the adoption of the Single Convention on Narcotic Drugs, 1961." Its main tasks were uni-
fication of the whole matter, which would replace multilateral instruments that existed in
this matter by a single instrument, reduce the number of international bodies established by
the existing instruments exclusively dealing with the control of narcotic drugs and ensuring
control of raw materials necessary for the production of narcotic drugs.”” The preamble to
the Convention recognizes the need for the medical use of narcotic drugs in relieving pain
in parallel with the need to have mechanisms to support the justification of use for such pur-
poses. Control in the signatory states is done through the Commission on Narcotic Drugs of
the Economic and Social Council and the International Committee for the Control of Nar-
cotic Drugs. Additional Protocol to the Convention was adopted in 1972. The Convention
on Psychotropic Substances® was adopted at a conference in Vienna in 1971. Just like the
Single Convention on Narcotic Drugs, this convention also tries to separate the illegal trade
in psychotropic substances from the limited legal use for medical purposes. Cooperation of
all countries is required as well as submission of regular reports on the implementation of the
convention. Also, in Vienna in 1988 the United Nations Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances was adopted.? From the preamble to the Con-
vention, it can be concluded that it emerged from the deep concerns with respect to the size
and growth of the unlawful production, demand and trade in narcotic drugs and psychotro-
pic substances. Indeed, an inadequacy of the Conventions of 1961 and 1971 to counter such
phenomena contributed the adoption of this convention.

In addition to the proceeds of the above mentioned international regulations, the World
Health Organization has a great importance in the fight against drug abuse achieved, in par-
ticular by prescribing the lists of substances which are considered forbidden. Furthermore,
other important international bodies that have been established in order to combat drug traf-
ficking are: UN Office for Drug Control and Crime Prevention, Interpol, the US Agency for
combating drugs, Europol, Interregional Institute for Crime and Justice, different non-gov-
ernmental organizations, as well as many other bodies.”

INTERNATIONAL ASPECT OF THE JURISDICTION
FOR PROSECUTION OF OFFENDERS

Our country has ratified the Unique Convention on Narcotic Drugs of 1961 and the Pro-
tocol on Amending the Single Convention on Narcotic Drugs of 1972. This Convention (Ar-
ticle 35) provides for the necessary measures to combat illicit trafficking in narcotic drugs. In
accordance with this provision, taking into account their constitutional, legal and administra-
tive systems, the parties signatories shall: a) ensure the harmonization at the national level of
preventive and repressive action against the illicit traffic and determine an appropriate agency
for coordination; b) assist each other in the fight against illicit traffic; ¢) closely cooperate with
each other and with the competent international organizations to which they belong in order
to lead a concerted fight against illicit trafficking; d) ensure that the international cooperation
between the relevant agencies is done in an expeditious manner; e) ensure that the transmittal
of legal papers between the countries for the purpose of persecution is effected in an expedi-
tious manner to the addresses of judicial bodies designated by the parties, without prejudice
18 ”Sluzbeni list SFRJ-Dodatak ©, No. 2/64
19 Lopez-Ray M., A Guide to United Nations Criminal Policy, Aldershot, Gower, 1985, p. 52.

20 “Sluzbeni list SFR] , No. 40/73

21 “Sluzbeni list SFRJ-Medunarodni ugovori  No. 14/90
22 Lopez-Ray M., op. cit.
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to the right of a party to require that legal papers be sent to it through the diplomatic chan-
nel; f) furnish, if they deem it appropriate, to the International Narcotics Control Board and
the Commission on Narcotics Drugs through the Secretary-General, information relating to
illicit drug activity within their borders, including information on illicit cultivation, produc-
tion, manufacture and use of, and on illicit trafficking in drugs; g) furnish information at the
request of a party.

Also, subject to its constitutional limitations of each party, its legal system and its na-
tional legislation (Article 36, paragraph 2) the Single Convention on Narcotic Drugs, inter
alia, provides as follows: a) each of the offenses provided for under this Convention shall be
considered as a distinct offense if committed in different countries; b) intentional participa-
tion in any of such offenses, conspiracy or attempt to commit any of such offences, as well as
intentional act of preparatory or financial operations in connection with such offenses shall
constitute criminal offenses for which penalties shall be imposed; v) foreign convictions for
such offenses are taken into account for establishing recidivism; g) such offences committed
either by nationals or by foreigners shall be prosecuted by the party in whose territory the
offence was committed, or by the party in whose territory the offender is found if extradition
is not acceptable in conformity with the law of the party to which application is made, and
if such offender has not already been prosecuted and judgement given. Parties shall consider
such offence as an extraditable offence in any extradition treaty existing between parties; f)
if a party which makes extradition conditional on the existence of a treaty receives a request
for extradition from another party with which it has no extradition treaty, it may at its option
consider this Convention as the legal basis for extradition in connection with the offenses
under the Convention.

The Convention on Psychotropic Substances was signed in Vienna on 21, February 1971
and contains (Article 22) penal provisions which, from the aspect of this paper, are the most
important. According to them, subject to its constitutional limitations, each party shall treat
as a punishable offence when committed intentionally, in violation of a law or regulation
adopted in pursuance of its obligations arising from the Convention, and shall take the nec-
essary measures to ensure that such offenses are subject to adequate punishment, such as
imprisonment or other penalty of deprivation of liberty. These provisions also stipulate that
if a series of related actions constituting offences under this Convention, has been committed
in different countries, each of them shall be treated as a distinct offence. The punishments im-
posed abroad for such offenses are taken into consideration when establishing recidivism, and
the offenses committed either by nationals or by foreigners shall be prosecuted by the party in
whose territory the offence was committed, or by the party in whose territory the offender is
found if extradition is not acceptable in conformity with the law of the party to which appli-
cation is made, and if such offender has not already been prosecuted and convicted. Also, it is
desirable that the offenses regulated by this Convention are considered as extradition crimes
in any extradition treaty which has been or may be concluded between any of the parties, and,
as between any of the parties which do not make extradition conditional on the existence of a
treaty or on reciprocity, provided that extradition shall be granted in conformity with the law
of the party to which extradition application is made.
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CRIMINAL OFFENSE OF UNLAWFUL PRODUCTION
AND CIRCULATION OF NARCOTIC DRUGS
(ARTICLE 246 OF THE CRIMINAL CODE)

The criminal offense of unlawful production and circulation of narcotic drugs is referred
to in Article 246 of the Criminal Code, Chapter 23, regulating criminal offenses against hu-
man health. For a complete understanding of the criminal offense, it is necessary to take into
account the international conventions in this field ratified by our country. The most important
is the United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances adopted in Vienna in 1988.% Article 3 of the Convention is of special importance
for stipulating the obligation of parties to determine certain activities as a criminal offense,
as well as activities in which regard the criminalization has been recommended. Also, the
Single Convention on Narcotic Drugs, 1961** which our country ratified in 1964, and the
Convention on Psychotropic Substances of 1971% are of particular importance for this area.
In addition to the basic form, this criminal offense has two more severe forms, two distinctive
forms, and given that narcotic drugs and means for their production and processing represent
objects which are designed or used for the commission of the offense, it is mandatory to seize
them as a security measure. For criminal and political reasons and for easier proving of such
criminal offense it is stipulated that the offender of the basic offense of unlawful production
and circulation of narcotic drugs and its more severe forms, as well as the offender who com-
mits a minor offense such as unauthorized cultivation of certain plants,” can be released from
punishment if discloses from whom he obtained narcotics. It should be noted that the case
law has taken the correct position stating that an offender can be released from punishment
only if he or she reveals from whom he or she purchases narcotics, but not for a full recog-
nition of the offense and disclosure of accomplices in committing that particular offense.?®

The basic form (paragraph 1) of the criminal offense of unlawful production and circu-
lation of narcotics drugs implies a plurality of alternatively prescribed acts of commission.
An unlawful production, processing, sale or offering for sale of narcotic drugs is considered
an act of commission of an offense. At the same time, the act may consist of execution and
unlawful purchase, possession or transfer for sale or facilitation of the unlawful sale or pur-
chase of narcotic drugs. Also, the act of commission of the basic form also includes any other
manner of unlawful placing into circulation of substances or preparations which are declared
narcotics drugs. Essentially, the aforementioned acts of commission can be classified into two
main groups: 1) acts of commission related to production and 2) acts of commission related to
circulation of narcotic drugs.” In case that the same person commits multiple acts of commis-
sion, for example, after unlawful production of narcotic drugs, performs unlawful transfer of
narcotics for sale, and then offers them for sale and eventually performs unauthorized sale, it
would commit only one crime of unlawful production and placing into circulation of narcotic
drugs, while the fact that several acts of commission have been committed could be taken into

23 “’Sluzbeni list SFRJ-Medunarodni ugovori *“, No. 14/90.

24 “’Sluzbeni list SFRJ-Dodatak “, No. 2/64.

25 “’Sluzbeni list SFRJ” No. 40/73.

26 Stojanovi¢ Z., Komentar Krivicnog zakonika, Belgrade, 2006, p. 574-575.

27 Those who cultivate certain plants cannot reveal from whom they purchases narcotics, but only
from whom they purchased the seeds of plants they cultivate, which means that this is an error of the
legislator.

28 The judgment of the High Court in Nis K No. 5/11 of 30 March 2011 and the judgment of the
Appellate Court in Nis Kz No. 1369/11 of 18 October 2011.

29 Delibasi¢ V., “Krivi¢no delo neovlas¢ena proizvodnja i stavljanje u promet opojnih droga iz ¢lana
246 . Krivicnog zakonika ", Branic¢, number of 3-4, Belgrade, 2010, p. 83.
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account as an aggravating circumstance in determining sentence. In such case, it is about the
apparent concurrence of criminal offenses on the basis of alternativeness.*

The criminal offense is completed by unlawful undertaking of any activity that is designat-
ed as an act of such criminal offense while the consequence is an abstract danger to human life
or health. It should be borne in mind that the acts of criminal offense of unlawful production
and circulation of narcotic drugs is expressed by imperfect verb, which, pursuant to Article
112, paragraph 30 of the Criminal Code, shall mean that the offence is committed once or
several times. In this connection, it might appear as a contentious issue of whether the offense
of unlawful production and circulation of narcotic drugs can be committed within the con-
tinued period of time. The Serbian Supreme Court in one of its decisions took a stand in this
respect determining it as a criminal offense with an indifferent number of actions excluding in
such a way the possibility of constituting such criminal offence as continuing. This judgment
states “that the concept of continuing crime is unacceptable in a particular criminal matter,
because it is a permanent offense, which means that within a certain period the offender
repeats identical acts, but the number of actions is indifferent, which constitutes a criminal
offense. Already in the legal formulation [...] it is indicated that it is a continuing activity, and
that the offender undertakes indifferent number of acts, identical in its substance. Thus, the
acts that constitute the content of the incriminated activities of the convicted D. Z. are not
independent within the criminal legal matter, since it is a permanent criminal offense, where
in the said period the convicted committed the incriminating activities that, by its objective
and subjective elements, constitute a criminal offense of unlawful putting into circulation of
narcotic drugs which is an offense of a permanent character.”*!

Bearing in mind the continuous nature of such criminal offense, as well as the act of com-
mission consisted of the unlawful transfer of a narcotic drug for sale, it raises the question of
the proper legal classification in the context of international obligations arising from interna-
tional conventions and our criminal legislation. For example, if our citizen performs unlawful
transfer of narcotic drugs from Turkey to the Netherlands for further sale, the question is how
many crimes he committed and which criminal law should be applied in this situation. To
answer this question, it should be noted that the Criminal Code (Article 8) provides for active
personal principle for the application of our criminal legislation. According to this principle
our criminal law is applicable to our nationals when commit a criminal offense abroad and
when it comes to any criminal offense, and not only those covered by primary real principle.*
If we add the obligation that our country has assumed pursuant to the conventions that stip-
ulate that if a series of related actions constituting criminal offenses in compliance with these
conventions, has been committed in different countries, each of them shall be treated as a dis-
tinct offense, therefore, it can be concluded that the number of criminal offenses corresponds
to the number of countries along the route of transport of narcotics. Furthermore, this means
that such act, taking into account the Criminal Code and international obligations, should be
qualified as a concurrence of criminal offenses and impose a single sentence of imprisonment.
However, in practice, as a rule, the obligation stemming from international conventions is
disregarded, taking into account only the Criminal Code, and such act is defined as a single
criminal offense of unlawful production and circulation of narcotics.

OBJECT OF OFFENSE

30 Delibasi¢ V., Suzbijanje zloupotrebe opojnih droga sa stanovista krivicnog prava, Belgrade, 2014,
p. 164.

31 The Supreme Court of Serbia, KZ No. 94/2006 of 6 February 2006.

32 Stojanovi¢ Z., Krivicno pravo opsti deo, Belgrade, 2015, p. 80.
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All alternatively prescribed acts of commission of illicit production and circulation of
narcotic drugs, whether relating to the activities of production character or to the activities
related to the circulation of narcotic drugs. Pursuant to Article 112, paragraph 15 of the Crim-
inal Code, narcotic drugs shall be considered all substances and preparations which are under
the law or other regulations declared narcotics and other psychoactive controlled substances.
On the basis of the Law on psychoactive controlled substances the term narcotic drugs means
any substance of biological or synthetic origin, which is found on the List of psychoactive
controlled substances, in accordance with the Single Convention on Narcotic Drugs, or the
substance that acts primarily upon the central nervous system by reducing the sensation of
pain, causing drowsiness or alertness, hallucinations, disturbances in motor functions, as well
as other pathological or functional changes in the central nervous system. Considering that
the term Narcotic Drugs also encompasses other psychoactive controlled substances should
be said that these include: a) psychotropic substances which comprise any substance of bio-
logical or synthetic origin, which is on the list, in accordance with the Convention on Psycho-
tropic Substances, that substance acts primarily on the central nervous system and change the
brain function, in such a way changing the perception, mood, consciousness and behavior;
b) products of biological origin that have psychoactive effects; and c) other psychoactive con-
trolled substance.

Taking into consideration how the legislator determined what is considered under the
term narcotic drugs in the Criminal Code (Article 112, paragraph 15) and under psychoactive
controlled substances in the Law on Psychoactive Controlled Substances (Article 2, paragraph
2), it can be concluded that the legislator stating the term “narcotic drugs” in one, and “psy-
choactive controlled substance” in the other law, used different but synonymous terms, but
still there is a need to correct it using one or the other term. Priority should be given to the
term psychoactive controlled substance, in such case, the need for defining the term narcotic
drugs in the Criminal Code would be omitted and that would lead to the deletion of Article
112, paragraph 15 of the Criminal Code, and in such a way the terms and content of the
offenses referring to narcotics abuse would be changed.”® Also, bearing in mind that doping
endangers human health and that illicit production and circulation of doping are combated
pursuant provisions of the Law on the Prevention of Doping in Sport, in the same way as
the abuse of narcotic drugs, it would be acceptable to extend the object of criminal offenses
relating to the fight against the abuse of narcotic drugs to the doping agents.* Consequently,
the object of the offense would be both psychoactive controlled substances and doping agents.

CONTROLLED DELIVERY

The Convention of the United Nations Convention against Illicit Traffic in Narcotic Drugs
and Psychotropic Substances of 1988 provides that, in as far as permitted by the basic princi-
ples of the national legal systems (Article 11), the parties shall, within their means, take the
necessary measures to allow the appropriate application of measures of controlled delivery at
the international level, on the basis of agreements reached among them in order to identify
the persons involved in the commission of offenses prescribed under the convention. Deci-
sions on the implementation of measures of controlled delivery shall be made on a case-by-
case basis and, where appropriate, taking into account financial arrangements and agreements
relating to the determination of jurisdiction of the parties in question. Illicit shipments, whose

33 Delibasi¢ V. “Pojedina sporna pitanja u vezi sa opojnim drogama u Krivicnom zakoniku”, Crimen,
Belgrade, 2014, p. 86-87.

34 See: Delibasi¢ V., Mandari¢ S., Sportsko i krivicnopravno suzbijanje doping u sportu, Belgrade,
2016, p. 242-246.
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controlled delivery is subject to agreement, and with the consent of the interested parties, can
be caught and it may be allowed that narcotic drugs or psychotropic substances continue
along the route as intact, removed or replaced entirely or in part.

Achieving a higher level of efficiency in the application of special investigative techniques
or special evidence-gathering mechanisms, can hardly be imagined without an adequate in-
ternational cooperation, which is typical for a controlled delivery and which, by definition,
involves carrying illegal or suspicious shipments, primarily those related to forbidden psycho-
active controlled substances, i.e. narcotic drugs, entry or exit of such shipments in the territo-
ry of one or more countries, with the knowledge and under the supervision of the respective
competent authorities, with the aim of investigating and identifying persons involved in the
commission of such an offense. This definition is specified under Article 2, paragraph 1 of
the United Nations Convention against Transnational Organized Crime which is basically
accepted by our legislature. When discussing the need for “investigation”, by definition, it does
not mean investigation as a phase of criminal proceedings in terms of our criminal procedural
law, but the process of gathering information in the pre-trial proceedings, which necessarily
implies certain evidentiary investigation, but not an investigation as a phase of the crimi-
nal proceedings, except when it comes to investigations led by the state (public) prosecutor,
which is usually the case in the criminal proceedings of many countries.”

By fulfilling its duty, the Code of Criminal Procedure of our country prescribed special
evidentiary actions. These can be ordered when two assumptions are cumulatively fulfilled,
one of which refers to the type of crime, and the other to the existence of certain procedural
difficulties. This means that the following two conditions must exist: 1) it is necessary to have
the grounds for suspicion that a person to whom such offenses refer, has committed a crim-
inal offense which falls into the category of criminal offenses in respect of which any special
evidentiary actions are allowed; 2) it is necessary to have the situation where collection of
evidence for prosecution would be impossible in any other manner, or its collection would be
very difficult. Such actions may also exceptionally be ordered against a person for whom there
are reasonable grounds for suspicion that he is preparing any of the “special” offenses, if there
is any of the prescribed two alternative reasons: 1) should the circumstances indicate that in
another manner a criminal offense could not be detected, prevented or proved, or 2) should
disproportionate difficulties or serious danger could arise.*

If the conditions are met for ordering the special evidentiary actions (Article 161, para-
graphs 1 and 2), the state public prosecutor or a public prosecutor of special jurisdiction may,
in order to collect evidence for a trial, order a controlled delivery in such a way allowing,
with the knowledge and under the supervision of the competent authority, illegal or suspi-
cious shipments: 1) to be delivered within the Republic of Serbia; 2) enter, cross or exit the
territory of the Republic of Serbia. The public prosecutor who ordered the controlled delivery
determines the manner of its implementation (Article 181). The specificity of this special
evidentiary action is that it is ordered by the public prosecutor and not by a judge for prelim-
inary proceedings. Since the public prosecutor determines the manner of implementation of
a controlled delivery, the said will also determine, for example, whether the delivery of illegal
or suspicious shipments would be controlled through direct monitoring or from a distance
(using modern technologies based on GPS system). The content of such an order of the public
prosecutor should have similar elements as the order of a judge ordering the special eviden-
tiary actions (information on the suspect, legal name of the offense, reference to the body that
will carry out a controlled delivery, etc.).”

35 Skulic’ M., Organizovani kriminalitet, Belgrade, 2015, p. 479.
36 Skuli¢ M., Krivicno procesno pravo, Belgrade, 2014, p. 244.
37 li¢ P.G. et al., Komentar Zakonika o krivicnom postupku, Belgrade, 2012, p. 406-407.
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A controlled delivery is conducted by the police and other public authorities designated
by the public prosecutor, with the consent of the competent bodies of interested states and on
the basis of reciprocity, in accordance with the ratified international treaties which regulate
its content in more detail. Upon execution of the controlled delivery, the police or other state
body deliver to the public prosecutor a report containing: information on the time of com-
mencement and completion of the controlled delivery, data on the officer who carried out the
action, description of the technical means employed, information on persons involved and
results of the implemented controlled delivery (Article 182).

CONCLUSION

A large number of international conventions dedicated to combating narcotic drugs abuse
were adopted in special conditions in order to address specific problems. The most important
is the United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances adopted in Vienna in 1988. Also, the Single Convention on Narcotic Drugs, 1961,
as well as the Convention on Psychotropic Substances of 1971, are of particular importance
for this area. However, none of them individually, taking into account the complexity of the
problem, represent a perfect legal instrument designed for protection. Only when comple-
menting each other, to some extent, do they achieve the goals for which they were created. By
signing these conventions Serbia took on the obligation of ongoing international cooperation
in order to combat narcotics drug abuse so it can be concluded that it successfully fulfills its
commitments.

The most important criminal offense related the abuse of narcotics in the Criminal Code
is unlawful production and circulation of narcotic drugs (Article 246). Bearing in mind the
continuous nature of such offense, as well as the act of commission consisted of the unlawful
transfer of narcotic drugs for sale, raises the question of the proper legal classification in the
context of international obligations arising from international conventions and our criminal
legislation. To answer this question it should be considered that the Criminal Code provides
for an active personal principle for the application of our criminal legislation. If we add the
obligations that our country has assumed under the conventions which stipulate that if a
series of related actions constituting criminal offenses in compliance with these conventions,
has been committed in different countries, each of them shall be treated as a distinct offense,
therefore, it can be concluded that the number of criminal offenses corresponds to the num-
ber of countries along the route of transfer of narcotic drugs. Furthermore, the above stated
means that such action, taking into account the Criminal Code and international commit-
ments, should be qualified as a concurrence of criminal offenses and impose a single punish-
ment of imprisonment. However, in practice, as a rule, the obligation stemming from inter-
national conventions is disregarded, taking into account only the Criminal Code, and such
act is defined as a single criminal offense of unlawful production and circulation of narcotics.

Judging by the manner the legislator determined what is considered narcotic drugs under
the Criminal Code and what psychoactive controlled substances are under the Law on psy-
choactive controlled substances, it can be concluded that the legislator citing the term “nar-
cotic drugs” in one and a “psychoactive controlled substance” in the other law, used different
but synonymous terms, but still there is a need to correct it by opting for one or the other
term. Priority should be given to the term psychoactive controlled substance, in such case,
the need for defining the term narcotic drugs in the Criminal Code would be omitted and
that would lead to the deletion of Article 112, paragraph 15 of the Criminal Code, and in such
a way the terms and content of the offenses referring to narcotics abuse would be changed.
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Also, bearing in mind that doping endangers human health and the illicit production and
circulation of doping are combated pursuant provisions of the Law on the Prevention of Dop-
ing in Sport, in the same way as the abuse of narcotic drugs, it would be acceptable to extend
the object of criminal offenses relating to the fight against the abuse of narcotic drugs to the
doping agents. Consequently, the object of the offense would be both psychoactive controlled
substances and doping agents.

For successful fight against narcotic drugs abuse is necessary to apply, inter alia, the special
evidentiary action known as controlled delivery. If the conditions are met for ordering the
special evidentiary actions, the state public prosecutor or a public prosecutor of special juris-
diction may, in order to collect evidence for a trial, order a controlled delivery in such a way
allowing, with the knowledge and under the supervision of the competent authority, illegal or
suspicious shipments: 1) to be delivered within the Republic of Serbia; 2) enter, cross or exit
the territory of the Republic of Serbia. The public prosecutor who ordered the controlled de-
livery determines the manner of its implementation. The specificity of this special evidentiary
action lies in the fact that it is ordered by the public prosecutor, not by a judge for preliminary
proceedings. The content of an order of the public prosecutor should have similar elements as
the order of a judge ordering special evidentiary action for preliminary proceedings.
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Abstract: This paper analyses the role of the penitentiary system in prevention and
control of crime which has been constantly growing over the last decades and which
is being expressed in different and more and more severe forms. While looking for
mechanisms for fighting against crime, the prevalent opinion is that the more severe
penal policy and longer prison sentences have greater effects on deterring future
perpetrators. The role of the penitentiary institutions in combating crime can be
viewed from three perspectives which correspond to three schools of thought. The first
theory claims that penitentiary institutions repress criminal behaviour because the
discomforts of life in prison and negative social stigma contribute to crime prevention.
The second school of thought claims that the prisons are “schools of crime’, namely,
that they teach criminals and reaffirm their criminal behaviour. The third theory which
is often called the “minimalistic theory” claims that the consequences of penitentiary
institutions in crime prevention are largely minimal and that being in prison has more
negative than positive effects.

This paper emphasises the need for strengthening the penitentiary institutions which
would then be qualified to influence the change of criminal pattern of behaviour of
the perpetrators which would significantly contribute to crime prevention. There
is a general consensus in the field of penology that it is necessary to strengthen the
penitentiary institutions in two directions: the first one is towards an improvement
of normative acts and organisation of the prison system in line with international
standards and the second one is towards the introduction of new, contemporary
treatment programs which would respect individuality and personal characteristics of
convicts, i.e. specialisation of treatments for specific categories of prisoners.

Keywords: penitentiary system, crime, crime prevention, treatment program, convicts,
organisation of prison system

INTRODUCTION

A large number of theoreticians and practicians who are studying penitentiary systems
rightly state the dilemma whether the prison systems are an adequate need of the society
and whether they succeed to fulfil their function. The function of the penitentiary system is
mirrored in the protection of the society against criminals by isolating them, in warning the
public not to commit crimes, in correcting criminal patterns of behaviour and in preparing
the perpetrators for a normal life in the society. The analyses of the penitentiary and prison
system have showed that the goals and the purpose of punishment are, as a rule, too ambi-
tious considering the real possibilities of the society and that the prison system only partially
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achieves the goals on a practical level. There was constantly a dilemma on whether the pen-
itentiary system and its realisation in prisons can achieve the necessary level of efficiency
which would satisty the proclaimed goals. Throughout history, prisons were the most efficient
in achieving the goal of isolating perpetrators from the rest of the society and the prison sen-
tence partially succeeded in achieving general prevention by warning possible perpetrators
that if they commit crime they will end up in a prison, while the results concerning the level
of correction of their behaviour during serving the sentence, their change and re-socialisa-
tion were very modest results. The most important question here is whether there is a real
possibility for disciplining perpetrators.' It is a well-known fact that the penal institutions in
most systems except in the cell enable “criminal infection” of the majority of prisoners who
are not structured as persons who are not prone to committing new crimes according to their
criminological characteristics. Researches show that the penitentiary institutions may cause
further criminalisation of their “inhabitants” Due to these facts, criminologists, penologists,
psychologists and other experts from different of fields of science are focused on finding effi-
cacious penitentiary systems which will eliminate negative effects of imprisonment and at the
same time increase crime prevention.

In addition to making an effort to partially remove noted consequences caused by the pe-
nal institutions, there are also certain activities towards improvement of the penitentiary sys-
tem and lowering the negative consequences of detention. In order to achieve this goal, norms
and principles of execution of penitentiary sanctions are being developed, the legislation is
being improved - the rights of prisoners are being widened, and the comprehensive categori-
sation of penitentiary institutions is being conducted along with the classification of prisoners
according to personal characteristics, the level of criminal structure, the length of a prison
sentence, social danger of the committed crime, etc. Along with these measures, contempo-
rary penology insists on individualisation with regards to working with convicts, respect of
dignity, humane treatment of detained persons, finding alternative criminal sanctions, etc.

PENAL POLICY AND PENAL REALITY

The right to punish is one of the basic rights of a state which determines the purpose and
the goal of punishment, i.e. the penal policy with regards to crime prevention. Issues of penal
policy, the purpose and goals of punishments and execution of prison sentence are always
topical in different fields of sciences such as criminal law, criminology, penology, victimology,
psychology of crime, sociology and other disciplines which study human behaviour and so-
cial relations. There is a significant disproportion between praxis and theoretical doctrine on
punishment, especially in the field of penal practise and penal reality. Over the last decades
there have been extensive changes regarding response to crime. It is well known that the idea
of resocialisation and rehabilitation of the perpetrators was rejected in the second half of 20
century and the policy of sharpening of the penal policy is more and more prevalent along
with the increasing affirmation of prisons, politicisation of crime, expansion of crime pre-
vention, involving civil society in crime control, accent on security, a new way of managing
prisons critical situations, etc.

The conventional approach which relies on the treatment and rehabilitation gave way
to the retributive way of thinking®. In the contemporary society or the risk society or the

1 Stevanovi¢, Z. ( 2005) Kako novim zakonskim re§enjima unaprediti penalni sistem, Kazneno
zakonodavstvo: regresivna ili progresivna resenja, Institut za kriminoloska i socioloska istrazivanja,
Beograd, p.507.

2 Vasiljevi¢-Prodanovi¢, D. (2011) Teorije kaznjavanja i njihove penoloske implikacije, Socijalna
edukacija i rehabilitacija, Beograd, p. 511.
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postmodern society as different authors call it, the penal policy is focused on pragmatic
goals of social control. A significant number of authors think that changes in the manner
of reacting to crime are inconsequent, versatile, contradicting and deprived of a clear
theoretical concept. A dual approach is noticeable: while perpetrators marked as dangerous
for the society are severely punished, less dangerous offenders are punished with alternative
sanctions or involved in processes of restorative justice. In the strategy of control and crime
prevention, the policy of “harsh attitude” which relies on severe punishments and widened
level of usage of penitentiary institutions has led to abandoning the concept of resocialisation
of convicts. The penal policy which overrates the power of prisons is experiencing difficulties
because prisons no longer have the power to prevent crime in a substantial way. Nowadays,
the prison institutions are not achieving the expected goals. Prisons are not efficient enough
in effecting changes in the behavior of prisoners towards a successful reintegration in the
society after being released from prison. In fact, the prison sentence is primarily isolation of a
perpetrator from the society. If a prison sentence is nothing but isolation and the prison as an
institution does not fully achieve the purpose and goals of the punishment, there is a reason to
question the effects of a prison sentence and the role of prisons in general. Is prison becoming
a “reserve” for criminals who are being “disciplined” and remodelled into serious criminals
being reproduced in arithmetic progression®? This is why there is a prevalent opinion that
it would be better to leave perpetrators out of the penitentiary institutions, especially the
ones who have just started their criminal careers. For this category of people, prison can
be a negative experience which can lead to identification with criminals and acceptance of
criminal patterns of behaviour.

Over the past few decades, with the tightening of the penal policy, penitentiary institutions
have been more intensively used for crime control. This trend is especially present in America,
but also in majority of countries around the world, and it is based on the opinion that the lon-
ger prison sentence is the means of discouraging perpetrators from committing new crimes.
There are three schools of thought within the professional circles. One of them starts from the
opinion that prisons repress criminal behaviour on a large scale. Considering the unpleasant
life in prison and the negative social stigma which is related to detention, a prison sentence
should be used to prevent future criminal behaviour. The second opinion is directly opposite
to the previous one: penal institutions are increasing the crime rate, and prisons are “schools
of crime”. According to this theory, prisons produce much harder consequences for prisoners’
personalities due to their destructive nature and inhuman conditions which include elements
of destructivity and humiliation of various kinds as well as psychological suffering and diverse
means of deprivation. All this leads to forming criminal patterns of behaviour which remain
a permanent form of behaviour. The third school of thought, which is called “minimalist’,
claims that prisons have minimal effects on the change of behaviour of prisoners and that
they in fact, “psychologically deep freeze” prisoners. Prisoners come with a number of an-
ti-social attitudes, habits and culture and they change very little during their time in prison.
This theory also emphasises that a longer stay in prison carries a serious risk of forming and
accepting negative patterns of behaviour while the impact on antisocial and criminal attitudes
of prisoners is minimal.

What is the function of prisons today and what are their effects? Are they institutions
which execute prison sentences, act preventively to other citizens by encouraging them not to
commit crimes and encouraging the process of resocialisation and reintegration of convicts
into the society, or they are becoming “schools of crime”. Characteristics of the contempo-
rary prison systems on a global level have shown that they are overcrowded in relation to

3 Stevanovi¢, Z. & Igracki, J. (2012) Stroga kaznena politika u fazi izvrSenja kazne zatvora, Kaznena
politika -raskol izmedu zakona i njegove primene, Ministarstvo pravde Republike Srpske i Srpsko
udruzenje za krivi¢nopravnu teoriju i praksu, Isto¢no Sarajevo, p.325.
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the available capacity while there is an insufficient number of staff, the general conditions
are bad (for both convicts and staff), the level of security is low, the members of staft are not
motivated to perform professionally, and there is a “toxic” blend of prisoners sentenced to
long punishments as well as those who suffer from mental illnesses, drug addiction, etc. Such
a situation among prisoners leads to creating strong informal communities which are to a
large extent in control of prisons and which are also becoming mafia-like gangs*, leading and
controlling certain businesses within the prison and outside it. In such circumstances, the in-
formal groups in certain cases collaborate with parts of the formal prison structure and cause
riots, conflicts and other incidents which jeopardise the functioning of prison systems. This
has led to huge crises of prisons on a global level.

The harsh penal policy and other prison sentences strongly affect individuals and the so-
ciety as a whole. The dramatic growth of the prison population is the result of the lack of
other mechanisms in fighting against crime. Repeated glorifying of the prison sentence is the
result of the current policy which promotes the policy of punishment based on the anticipat-
ed popularity, and that prison is there to maintain security of the society but without taking
penological consequences into consideration. Mass detentions are the result of such concept
of punishment and they are above any level of the prison population and opposite of historical
and comparative norms for the society of this type.®

The prison sentence is certainly necessary and there is no better solution in fight against
crime at the moment. However, there is a question of measure in the application of the prison
sentence, especially in weighing the punishment. The protagonists of such penal policy are
convinced that a harsh penal policy and high prison sentences will deter people from com-
mitting further crimes. The influence of prisons on changes of behaviour of the prisoners
sentenced to long prison sentences is not especially important, which is shown in the fact that
recidivism is 3% higher among convicts with long prison sentences in comparison to convicts
with shorter prison sentences®. Contrary to expectations that the prison sentence will have
an effective impact on crime prevention, the practice shows that a stronger penal policy and
frequent sending perpetrators to prisons do not affect crime prevention to the extent that is
expected. The consequences that prisons leave on perpetrators are negative in many ways. The
limitation of life activities, small living space and the limitation of freedom of movement is
being perceived as humiliation and degradation as well as a threat to personality. This leads
to the lack of self-confidence and emotional tensions which are hard to cope with for many
prisoners. The regime which regulates every moment of life to the smallest details creates
unbearable monotony which causes affinity towards fantasies and unreal events as a defence
mechanism which is why prisons are called “kingdoms of obsessions, illusions and deceits”
Moreover, prisons make people indifferent and dull their intellectual capabilities. Convicts
find it particularly hard to cease connections with the outer world, especially communication
with their families and friends. Some people experience a big shock and then emotional atro-

4 There are various prison gangs in America which are functioning within the prison system. The most
famous ones include Aryan Brotherhood, La Nuestra Familia and The Mexican Mafia known for drug
traficking, extortion and murders. According to statistics, out of all the murders in American prisons
about 10% are executed by this mafia. Nazi Low Riders -the nazi gang which is, along with other nazi
gangs, the fastest growing gang and has the aim to clash with coloured people inside as well as outside
the prison. Over the past few decades, the number of prison gangs has increased on a global level and
there is a tendency for these gangs to overtake control over the prison systems and thereby become a
serious partner to the formal prison system.

5 Garland, D. (2001) The culture of controle-crime and social order in contemporary society. Oxford
university Press., p.14.

6 Stevanovi¢, Z. & Igracki, J. (2012) Stroga kaznena politika u fazi izvrSenja kazne zatvora, Kaznena
politika -raskol izmedu zakona i njegove primene, Ministarstvo pravde Republike Srpske i Srpsko
udruzenje za krivicnopravnu teoriju i praksu, Isto¢no Sarajevo, p.325
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phy, while others develop a fear from life in freedom due to the weakening of belief in future
and lack of moral strength. Many of them no longer want freedom.

Convicts are also exposed to many other deviations and deprivations such as: depriva-
tions of heterosexual intercourse which leads to a whole range of sexual deviations which are
explained by the fact that the community in which they live in is made up of persons of the
same sex; inability to use many other material goods which is especially hard for people who
are used to a certain social status and possessions that come with it; deprivation of the feeling
of security caused by attacks by other convicts and constant tension they have to live with in
order to be ready to resist the attacks. There is a range of prison procedures which have a huge
effect on a prisoner’s psyche and cause degradation of person such as wearing uniforms, being
identified by numbers instead of names, locking and unlocking of prison cells after leaving
and entering them, etc. These deprivations and humiliations force prisoners to invent certain
mechanisms in order to adjust to the harsh conditions of the prison regime such as: attempts
to escape from the institution; psychological withdrawal, innovation (attempts to change life
conditions in a peaceful way), conformism, ritualism, manipulation.

Recent research has shown that the prison isolation causes psychosis, depression, inhi-
bitions, withdrawals and other psychological conditions. These conditions enhance the neg-
ative influence of a prison sentence and worsen the inmates’ mental health. In social terms,
the negative influence of prison sentences is mirrored in the problems that convicts’ family
members are faced with. Data show that 70% of married couples without children go through
a divorce, and families with children survive crises because the environment puts pressure on
children and this leads to emotional problems for all family members. Ever since the prison
sentence was established, there has been a prevalent public opinion that deprivation of free-
dom is in itself dishonourable and any contact with prison creates a stigma that stays for a
lifetime. This makes recovery of convicts and their return to the society much harder, but also
affects their families. And it is not just the criminal offence that is considered as dishonour-
able, but also serving the sentence itself.

From the perspective of the right of execution of criminal sanctions, efficiency in crime
prevention is measured by the number of perpetrators who are successfully reintegrated into
the society after the prison sentence, the level of recidivism, the scale of realised treatment,
etc. The treatment is efficient if it leads to: lower percentage of recidivism, desirable changes
in behaviour, personality and environment of the convicted person’. Spadijer-Dzidi¢ and a
group of authors have stressed that success of resocialisation with minors can be judged by the
level of recidivism, alcoholism, gambling, begging, vagabondism, idleness, rude behaviour
and connections with deviant groups, but can also be judged based by the outward appear-
ance and success in school®.

With the aim to find a more efficient method for fighting against crime, there is a tendency
to find new ways of punishing perpetrators (such as imposing fines and alternative sanctions),
in order to personalise the punishment, relieve the prisons and create a rational approach to
punishment. It is obvious that the institutional resocialisation does not bring about changes of
behaviour patterns in expected ways and that convicts quickly return to the criminal pattern
of behaviour which often ends with much more brutal criminal offences.

7 Staki¢, D. (1977), Neki problemi evaluacije metoda resocijalizacije, Jugoslovenska revija za
kriminologiju i krivi¢no pravo, br.3, Beograd, p. 78-83.

8 Spadi}'er— zidi¢, Ignjatovi¢, 1., Radovanovi¢, D. (1975), Kriterijumi merenja uspesnosti
resocijalizacije maloletnih delinkvenata,ZbornikInstituta za kriminoloska i socioloska
istrazivanja, Beograd, p. 271-310.
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THE CRISIS OF THE PENITENTIARY SYSTEM - NECESSITY OF
REFORMS OF THE PRISON SYSTEM
TO INCREASE EFFICIENCY OF CRIME PREVENTION

The penitentiary system is a part of the wider system of legislation and interior affairs. The
number of convicted persons which passes through the prison system depends on other parts
of this system such as achievements of police regarding arrest of suspects, quality of work
performed by the judiciary, the speed of courts in making verdicts and choosing sentences
by the court. On the other hand, the results of the prison system also have influence on the
crime rate — whether acting as a deterrent or through the process of disciplining the convicted
persons with the aim to make them less prone to commit crimes after they have been released
from prisons. The prison system should not be the weakest link in this wider system because
this would make the entire system less efficient.

Today everyone agrees that the prison sentence just like the prison itself is going through
a big crisis because it has failed in combating crime and the most important purpose of the
prison sentence had not been achieved. In the context of the discussion on the crisis of pris-
ons and the prison system as a whole, there are different types of crises which are mentioned
in the literature. There is a content crisis which is related to the content of life and work in
prisons, the system of organisation and regime of life of prisoners. This crisis is caused by the
overcrowded prisons and lack of efficiency in organising life in prisons. There is also the crisis
of conditions in prisons which is related to the living conditions and everything that goes with
it. The special emphasis is on the crisis of authority in prisons which comes as a consequence
of the prison administration, especially guards and social pedagogues. Over the past several
years limitations of powers of persons who participate in treatments are more prevalent and
this has the aim to increase respect of prisoners’ rights. However, the prison administration
finds this as a threat to their professional authority and, in such circumstances, they lose
motivation to work and also lose authority in the eyes of prisoners. The crisis of public is yet
another type of crisis which is related to traditional conservativism and narrow-mindedness
of the prison system in their relation to the public. In most cases, there is an element of mys-
tery because the public is not aware of what goes on in prisons and prisons themselves cause
this. In the times of digital communication it is not possible to hide anything from the public
and this includes functioning of prisons. Prisoners find different ways to share information on
their lives in prisons and the state itself makes more efforts to make this segment of the soci-
ety known to the public. Additionally, there is also the crisis of legitimacy which is especially
visible in the British prison system and it is related to the “call for eliminating deprivation
of freedom”. It is thought that this crisis has a moral justification. The fact that the prison
sentence has become a serious problem was shown in many papers presented at the First
Congress of the European Society of Criminology which was dedicated to prisons. The most
prevalent problems stem from the lack of adequate programs for working with prisoners,
increasingly bad conditions in prisons, underdeveloped system of protection of the right of
prisoners, overcrowded premises, the increasing number of drug addicts and mentally ill con-
victs, a strong informal system of prisoners which goes to the level of mafias, poor material
conditions of prisons and inadequate staff. In such environment, it is hard to make important
achievements in the rehabilitation and reintegration of convicts and this means that the ma-
jority of them will return to crime once they are released from prisons.

Modest effects of prison sentences on crime prevention have stimulated professionals in

the field to find the new methods of punishment which are widely known as the alternative
sanctions. Alternative sanctions can be defined as methods of punishment which are located
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in a continuum between the traditional probation and traditional punishment (Junger - Tas,
1994). They are often referred to as detention alternatives, non-institutional measures and
community programs, and sometimes they are related to the wider penal strategies which
are called deterrents or diversions, deinstitutionalisation and penal reductionism. In 1986 the
European Union issued a report which mentioned alternative sanctions that had been applied
in its member states. They included modified institutional sanctions such as half-imprison-
ment, job placement, weekend arrest, house arrest and serving sentence in other institutions
such as hospitals and drug addiction centres. The second group of alternative sanctions which
was referred to as non-institutional sanctions included fines, sanctions which limit certain
rights (revocation of a driver’s licence, confiscation, restitution, prohibition of work), disci-
plinary measures, moral sanctions (judicial admonition, special obligations) and supervision.
Another special group of alternative sanctions include: probation measures and unpaid com-
munity work. Measures which are related to delaying the sentence include: delaying execution
of the institutional punishment, delaying the verdict and not imposing a sanction at all. In
some countries alternative sanctions include mediation between the victim and the perpe-
trator which is often followed by restitution or compensation which can include paying a fine
or mending a destroyed or damaged object and working for a victim. There are also other
modalities of alternative sanctions such as daily fines and work in the community (non-paid
work in the community is measured by hours and is limited to a certain period of time), refer-
ral to the daily centres, increased supervision and electronic surveillance (electronic bracelet
or a telephone call), intensive supervision programs, boot camps designed for younger adults
as a “shock therapy” caused by the strict military regime.’

In addition to inventing these contemporary methods of punishing perpetrators, there is
also a global effort to reform the prison system. The reform of the prison system in Serbia is
an integral part of the reform of the legal system and police which is an obligation imposed
in the Action Plan on alignment of the Serbian legal system with European standards. The
strategy for reform of the system of execution of sentences outlined three assignments that
are related to three interconnected fields of this system: institutional sanctions, non-institu-
tional sanctions and the period after the release. These three fields together contribute to the
realisation of the key goal of the system for execution of institutional sanctions, and that is a
humane execution of the sanction with the aim of protecting citizens and lowering the per-
centage of recidivism. To determine the priority of the reform, the following assignments have
been imposed: (1) Adoption of laws and legal acts which provide the legislative framework for
further development of stable, efficient and humane system of execution of criminal sanctions
in line with European standards; (2) Improvement of infrastructural capacities of the prison
system by building new objects and reconstruction and adaptation of the existing objects in
order to improve security and proper functioning of the system and create conditions for ade-
quate accommodation of persons deprived of freedom; (3) Ensuring respect of human rights
of prisoners through efficient mechanisms of protection and cooperation with independent
institutions and organisations for prevention of torture and human rights protection; (4) Im-
proving conditions for accommodation of minors, women, disabled people, sick persons and
persons in charge of security measures in penal institutions; (5) Improving specialised and
individualised programs for vulnerable groups with the aim to achieve successful resocialisa-
tion and reintegration and enable adequate post-penal acceptance; (6) Application of the wide
spectrum of program treatments (therapy, education, professional training, learning social
skills, etc.) which are focused on maintaining mental and physical health of the convicted
persons while serving their sentence; (7). Improving health care; (8) Modernisation and secu-
rity of the obligatory psychiatric treatments; (9) Improving organisation of trust services; (10)

9 Stevanovi¢, Z. &Igracki, J.(2011), Efekti kazne zatvorai institucionalnog tretmana u prevenciji
kriminaliteta, Pravna rije¢, br. 2. Udruzenje pravnikaRepublikeSrpske, BanjaLuka,
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Strengthening capacities of the Centre for Professional Training of the Directorate for Exe-
cution of Criminal Sanctions; (11) Building efficient surveillance systems to monitor func-
tioning of the Directorate and the institution with the aim to improve the way the staff treats
prisoners and ensure that the treatment is in line with European standards; (12) Establishing
integrated security systems based on new information technologies™.

CONCLUSION

Execution of prison sentences reflects other, wider social problems. The penal policy and
policy of executing prison sentences are closely connected to the level of development of the
society and its economic as well as political power. This paper analyses the effect of punish-
ment and the role of a penitentiary system in crime prevention.

The key question related to the prison sentence is whether it achieves the purpose of the
stated sentence and to what extend it does so. This also reflects the influence of the penal
institution on crime prevention. In contemporary penology, efficacy of the treatment of con-
victs is very topical because results show that the majority of the forms of treatments applied
in the process of resocialisation have not met the expectations. The percentage of recidivism
and behaviour during serving a prison sentence shows that the institutional influence on con-
victs does not give positive results. As a reaction to limited effects in crime prevention over
the last decades traditional method of combating crime was prevalent —sharpening the penal
policy and application of repressive concept of punishment. Worryingly, the results of this
approach have not given expected results in crime prevention; on the contrary, crime in its
various forms is more and more present and the prison population has grown to about 10
million people, the prisons are overcrowded and institutional treatment also does not affect
the change in the behaviour pattern which means that the results of prevention are modest. In
such conditions of the crisis of prisons, attempts of finding new ways to punish perpetrators
(fines and other alternative sanctions) are permanently present in order to personalise the
punishment, relieve the prisons and economically rationalise the punishment. Over the last
few decades, the prevalent attitude is that the institutional resocialisation does not adequately
affect the change of pattern of behaviour and that the perpetrators quickly return to the crim-
inal pattern of behaviour which often results in committing even more brutal crimes. The
situation in the prison system is generally very complex and it generally generates new crim-
inal behaviour. The prisons are congested, the structure of prisoners is increasingly complex
in the criminal as well as in psychological sphere, there are more and more drug addicts, the
material situation is poor, the staff is inadequate and workers in prisons are not sufficiently
motivated. In such an environment, the “criminal infection” is further emphasised, the formal
system is weaker and less efficient which, in synergy of all factors, leads to questioning the
purpose and goal of punishment itself.

There are activities aimed at crime prevention and new forms of punishing perpetrators
are being introduced, and there is also the permanent reform of penitentiary system which is
being adjusted to fit contemporary needs of the society.

10 Strategija razvoja sistema izvrSenja krivi¢nih sankcija u Republici Srbiji do 2020. godini, poglavlje,
1,2.,Sluzbeni glasnikRS, br. 114/2013.
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IMMUNITY OF WITNESSES AND THE PRINCIPLES
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Summary: All Laws of Criminal procedures in Bosnia and Herzegovina (Bosnia and
Herzegovina, the Republic of Srpska, the Federation of Bosnia and Herzegovina, Brcko
District) stipulate that the right of a witness is not to answer certain questions if truthful
answers to those questions could expose the witness to criminal prosecution, as well
as the possibility that the witness answer these questions if given immunity by the
prosecutor. Given that none Criminal procedural law of Bosnia and Herzegovina, apart
from the simplest plea agreement, stipulates any form of agreement on the plea with a
clause on cooperation of the defendant or a convict, criminal prosecution authorities
use, due to expediency, promises and witness immunity with the aim of enabling that
person to testify against other persons in the same or related criminal procedure.
Often, in practice, prosecutors use ,criminal cunning“ and do not invite persons
for whom they know that they can be directly connected to the crime as suspects,
but as witnesses to ,,negotiate“ immunity in exchange for testifying against others.
The question is: to what extent is this treatment in accordance with the principles
of legality and opportunism of the criminal proceedings? This paper discusses this
question from the author’s point of view and points out to some flaws in the Law of
Criminal procedures Bosnia and Herzegovina and some, in the author’s view, positive
examples of comparative legislation of surrounding countries.

Keywords: witness immunity, negotiating guilt with the clause on cooperation, Law of
Criminal procedures, principles of legality and opportunism.

WITNESSES IMMUNITY IN CRIMINAL PROCEDURAL LAW
IN BOSNIA AND HERZEGOVINA

Giving witness immunity means prosecutor's “promise” to the witness, who agrees to tes-
tify about the facts that can expose them to criminal prosecution, that they will not be prose-
cuted if they testified about these facts?. When we talk about facts that could expose witnesses
to criminal prosecution, we can talk about many different situations. The first possibility is
that the witness, for whom prosecution authorities until the time of the hearing do not have
any knowledge and the grounds for suspicion that in any way participated in the commission
of the offense and who has been called to testify during the hearing avoids to answer or give

1 Zeljko Kr$i¢ Department to protect the integrity and legality in the work of the Ministry of Internal
Affairs R. Serbian, PhD student at the University of Novi Sad, Faculty of Law.

2Jokic M., Krsic Z., The importance of cooperating witness and a plea agreement to combat contemporary
forms of crime, Combating contemporary forms of criminality, Collection of Works, Volume 3, Tara,
2015, p. 297.-308;
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an honest answer, because of fear that they might be subject to criminal prosecution. (?) In
such situation the prosecutor may provide that witness immunity and after obtaining an im-
munity, he provides an answer to their question (?) (not clear). In such situations, usually it
is about a full immunity or prosecutor's ‘promise’ to witness that they will not in any case be
subject to criminal prosecution in connection with the content of the answers given during
the hearing under immunity. Another option is when the prosecutor gives immunity to the
party for whom they previously had information that they werr involved in the crime, or gives
a ‘promise’ to a suspect or defendant that they would not be even prosecuted for criminal of-
fenses, or they would not be prosecuted for certain crimes in exchange for testimony against
the others or other forms of cooperation with the prosecutor. In this case, the prosecutor
could give a defendant a complete or partial immunity, so the criminal procedural entity
in specific modes changes the status; meaning the suspect or defendant receive a status of a
witness. In this form of granting immunity in exchange for cooperation with the prosecutor,
it is usually conditional on the previous recognition that the defendant has committed the
criminal offense they are charged with. When deciding on granting immunity, the prosecutor
evaluates the importance of the information that the witness can reveal in the investigation
and proportionality of contributions of such information to the investigation in relation to the
possible responsibility of witnesses®.

When granting immunity to the witness the prosecutor must give a written statement or
make a decision and sign some kind of an agreement with the witness in order to specify the
scope of immunity and obligations of witnesses.

The Laws on Criminal Procedure in Bosnia and Herzegovina (LCP B&H, Republic of
Srpska, the Federation of Bosnia and Herzegovina, Brcko District B&H) know or issue only
the possibility of granting immunity to the witness by the prosecutor and during the witness-
es' hearing.

The Law on Criminal Procedure of the Republic of Srpska in 2012* provides for the grant-
ing of immunity to the witness in only two provisions. Thus, in Article 43 - The rights and
duties of the prosecutor, under item v), the RS Law on Criminal Procedure provides that the
prosecutor grants immunity in accordance with Article149 of the Law on Criminal Proce-
dure. In addition to the aforementioned provisions, the Law on Criminal Procedure, only in
Article 149 - The right of witnesses to refuse to answer some questions, regulates the granting
of immunity, in the following manner:

1. A witness has the right not to answer certain questions to which a truthful reply would
result in prosecution.

2. The witness exercising the right referred to in paragraph 1 of this Article will answer
these questions if provided the immunity.
3. Immunity may be granted by a decision of the prosecutor.

4. A witness who was granted immunity and testified shall not be prosecuted except in
case of false testimony.

5. A witness gets a lawyer for consultant by the decision of the court during the hearing if
it is obvious that they are not able to use their rights during the hearing and if their interests
cannot be protected in any other way.

In the same way, and in other laws on criminal procedure in B&H granting immunity
to the witness is stipulated (Article 45., paragraph (1), item c) and Article 98 of the Law on
Criminal Procedure of the FB&H?, Article 35, paragraph (1), item ¢) and Article 84 of the Law

3 Ibid;
4 The RS Official Gazette 53/12;
5 The FB&H Official Gazette, number 35/03,37/03,56/03, 78/04, 28/05, 55/06, 27/07, 53/07, 9/09, 12/10;
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on Criminal Procedure of B&HS, Article 35, paragraph (1), item c) and Article 84 of the Law
on Criminal Procedure of Brcko District B&H’.

In addition to the above-mentioned provisions of the Law on Criminal Procedure in force
and applied in B&H and its entities and the Brcko District of B&H, no other provision regu-
lates granting immunity. There is no single Law on Criminal Procedure in B&H, nor any other
law, which regulates giving the immunity to the witness, suspect or defendant in exchange for
some form of cooperation with the prosecution in revealing and proving the crimes commit-
ted and their perpetrators.

THE PRINCIPLE OF LEGALITY IN CRIMINAL PROCEDURAL
LAW IN BOSNIA AND HERZEGOVINA

One of the fundamental, and certainly the most important principles of criminal law is
the principle of legality. For the purposes of this paper, we discuss the principle of legality in
criminal procedural sense, rather than the principle of legality in criminal material sense. The
principle of legality of criminal prosecution means that the prosecutor shall initiate criminal
prosecution if the legal conditions are met, regardless of his opinion on whether or not the
prosecution is needed®. Professor Dr Snezana Brkic said that our principle of legality means
that the prosecution does not depend on personal will of the prosecutor and that under the
principle of legality entails the obligation of the public prosecutor to prosecute, as soon as
actual and legal conditions provided by law are met®. According to Dr Brkic, actual conditions
refer to the existence of a certain degree of suspicion that a criminal offense was committed
or that a person is the perpetrator of the crime, while the conditions of a legal nature assume
the possibility of subsuming the actions of the offender under a criminal offense prosecuted
ex officio’. In this regard, the principle of legality of criminal prosecution is determined in
the Criminal Procedural Law of the Republic of Srpska, in Article 17, which provides as fol-
lows: “The Prosecutor shall initiate prosecution if there is evidence that a criminal offense was
committed, unless the law provides for otherwise” (in the same way, the principle of legality
is defined in other Laws on Criminal Procedure in B&H, Article 18 of the Law on Criminal
Procedure of the Federation of B&H, Article 17 of the Criminal Procedural Law of the Brcko
District of B&H - revised text, and Article 17 of the Criminal Procedural Law of B&H). Here
we see that the legislator at the end of the provision said “unless the law provides otherwise”,
which pointed to possible specific derogations from the principle of legality of criminal pros-
ecution, in fact mandatory prosecution, which we will deal more with below.

As seen in the provisions of Article 17 of the Criminal Procedural Law of the Republic of
Srpska, the principle of legality determines the obligation of the public prosecutor to pros-
ecute if there is evidence that a criminal offense was committed. Since the provisions of the
Criminal Procedural Law of B&H and its constituent territorial units are generally analogous
to each other and to the almost identical way regulate the principle of legality, immunity of
witnesses and the possibility of applying the principle of opportunity, for the purposes of this
study I will continue to cite examples from the Law on Criminal Procedure of the Republic
of Srpska.

6 The B&H Official Gazette, number 3/03, 32/03, 36/03, 26/04, 63/04, 13/05, 48/05, 46/06, 76/06, 29/07,
32/07, 53/07, 76/07, 15/08, 58/08, 12/09, 16/09, 93/09, 72/13;

7 Official Gazette of Brcko District B&H, number 33/13, 27/14.

8 H.Sijercic-Colic, Criminal procedural Law, Book 1, Faculty of Law at the University in Sarajevo, 2008.,
page. 92,;

9 Sg. Brkic, Criminal procedural law 1, Faculty of Law in Novi Sad, 2014., page. 57.-58.;

10 Ibid, page 58;
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In any currently valid Law on Criminal Procedure in Bosnia and Herzegovina there is
no definition of what the prosecution and the criminal proceeding is, and therefore does
not determine when the prosecution begins and criminal proceedings are instituted. In the
criminal procedural system of B&H (B&H, the Federation of B&H, the Republic of Srpska,
Brcko District B&H) there is no consensus on when criminal proceedings are instituted. The
prevailing opinion in scientific circles is that the criminal proceedings are instituted by con-
firming the indictment by a competent court before which a prosecutor indicted'’. Article
241 of the Criminal Procedural Law of the Republic of Srpska reads as follows: “When during
the investigation, the prosecutor finds that there is sufficient evidence which provides a rea-
sonable suspicion that the suspect committed a criminal offense, they shall prepare and refer
the indictment to the preliminary hearing” (indictment is defined identically in other Laws
on Criminal Procedure in B&H, Article 241 of the Criminal Procedure Law of the Federation
of B&H, Article 226 of the Criminal Procedure Law of the Brcko District of B&H - revised
text, and Article 226 of the Criminal Procedure Law of Bosnia and Herzegovina). Unlike the
supporters of this interpretation, certain part of the professional and scientific community
believes that the moment you start criminal proceedings have considered the moment when
the public prosecutor gave order on conducting the investigation. Article 224 of the Criminal
Procedural Law provides that the prosecutor ordered the investigation if there are grounds for
suspicion that a criminal act was committed, and Article 20, paragraph (1), item j) of the Act
provides that the investigation includes actions taken by the prosecutor or authorized official
in accordance with the law, including the collection and storage of information and evidence.
From the above mentioned provisions, it follows unequivocally that the investigation is a
process which precedes the process of charges, and that is aimed at collecting and providing
evidence in order to raise a degree of suspicion at the higher, more certain level, from a rea-
sonable suspicion to grounds for suspicion.

The notion of prosecution is a broader concept than the concept of criminal proceedings
and includes all activities undertaken by the public prosecutor and authorized officials at
the request of the public prosecutor, but after learning about the possible commission of a
criminal act or acts of preparation of the offense, aimed at verifying those findings. Crim-
inal proceedings is a legal relationship that occurs between the process subjects (court and
clients) upon a request for a discussion of the criminal case, which involves a certain degree
of suspicion that a criminal act is committed as a requirement of establishing a particular
relationship, and consists of the performance of their rights and obligations (the processing
function), with a view to the correct application of substantive law, and ultimately to protect
society against crime'2. Here I will point out the positive legal definition of the beginning of
criminal prosecution and criminal proceeding in the Criminal Procedure Code of the Repub-
lic of Serbia®.

Article 5 of the Criminal Procedure Code of R. Serbia provides for:

“For offenses which are prosecuted ex officio the authorized prosecutor is the public pros-
ecutor, and for criminal offenses which are prosecuted by private action the authorized pros-
ecutor is a private prosecutor.

Criminal prosecution begins:

1. With the first act of the public prosecutor or authorized officials of the police at the
request of the public prosecutor, taken in accordance with this Code to check the grounds

11 Principle of accusatory provides that criminal proceedings may be initiated and implemented only
after the prosecutor’s request - Article 16 of the Criminal Procedural Law of the Republic of Srpska (The
RS Official Gazette number 53/12), and in exactly the same way, the principle of accusatory is provided
in other Laws on Criminal Procedures in B&H;

12 S. Brkic, Criminal procedural law 1, Faculty of Law in Novi Sad, 2014., page 42.;

13 Official Gazette of Republic of Serbia, number 72/11, 101/11, 21/12, 32/13, 45/13, 55/14;
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for suspicion that a criminal offense was committed or that a certain person has committed
a criminal offense;

2. With filling a private lawsuit.

If the Public Prosecutor states they give up the charges (Article 52), they may jeopardise
their position as a plaintiff, under the conditions prescribed by this Code.”

Next, article 7 of the Criminal Procedure Code of R. Serbia stipulates the following:

“The criminal proceedings were instituted:

1. by the order to conduct an investigation (Article 296);

2. by verifying indictment which was not preceded by an investigation (Article 341,
paragraph 1);

3. by adopting the custody ruling prior to the submission of the proposal adversarial in
summary procedure (Article 498, paragraph 2);

4. by determining a trial or a hearing for pronouncing the sentence in the summary
procedure (Article 504, Paragraph 1, Article 514, paragraph 1 and Article 515, paragraph 1);

5. by determining the trial in a method for imposing the security measures of mandatory
psychiatric treatment (Article 523)”

As we see from the quoted provisions of the Criminal Procedure Code of the Repub-
lic of Serbia, it is clearly determined when the prosecution begins and when the criminal
proceedings started and does not leave room for conflicting interpretations. In accordance
with the principle of legality, in fact lawfulness of prosecuting in situations when you do not
have sufficient grounds for suspicion that a criminal offense was committed for an order to
conduct an investigation after finding out about the possibly of committed criminal offense,
the attorney shall begin the prosecution on their own or through the issuance of requests to
authorized official entities in order to verify the grounds for suspicion that a criminal offense
was committed or that a person has committed a criminal offense.

THE PRINCIPLE OF OPPORTUNITY IN CRIMINAL PROCEDUR-
AL LAW IN BOSNIA AND HERZEGOVINA

According to Dr Milan Skulic and Dr Tatjana Bugarski, the principle of opportunity of
criminal prosecution is contrary to the principle of the principle of legality of criminal pros-
ecution and in many papers it is not exposed to such special or particular criminal procedur-
al principle, but only as a process opposite of the principle of legality (an exception to this
principle ), and is reflected in the handling of “opportunity”, so that the prosecution does not
necessarily take even though they met all the required conditions arising from the principle
of legality, but according to the assessment of the appropriateness of prosecution in certain
case, the prosecution may or may not be taken, wherein the criterion for failure to prosecute
in some national (comparative) criminal proceedings is associated with, for example, the high
cost of the procedure, or is based on some attributes of the accused™.

Unlike the previously cited paragraph, Dr Snezana Brkic believes that the opportunity
principle implies an obligation of the public prosecutor to prosecute when they met all legal
and actual legal requirements and if it is in a given case purposeful’®. As Dr Brkic said, both
the principles establish the obligation of prosecution, provided that the difference lies in the

14 M. Skulic, T. Bugarski, Criminal procedural law 1, Faculty of Law in Novi Sad, 2015., page 101.;
15 S. Brkic, Criminal procedural law 1, Faculty of Law in Novi Sad, 2014., page 59.;
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fact that obligations with the principle of legality occurs automatically upon the fulfillment of
all legal requirements, and with the principle of opportunity, after a preliminary evaluation
of appropriateness.

The principle of opportunity of criminal prosecution represents some form of discretion
of the prosecutor, who has the right defined by law after determining that the requirements
for undertaking criminal prosecution are fulfilled, if he finds that there are particular reasons
of expediency in favor of not initiating criminal prosecution or not to bring a prosecution,
to decide on not prosecuting the perpetrator or the initiation of criminal proceedings or to
propose completion of proceedings and terminate the proceedings in any other way.

At the discretion whether to prosecute, to start criminal proceedings, or how to com-
plete the procedure, the prosecutor cannot be guided by self-interest or conviction, but the
higher, national interest or the interest of the public. The national interest and the interest of
social public or community can be in detecting and proving particularly serious crime with a
marked social risk (organized crime, terrorism, giving immunity to witnesses and defendants
in exchange for testimony), personal characteristics of the offender and his relationship to
the crime committed and its consequences (juvenile offenders, etc.), the economy of criminal
procedure (reduce the cost by avoiding the time-consuming procedures, particularly for less
serious offenses where the stipulated minor criminal sanctions, etc.), cases where a decision
on the initiation of criminal prosecution and the initiation of criminal proceedings does not
depend solely on the decision of the Public Prosecutor (offenses for which the requirement
for criminal prosecution is making the proposal for the prosecution by the injured party, etc.).

Elements of opportunity of criminal prosecution are also in agreement on the admission
of the offense, which in addition to those elements of their content that are required, may
contain certain optional elements: 1) statement of the public prosecutor of the withdrawal
from the prosecution of offenses which are not covered by the agreement on the recogni-
tion of the crime, which is a form of opportunistic prosecution, wherein any specific design
criteria (from the standpoint of expediency, the justification of the withdrawal, etc.) are not
determined for such decision of the public prosecutor, but it is completely left to their eval-
uation; and 2) a statement of the defendant on the acceptance of obligations which cannot
otherwise be determined under the procedure of the public prosecutor under the principle of
conditioned opportunity of criminal prosecution (postponement of criminal prosecution in
preliminary proceedings), and provided that the nature of the obligation makes it possible to
begin its execution before submitting the agreement to court'®.

The principle of legality of criminal prosecution is the rule, while the application of the
principle of opportunity of criminal prosecution is an exception to this rule and the public
prosecutor can apply that exception for reasons of expediency, only when there are national
(state) and socially justifiable reasons for this.

In contrast to the legality of the principle that is clear and in a special provision in the
legislation defined as the principle of criminal proceeding, the opportunity principle as such
is not particularly prescribed by the Laws on Criminal Procedure in Bosnia and Herzegovina.
In the Article 17 of the Law on Criminal Procedure of the Republic of Srpska, which stipu-
lates the principle of legality, it is determined that the claimant shall initiate prosecution if
there is evidence that a criminal offense was committed, unless the law provides otherwise.
The foregoing provisions of the Law on Criminal Procedure provides for the possibility that
prosecutors in certain cases stipulated by the Law on Criminal Procedure does not prosecute
even though there is evidence of a criminal prosecution. In addition, in the Article 43 - rights
and duties of the prosecutor under item (v), the RS Law on Criminal Procedure provides for
that the claimant provides immunity in accordance with Article149 of the Law on Criminal

16 M. Skulic, T. Bugarski, Criminal procedural law 1, Faculty of Law in Novi Sad, 2015., page 104.;
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Procedure. In Article 149 - The right of witnesses to refuse to answer certain questions, reg-
ulates the granting of immunity to the witness by the prosecutor so the witness could answer
the questions that they could refuse to answer on the ground that a truthful answer to these
questions could expose them to prosecution. Also, a special law regulating the criminal pro-
ceedings against juvenile offenders, which also gives the prosecutor the option due to the
specific characteristics of the perpetrator to decide whether to initiate criminal prosecution
and criminal proceedings against juveniles and how the process will terminate’.

By criminal procedure in Bosnia and Herzegovina provides for the possibility of signing
the agreement on the recognition of the crime between the public prosecutor and the perpe-
trator, but only as a simplified form of processing in order to reduce and simplify the process.

THE PRACTICE OF PROSECUTORS AND COURTS IN B&H
CONCERNING THE GRANTING IMMUNITY RELATIVE TO
PRINCIPLES OF LEGALITY AND OPPORTUNITY

The provisions of the Law on Criminal Procedure in B&H do not suggest in any stage of
the proceedings that the prosecutor can give immunity to the witness, or in which way grant-
ing immunity is formalised, or whether the prosecutor must obtain the prior approval of the
competent court for granting immunity, and the provisions of these laws did not specify what
the prosecution implies and what the moment of initiating criminal proceedings is. From
the above-mentioned provisions of the Law on Criminal Procedure which entitles the public
prosecutor to give immunity from prosecution, it appears that the prosecutor gives immunity
to the witness, which means the person for whom at the moment of testifying and deciding
on immunity there are no grounds for suspicion of having committed a criminal offense and
they might be questioned as a suspect and charged with committing an offense. However, in
practice of prosecutions' treatment in Bosnia and Herzegovina the mentioned provisions
are not applied so rigidly, or prosecution provides immunity also to people for whom they
previously learned that they have committed certain types of offenses, in order to provide
evidence against the other perpetrators or detecting and proving other offenses. Namely with
the lack of high-quality legal mechanisms, public prosecutors are trying to find modalities
to imprecise or unclear legal requirements and use some experience from other comparative
criminal procedure systems and create a certain quasi mechanisms. Thus, in certain cases the
prosecutors give immunity to the people who have been previously interrogated as a suspect-
ed of criminal offenses by the authorities, and even by the prosecutor. In practice of the pros-
ecutions’ conduct in the Republic of Srpska, the practice of issuing the decision on granting
immunity to the witness and concluding the contract between the plaintiff and witnesses on
granting immunity without having to obtain prior approval of the court is established. In the
contract on granting immunity the prosecutor defines the obligations of witnesses determine
the circumstances under which the decision on granting immunity might be withdrawn. In
case that in the process of verifying information that the witness testified about it is estab-
lished that the witness gave false testimony, the appointed will be prosecuted for perjury, and
if not complied with the obligations under the contract prosecutor may revoke the decision
on granting immunity and prosecute the witness based on the facts which they testified about.

While researching this issue, the courts examined the increasing number of decisions of
the courts in B&H concerning the granting of immunity to the witness and the conclusion

17 Law on Protection and Treatment of Children and Juveniles in the Criminal Procedure, Official
Gazette of the Republic of Srpska, No. 13/10, 61/13, 108/13
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of agreements granting immunity between the public prosecutor and witnesses, suspects and
accused, and in the sequel I will briefly present and display two specific cases. In order to
understand them, it is necessary to fully discuss and understand the problem of ambiguous
and imprecise legal provisions regarding the application of the principles of legality and the
opportunity concerning the granting of immunity from prosecution in the criminal process
systems in B&H.

On the day 10/25/2016, deciding on the appeal of the defense counsel of accused D.K. in
the criminal case against the named because of the crime, the Supreme Court of the Republic
of Srpska brought decision on consideration of the appeal, quashed the judgment of the Dis-
trict Court in Doboj, and returned the case to the mentioned court for retrial'®.

The appeal against the judgment stated that the first instance verdict was based, among
other things, on the testimony of witness R.K. with whom the chief district prosecutor in
Doboj on the day of Sep 13, 2012 concluded the immunity agreement which gives them im-
munity from prosecution in return for the suspect R.K. agrees to testify in the criminal case
against accomplices in the crime of robbery D.K. and PJ., although before that, on two occa-
sions on Aug 22, 2012 and Aug 23, 2012, R.K. was questioned as a suspect, and the named as
a suspect was included in an order of implementing investigation by the District Prosecutor’s
Office in Doboj on Aug 23, 2012. Once concluded immunity agreement between the Chief
Prosecutor and R.K., on the day of Sep 13, 2012, the named was heard as a witness and the
record of the hearing of named designated as a witness was used in the criminal proceedings
against the accused D.K.

Considering the previous allegations in the complaint, the Supreme Court Council of the
Republic of Srpska embarked on the merits and the question arose whether the record of the
examination of witness R.K. from Sep 13, 2012 was acquired in a lawful manner, considering
that in this case the suspect, against whom an investigation has already been initiated, was giv-
en immunity from prosecution and he was then questioned as a witness to the evidence used
for the establishment of conviction. Considering the previous question, the Supreme Court
Council stated that the prosecutor has the authority to give a person immunity from pros-
ecution, and therefore to apply the principle of opportunity of criminal prosecution which
deviates from the principle of legality as the rule, and that the authorization to the prosecutor
results from Article 43, paragraph 2, item v) of the RS Law on Criminal Procedure, where it
was stated that the right of the prosecutor to give immunity is in accordance with Article149
of the RS LCP. The Council further notes that with Article 149 of LCP RS granting immunity
by prosecutors is strictly limited to cases defined by law and that the plaintiff is entitled to
give immunity by his decision to the witness who has the right to refuse to answer questions
that might lead to his prosecution, and that the plaintiff is not entitled to give immunity from
prosecution to a person who has the status of a suspect or defendant in criminal proceedings.
The Supreme Court Council found that giving immunity to a suspect acted contrary to the
provisions of Article 149, paragraph 3, in relation to Article 43, paragraph 2, item c) of the
LCP of RS, which is why the suspect could not have been heard as witness, so that the record
on hearing the named in the criminal proceedings is unlawful evidence on which the judg-
ment cannot be based.

The Grand Chamber of the Constitutional Court of Bosnia and Herzegovina at its session

on May 14, 2015", adopted an appeal of D.M., found that there was a violation of Article
I1/3e) of the Constitution of Bosnia and Herzegovina and Article 6, item 1 of the European

18 For details, see decision of the Supreme Court of the Republic of Srpska, number K002132 13 0 16
Criminal Code of 10/25/2012;

19 For details, see the decision of the B&H Constitutional Court on the admissibility and merits in case
No. AP 1185/11, published in the Official Gazette No. 46/15;
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Convention for the Protection of Human Rights and Fundamental Freedoms, quashed the
judgment of the Court of Bosnia and Herzegovina number XK-06/193 from Jan 26, 2011 and
returned the case for retrial to the Court of B&H. The appellant D.M. stated in the appeal that
by the order of B&H Prosecutor’s Office to conduct an investigation from Mar 18, 2008, he,
along with six other persons, among whom is DZ.M., was suspected of having committed
criminal offenses of organized crime in connection with other crimes. The B&H Prosecutor’s
Office concluded the immunity agreement with DZ.M. on May 15, 2018, and the agreement,
among other things stated that the suspect DZ.M,, if he signed the agreement, he would be
obliged to tell the whole truth about everything he was asked. On the same day, May 15, 2008,
the B&H Prosecutor’s order suspended the investigation against DZ.M. After giving an order
to suspend the investigation, the Prosecutor’s Office heard DZ.M. as a witness. Based on wit-
ness’s, DZ.M., statements, the B&H Trial Chamber held that D.M. together with four other
persons committed the criminal offenses they are charged upon. Deciding on the allegations
from the appeal that the appellant’s right to a fair trial was denied by the use of illegal obtain-
ing witness statements of DZ.M., who testified after being granted immunity from prosecu-
tion in exchange for testimony, the Grand Chamber analyzed in the process of deciding the
quality of the evidence, including whether the circumstances under which the evidence was
obtained cast doubt on their credibility. Also, it was stated that regarding the question wheth-
er in this case should depart from the principle of legality, according to which the prosecution
has an obligation to prosecute offenders, the Constitutional Court notes that one of the ways
used by the modern states for successful fight against the perpetrators of serious criminal acts
is to create the legal mechanisms which allow the prosecution under certain conditions to
depart from the principle of legality prosecution. The Constitutional Court found that the cir-
cumstances under which it acquired the disputed evidence (witness testimony DZ.M.) cause
reasonable doubt as to its credibility.

In the first case, the Supreme Court of the Republic of Srpska brought a decision which
clearly and unequivocally concludes that the establishment of the verdict on the testimony
of witness, whom the Prosecutor granted immunity from prosecution in order to testify, and
a person who was earlier in the investigation suspected of having committed a crime, was a
substantial violation of the criminal proceedings, and that such evidence is illegal. It indicates
from this decision of the Supreme Court that in the present case, the prosecutor wrongly
departed from the mandatory application of the principle of legality of criminal prosecution
as the rule and contrary to the provisions of the Law on Criminal Procedure they applied
the principle of opportunity of criminal prosecution as an exception. In the specific case the
principle of opportunity of criminal prosecution could be possibly applied for reasons of ex-
pediency in the interests of protecting the community from the most serious forms of crime.

In the second case, the Grand Chamber of the Constitutional Court did not further get
into assessing the legality and regularity of the procedure of prosecutor, who gave immunity
from prosecution to a person who has previously had the status of a suspect in the same case,
in exchange for a promise to testify against other suspects in the case, then issued an order
terminating the investigation against him, after which he was heard as a witness. The Grand
Chamber of the Constitutional Court quashed and remitted verdict of the B&H Court, which
was based on the testimony of the foregoing witness, stating that the evidence of a witness who
was granted immunity from prosecution was not corroborated by other evidence, and circum-
stances of the case cause reasonable doubt to its credibility and accuracy. In the decision the
Constitutional Court noted that one of the ways used by the modern states for successful fight
against the perpetrators of serious crimes is a creation of legal mechanisms that allow prosecu-
tion to deviate from the principle of legality of criminal prosecution under certain conditions.
Previously mentioned observation points to the need to establish new mechanisms in the B&H
Criminal Procedural Law for the fight against organized and serious crime.
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I think that in both cases, acting prosecutors, due to the lack of quality mechanisms in
criminal procedural systems in B&H (such as entering into a plea agreement with a clause
on defendant’s cooperation) and inability to otherwise provide quality personal and material
evidence, tried to serve the so-called ‘criminal cunning’ ‘and emulating the practice of con-
duct of the prosecution in the neighboring countries and other countries to deviate from the
principle of legality and application of the prosecution’s principle of opportunity justified for
reasons of the higher national interest - proving the most serious crimes that cause significant
distress to the public.

In the criminal process system in B&H, in any currently applicable law on criminal proce-
dure, even in the earlier laws on criminal proceedings, the possibility of giving full or partial
immunity from prosecution of the suspect and the defendant in exchange for cooperation
with criminal prosecution in order to solve criminal offenses and detecting and sanctioning
the perpetrators thereof is not provided for.

CONCLUSION

The principle of legality is one of the basic principles of criminal procedure law, and is
also one of the basic principles stipulated in all laws on criminal procedure in Bosnia and
Herzegovina. The principle of legality, along with the accusatory principle, is the purpose of
existence and activities of the public prosecutor and obliges him by the knowledge that there
is evidence or reasonable indications of the commission of a crime, to prosecute. The term
prosecution is a broader concept than criminal proceedings. There are different views of sci-
entists and experts of what is considered the beginning of the criminal proceedings, whether
it is a moment of confirmation of the indictment by the competent court or the moment of
order on conducting the investigation by the public prosecutor. Criminal prosecution is a
broader concept than criminal proceedings and includes criminal procedure, but also all the
actions undertaken by the public prosecutor and authorized officials from the moment of
learning about a crime or information that is preparing to commit a criminal offense, in order
to solve that crime, documenting and proving the same. In accordance with the foregoing,
the principle of legality of criminal prosecution obliges the prosecutor to prosecute all per-
sons for whom there are sufficient indications that they participated in the crime. In criminal
procedures, which are currently in force in B&H, the way the prosecution begins and how to
start prosecution is not precisely defined, although the term ‘criminal prosecution’ is often
used in criminal procedure. The principle of opportunity of criminal prosecution is an excep-
tion to the principle of legality of criminal prosecution and gives the possibility to the public
prosecutor for reasons of expediency not to prosecute, not to initiate criminal proceedings or
submit the completion of criminal proceedings in a certain way. In order for the public prose-
cutor to deviate from the principle of legality of criminal prosecution and apply the principle
of opportunity of criminal prosecution of previously mentioned reasons, the law on criminal
procedure must provide for certain mechanisms for the implementation of the principle of
opportunity. The Laws on Criminal Procedure in B&H prescribe only one form of possible
application of the principle of opportunity against a person who could give specific informa-
tion on criminal offenses and persons who participated in the commission, and only through
the authority of the public prosecutor for their immunity from prosecution to witness who
does not want to answer certain questions on the ground that a truthful answer to these ques-
tions might expose him to the prosecution. The Law on Criminal Procedure of the Republic
of Srpska in Article 149, provides for that a witness who answers the underlying questions
after getting the immunity will not be subject to criminal prosecution unless giving a false
statement. The Laws on Criminal Procedure in B&H, even in the provisions which define the
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conclusion of an agreement between the suspect/accused with the public prosecutor on plea
for a criminal offense, do not predict accurately the ability of the public prosecutor to give
that person a partial or full immunity from prosecution in exchange for cooperation with the
prosecution in order to detect and prove criminal offenses and their perpetrators. With the
conducted research and analyzing a certain number of criminal proceedings, and the decision
of the higher courts by regular and extraordinary legal remedies, it has been observed that in
Bosnia and Herzegovina, public prosecutors most likely due to the lack of good mechanisms
in criminal procedure for the application of the principle of opportunity to offenders who
would be cooperative and able to cooperate with the prosecution and help clarifying criminal
acts and the perpetrators thereof proving liability, the so-called resort “criminal cunning”
and at the end the illegal use of the authority granting immunity from prosecution, which
ultimately leads to the suspension of criminal proceedings, annulling and abolishing Court’s
decisions, which based on thus obtained evidence make judgment which find certain persons
guilty of criminal offenses. In my opinion it is necessary to consider good comparative legal
solutions from surrounding countries and other countries which introduce new mechanisms
to fight against severe and serious forms of crime, such as organized crime and terrorism, and
those solutions are based on the application of the principle of opportunity of criminal prose-
cution against persons who expressed willingness to collaborate and cooperate with the pros-
ecution. Here I note only as good examples the provisions of the Criminal Procedure Code
of the Republic of Serbia which stipulate the agreement on the testimony of the defendant
(Article 320 to 326 of the Criminal Procedure Code of the Republic of Serbia). The principle
of opportunity of criminal prosecution provides quality possibility to build and introduce
new mechanisms for fighting against crime, provided that these mechanisms are clearly and
precisely stipulated by law and also high-quality forms of judicial control are designed over
the implementation of these mechanisms.
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Abstract: The crime of extortion is the old, classic criminal offense, and it can be said
of a specific criminal offense, bearing in mind that the force and the threat of such
forms of coercion emerge as ways of execution of this work aimed at obtaining illegal
profit. Hence extortion considered violent property crime. All of this forms part of
the punishment of imprisonment in different ranges, while using a general institute
of the fine, the penalty may be imposed as an accessory for offenses motivated by
greed, when not prescribed by law or is an alternative to imprisonment for a term
determined by the court handed down as a principal punishment. Bearing in mind
that the purpose of perpetrating the criminal offense of extortion is obtaining illegal
material benefit, this work is considered a criminal act out of greed, but a fine as an
accessory in imposing possible. While respecting the general principles criminal law
in determining the fine, the judge is entrusted with the subjective evaluation in terms
of imposing a fine, and then in terms of sentencing. This raises the question “Is a
fine should be imposed as an accessory punishment prescribed cumulatively with the
punishment of imprisonment for the criminal act of extortion” Some comparative
legislation, such as the legislation of Italy and France have introduced this solution,
and their reaction to this crime consists in a very rigorous punishment as a special
case in the Criminal Code of France. Legislation Germanic countries, of which we
have always taking the decision which proved to be as good as the more severe form
of the offense prescribed by extortion and suicide, or suicide passive entity which is
criminalized in the Penal Code of Austria, which represents interesting and the only
solution in the European legislation. The authors analyze these solutions and domestic,
and indicate the way in which these cases could our country to serve as a model for
future modifications of some conceptual elements of the offense to “de lege ferenda”
sense, considering that in the Serbian Criminal Code is one of the modern criminal
laws the crime of extortion criminalizes adequately.

Keywords: extortion, Criminal Code, legislation, European legislation.
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INTRODUCTION

The Criminal Code of the Republic of Serbia by no means has a bad legal text, which is
why it is considered as one of the modern criminal legislations, and with regard to this, the
criminalization of offenses related to basic and qualified forms of extortion is fully adequate.
For the purpose of modeling the criminal law norms relating to extortion, it is necessary to
analyze the legislation of other European countries by employing a comparative approach,
and adopting the models which could serve our legislation as role models, which would con-
tribute to the future updates concerning this act.

The example of a comparative analysis of the criminal offense of extortion, in relation to
the national solution, which also represents a model of good regulations in this paper, was
taken from the Criminal Codes of Austria, France and Italy, for two reasons. The first is that
the solutions of legislations from Germanic countries have always proved to be good, so we
always opted for them in the past. The analyzed legislation of Austria was taken for this rea-
son, and for its specific solution, while France and Italy are known for their rigorous penalties
for all criminal acts, extortion included, and were, therefore, selected for analysis due to their
specific and very rigorous punishments.

The question that arises in our legislation is whether a fine should be imposed cumulative-
ly as prescribed punishment for extortion, in addition to the main prison sentence, bearing
in mind that it is a property-related offense with the intention of obtaining unlawful material
gain by committing this act. The Criminal Code of the Republic of Serbia regulates this in-
stance in the general part of criminal law, referring to the general provisions on fines, and the
provisions on the confiscation of material gain.

However, this seemingly simple solution, which is also accurate, indicates the possibility
of modifying the legal norms that would fully regulate the punishment for extortion by the
introduction of fines, and the punishment for extortion, applied in the legislation of Italy and
France, shall serve as a model for this, as well as by adopting some of the provisions in terms
of qualified offense forms stipulated in the Criminal Code of Austria. These norms will be an-
alyzed hereafter, the provisions that the legislator should focus on will be strictly emphasized,
and the reasons will be justified for the introduction of new standards with the incrimination
of the crime of extortion which would be inevitable, adequate and important in the “de lege
ferenda” terms.

CRIME OF EXTORTION IN THE LEGISLATION
OF THE REPUBLIC OF SERBIA

In the criminal law of the Republic of Serbia, extortion is regulated by the provisions of the
Criminal Code' in the systematization of crimes against property stipulated in Article 214.
The act has one basic and four severe (qualified) forms. The basic form of extortion consists of
the coercion of another person by force or threat to do or not do something at the expense of
their own or other people’s property with the intention of securing unlawful material benefit
for oneself or another person.?

The act of committing this crime involves the coercion of a passive entity to do or not
do something at the expense of their property or someone else’s property. Coercion (com-

1 ,Sluzbeni glasnik RS No 85/05, 88/2005, 107/2005, 72/2009, 111/2009, 121/12, 104/13, 108/14 i
94/16.
2 V. burdi¢; D. Jovasevi¢, Krivi¢no pravo, posebni deo, Beograd, p. 112.
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pulsion) is executed in two ways: by force or threat, which are marked alternatively in the
incrimination, but this does not exclude the possibility of the perpetrator using both force
and threat cumulatively.

According to its characteristics, extortion is a specific criminal offense because coercion
here appears only as a means for achieving the primary objective of extortion, and this is ob-
taining illegal material gain’. Considering the fact that the aim of extortion is obtaining illegal
material gain, this is the reason that this criminal offense is classified as a crime against prop-
erty, not against the freedom and rights of citizens, although the use of force violates the rights
and freedoms of citizens, which is not the main goal of the offender. Instead, the mentioned
only uses it to achieve his primary objective, which is gaining illegal material gain®.

The perpetrator of the offense can be any person, and culpability requires direct premed-
itation which is qualified by direct intent (obtaining unlawful material gain for oneself or
another person). If force or threat is used without any such intention, the act will not be clas-
sified as extortion but another criminal offense, primarily coercion. This offense is punishable
by imprisonment of one to eight years.

In addition to the basic form, the criminal offense of extortion has four severe forms. The
first and second severe forms of extortion are qualified by the amount of the acquired mate-
rial gain. If the illegal amount of the material gain acquired through extortion exceeds four
hundred and fifty thousand dinars, the perpetrator shall be punished by imprisonment of two
to ten years (paragraph 2), and if the basic form of the crime secures material gain in excess
of the amount of one million five hundred thousand dinars, the perpetrator shall be punished
with imprisonment from three to twelve years (paragraph 3).

In addition to these severe forms which are qualified by material gain, there are two other
severe forms of the crime of extortion. The third severe form exists in one of two alternative
prescribed cases: 1) if the perpetrator engages in the commission of the above-mentioned
basic or severe forms of extortion (including a continuous execution of this offense, i.e. in the
form of a trade). The qualifying circumstance of this form is in the “dealing’, and for this con-
cept, it is not sufficient to have extortion committed once, even in those situations in which
it can unambiguously be established that there is an intention of repeating the act®, or 2) if
the act is committed by a group. This is a group that represents the qualifying circumstance
of an offense, and pursuant to Article 112, paragraph 22, of the Criminal Code, it exists when
there are at least three persons who are associated for the purpose of permanent or temporary
commission of criminal offenses, who do not need to have defined roles for its members, con-
tinuity of membership or a developed structure. This offense is punishable by imprisonment
of five to fifteen years.

The fourth, most severe form of the crime exists if the extortion (basic or severe forms
which are qualified by the amount of material gain) is committed by an organized criminal
group. Pursuant to Article 112, paragraph 35, of the Criminal Code, an organized criminal
group is a group of three or more persons, existing for a period of time and acting in concert
with the aim of committing one or more criminal offenses which entail a punishment of im-
prisonment of four years or more, for the purpose of achieving direct or indirect financial or
other benefits. It should be noted that an identical definition of an organized criminal group
is given in the current Criminal Procedure Code in Art. 2, p. 1, p. 33, by which the Criminal
Code and the Criminal Procedure Code are fully harmonized, which is very significant from
the aspect of the legal security of citizens on the one hand, as well as the uniform treatment of

3 LJ. Lazarevi¢, Komentar krivi¢nog zakonika, Beograd, 2011, p. 714.

4 M. Skuli¢, Organizovani kriminalitet: pojam, pojavni oblici, krivi¢na dela i krivi¢ni postupak, Beograd,
2015, p. 263-267.

5 Z. Stojanovi¢, Komentar Krivi¢nog zakonika, Beograd, 2007, p. 523.
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the public authorities, on the other hand. This form of extortion represents one of the typical
organized criminal activities which are colloquially referred to as a “scam” or “racketeering”*
The criminal offense of extortion is often identified as racketeering, which cannot be fully
accepted, since racketeering is one of the ways and modes of action and expression of orga-
nized crime’. This most severe form of extortion is punishable by imprisonment of at least
five years, which means that a specific minimum punishment has been determined, though
the legislator has not prescribed a specific maximum punishment, but there is a maximum
penalty equal to the overall maximum prison sentence of twenty years.

This last and most serious form of extortion was introduced in the incrimination of crim-
inal legislation with the most comprehensive update of the Criminal Code in 2009, and it
is the only one that represents a form of organized crime®, while the previous forms, which
represent the basic form and the previously qualified forms of the crime belong to classic
forms of crime.

For all the mentioned forms of the criminal offense of extortion, the legislator prescribes
punishment consisting exclusively of a prison sentence as an independent punishment. How-
ever, respecting the general norms of criminal law on fines, pursuant to Article 48 of the
Criminal Code, the mentioned gives the judge the possibility of imposing a fine for the offens-
es commiitted out of greed, which includes the crime of extortion. In the sense of this article,
for criminal offenses motivated by greed, a fine may be imposed as an accessory penalty, even
if it is not prescribed by law or when the law stipulates that the perpetrator shall be punished
by imprisonment or a fine, and the court imposes imprisonment as the principal punishment.
This solution has not proven to be frequent in practice, and this sentence is imposed very
rarely, while the legislator gives the judge the option of free assessment of whether this gen-
eral institute regarding the fine shall be applied or not. The objection to this solution is that it
undermines the principle of legality in sentencing, because the imposed penalty is one which
is not prescribed for the committed offense, and the justification for this is that legislators can-
not anticipate in advance which act can be committed out of greed to prescribe an alternative
or independent prison sentence’.

In addition to this possibility, the legislator prescribes the conditions and manner of con-
fiscating the material gain obtained through the criminal offense from the offender, and if
confiscation is not possible, the perpetrator shall be obliged to provide other property in ex-
change, one that corresponds to the value of assets acquired through the commission of the
crime or gained as a result of the crime, or pay a cash value equal to the obtained material
property (Article 92 of the Criminal Code).

Furthermore, the legislator prescribes the possibility of referring the injured party to
criminal proceedings in a lawsuit regarding property claims, which the mentioned may seek
to be reimbursed from the confiscated assets provided that a lawsuit is filed within six months
from the day the decision of being referred to the case enters into force (Article 93 of the
Criminal Code).

More legal options stem from the foregoing related to fines against the perpetrator of this
offense and others. One of the possibilities is simply imposing a fine pursuant to Art. 48 of
the Criminal Code, whereas other possibilities involve making a property claim if the injured
party is instructed to litigation, as well as confiscation, which is not a punishment of the of-

6 M. Skuli¢, op. cit., p. 263-267.

7 M. Boskovi¢, Kriminalistika metodika, Beograd, 2005, p. 160-163.

8 Each form of the offense that is committed by an organized group represents a form of organized
crime, so the Criminal Code prescribes a whole sequence of acts, which are qualified as aggravated by
the execution of acts by an organized criminal group (for more details, see: Z. Stojanovi¢; D. Kolaric,
Krivi¢nopravno reagovanje na teske oblike kriminaliteta, Beograd, 2010).

9 Lazarevi¢, op. cit., p. 239.
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fender. The essence of these options is to restore what has been unlawfully taken away, not
punishment. In this regard, it would be more appropriate to introduce a fine for this serious
crime, prescribed cumulatively with the main prison sentence, which would realize the im-
portance of special and general prevention of the perpetrators of these acts, bearing in mind
their intentions of committing the crime for the purpose of illegally obtaining property.

AN EXAMPLE OF A SPECIFIC SOLUTION FOR THE CRIME
OF EXTORTION IN THE LEGISLATION OF AUSTRIA

The Criminal Code of Austria'® provides for the criminal offense of extortion and heavy
extortion in Articles 144 and 145. Pursuant to Article 144, extortion consists of the following:
“If someone employs the use of force or serious threat to compel another person to do, not
to do or tolerate something, thus causing damage to the mentioned or to someone else, the
offense is committed with premeditation, or by an act of extortion, in order to achieve an
unlawful material gain for oneself or a third person, and such a person shall be punished by
imprisonment of six months to five years”"! Punishing the basic form of extortion consists
of an independent prison sentence, just as in the domestic legislation. The only difference is
the somewhat lighter penalty when compared to the punishment prescribed by the Criminal
Code of Serbia.

The Criminal Code of Austria foresees heavy extortion as a special criminal offense rather
than a qualified form of an existing offense, and in this sense, “Whoever commits extortion
1) under the threat of death, with significant mutilation or considerable mutilation of another
person, by kidnapping, arson, risky use of nuclear energy, ionized radiation or explosive, or
with the disturbance of the existence of economic or social position, or 2) where by directing
dangerous threats of violence or other form of threats against the victim or someone else, the
mentioned is kept in the state of expressed agony over a longer time period, the perpetrators
shall be imposed a prison sentence for a period of one to ten years” (Article 145, paragraph 1,
of the Criminal Code of Austria).

Pursuant to the mentioned article, in the event of heavy extortion, the punishment will
also be imposed on anyone who 1) commits extortion in the performance of official duties, or
2) commits this offence against the same person in continuity over a long time period (Article
145, paragraph 2, of the Criminal Code of Austria).

The perpetrator shall also be punished in the event that the criminal offence results in sui-
cide or attempted suicide of the victim or anyone else to whom violence or dangerous threats
were directed (Article 145, paragraph 3, of the Criminal Code of Austria). This severe form of
extortion is specific and should be discussed in terms of incrimination under our legislation.

Namely, from the standpoint of forensic medicine'?, the term suicide refers to two ele-
ments, i.e. suicidal predisposition and the motive for suicide that drives this predisposition.
Therefore, the motive is not considered a medical or legal reason for suicide, but something
that is a trigger or initiator of the suicidal predisposition that a person carries within them,

10 Strafgesetzbuch, Manz, Taschenausgaben, 9., durchgesehene Auflage, Wien, 1989; Strafgesetzbuch,
Gesamte Rechtsvorschrift fiir Strafgesetzbuch, Fassung vom 04.10.2016, Bundesgesetz vom 23. Janner
1974, Anderung 154/15, taken from the website http://www.legislationline.org/documents/section/
criminal-codes Criminal Code of the Republic of Austria (1974, amended 2015), German version,
access 08.05.2017.

11 This type of punishment, in terms of the range of prison sentences for the offense of extortion, is
prescribed in some legislation of the neighboring countries in the region and the region of our former
republics, such as the legislation of Bosnia and Herzegovina, and that of Croatia.

12 P. Mihalovi¢; LJ. Bozi¢, Sudska medicina, Beograd, 2001, p. 33, 34.
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which is either developed or acquired through a variety of reasons, including genetics, so
the motive for suicide is used more as a jargon term and the human interest response is fully
justified. In this regard, this interpretation is also not in favor of proving suicide and its rela-
tionship to the qualified form of extortion.

Despite the stated reason that would inevitably present difficulty in securing proof, the
legislator is entirely right to prescribe this form as qualified for a number of reasons. Firstly,
it is known that, in practice, cases of suicide often occurred as a result of extortion on the
person. On the other hand, as a criminal offense, extortion bears one psychological specificity
and its execution also involves a psychological impact on the victim, bearing in mind that the
threat or violence over the victim is performed continuously until the offender appropriates
immovable property of the injured party (house, flat etc.), or money (which the injured party
gives, causing harm to their property). What is more, in this regard, various living circum-
stances of the victim, such as the situation in the family, current weather conditions and the
like, can lead to a state of narrowed consciousness of the victim, an inability to find solutions,
fear of the perpetrators to report the crime, and finally, to the victim’s suicide."

This solution that the legislator prescribed as a severe form of extortion is entirely appropri-
ate and justified, so the other comparative legislations, including the legislation of our country,
indicate the possibility of incrimination of this act in the criminal legal decisions, bearing in
mind the fact that this act should belong to the category of psychological offences, in addition to
the category which considers it as a violent offense and property acquisition offense.

Finding adequate incrimination for the suicide of the victim due to the committed extor-
tion should be complemented with a precise solution that would not create a possible problem
in proving this act, and by employing this norm, the legislator should include these cases,
which unfortunately exist in practice, within the scope of criminal legislation of which we
were reminded by the solution which is criminalized in the legislation of Austria. The adop-
tion of other severe forms of the crime of extortion existing in the legislation of Austria should
be carefully considered and analyzed. Some of the solutions are familiar to our legislation, as
in the case of continuously committing the act and the threat of death that is not comprehen-
sively mentioned, but force and threat aimed at the injured party can include this threat as
well. Focus of the paper will still be directed towards the adoption of the analyzed solution,
while others should be analyzed in the future in terms of whether it would be adequate or not
to introduce them in the incrimination of extortion.

Although it is well known that the history of Serbian legislation mainly involved adopting
legal texts from countries of the Germanic region, such as the laws of Germany and Austria,
and that such legal texts proved to be extremely good, it would certainly not be wrong to
adopt the previously analyzed solution and incorporate it into the incrimination of our leg-
islation. In addition, a long time ago, in his Commentary on the Criminal Code, prof. M.
Cubinski emphasized that it was not rare for the victims of the “chantage” of the time to be
brought to despair, which ended in suicide, and that in this regard, more attention should be
paid to such cases."

13 The following circumstances may be cited as examples of this case: the victim has to sell the house or
apartment to pay the money to the perpetrator, the weather conditions are difficult (snow, cold, etc.) the
people who live in the house are incapacitated, health compromised persons or children and minors,
while at the same, victims are experiencing various forms of force, threats, coercion to do something to
the detriment of their assets, which can lead to the sale of the house or apartment to give money to the
perpetrator, gifts, or fictitious sale of this real-estate property to the perpetrator, which can easily cause
the suicide of the victim.

14 Chantage is a term for blackmail and comes from the French word chantage.

15 M. Cubinski, Nau¢ni i prakti¢ni komentar Krivi¢nog zakonika Kraljevine Jugoslavije, Beograd, 1930,
p. 294.
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FINE AS AN ACCESSORY PENALTY IN THE PUNISHMENTS
FOR EXTORTION IN THE LEGISLATIONS OF ITALY
AND FRANCE, AND ITS INTRODUCTION INTO
OUR LAW “DE LEGE FERENDA”

The Criminal Code of Italy'® prescribes the crime of extortion in the second book, under
chapter 13, Article 629. The incrimination of this offense is very similar to the incrimination
of our legislation, with the only difference being the adequate punishment, which entails a
cumulatively prescribed prison sentence and a fine for all forms of the offense.

With regard to this, the basic form of the crime of extortion constitutes the following: “Any
person who uses violence or threats to compel another person to do or not do something, in
order to obtain unlawful material gain for oneself or other people, to the damage of someone
else, shall be punished by imprisonment for a period of five to ten years and a fine of between
1000 euro and 4000 euro.”

Apart from the similarly specified commission of the act in the formal sense, and essen-
tially exactly the same in relation to the definition in our legislation, punishment for this
offense is stricter, bearing in mind that the prescribed minimum is 5 years, in contrast to our
solution with 1 year in prison, and 10 years as a special maximum, while i