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HHTEPHAILIUOHAJIH3ALIHJA YCTABHOI
ITPABA - IIPUMEP PEITIYBJIUKE CPBHJE™

Ancmpakm: YcmasHo npaso je y npoyecy cee uHmeH3usHujez UHMepHayuo-
Ha.u3o8arsa. Ynopedo ca npoyecom UHMepHAYUOHAAU3AYUje YCMA8HO2
npaesa odsuja ce npoyec KoHcmumyyuoHaauzayuje mehyHapodHoz npasa.
Pey je 0 mepmuHuMa Koju jow yeek Hemajy jacHo odpeheHo 3Haverse, a
dodamHoj koHgy3uju donpuHOCU U Nojaga HOBUX MePMUHA KOjU 03HAYABAJY
cAUYHe npoyece, AU He U UCMO8eMHe ¢ NPoYecoM UHMepHAyUuoHaAu3ayuje
ycmasHoe npasa (Ha npumep, 2ao6aausayuja ycemasHoe npasa). Omyada osaj
pad uma 3a yusb 0a donpuHece pasymesary cagpeMeHux mpeHooeay pa3eojy
ycmasHoz npasa u da ykaice Ha pasauke udmehy akmyeaHux npoyeca Koju
ce ynopedo odsujajy y cdhepu ycmasHoez npasa. YjedHo, y pady ce ykasyje Ha
npoyece HOpMamugHo2 U PakmMu4Kko2 UHMEPHAYUOHANU308AHA YCIMABHO2
npasa Peny6auke Cp6uje.

KyuHe pequ: ycmas, KOHCmumyyuoHaau3am, UHmepHayuoHaAu3ayuja,
2/n06aauzayuja, mehyHapodHo npaeso, sydcka npasa.

1.YBoj,

[IpeM/a HUje MOTIYHO HOB GeHOMEH, pa3BojHA Ppa3a y K0joj ce Hasa3u yCTAaBHO
npaBo uMeHoBaHa je moyeTkoM XXI Beka (Chang, Yeh, 2012: 1166). Pey je o
npolecy HHTepHanMoHa AM3anuje ycTaBHOT npasa (Schwartz, 2003: 10). OBaj
M3pa3 HeMa IpeLU3HY cafpXKUHY U KOPUCTH Ce Y pa3/IMuUTOM 3Hauewy. [lopen
WHTEepHAlMOHAJIM3allije YCTaBHOT IpaBa y CaBpeMEHOj TEOPHjH, Ca CINYHUM
3HauemheM KOpHUCTe ce U caefiehu TepMUHU: CBETCKU KOHCTUTYLIMOHAIU3aM,
rJI06a/JIHU KOHCTUTYLIMOHAIN3aM U TPAHCHAILMOHAHU KOHCTUTYIIUOHAIN3aM
(Chang, Yeh, 2012: 1166). /logaTHU po6JieM, KOjU YHEKOJHUKO YCJI0XKHaBa

" darko.simovic@kpa.edu.rs
** OBaj paj je pe3y/iTaT peasiM30Batba HAYYHOUCTPAXKMUBAYKOT NPOjeKTa Koje pruHaHCHpa
MUHHCTapCTBO NPOCBETE, HAYKe U TEXHOJIOMKOT pa3Boja Peny6.sinke Cpouje (6p. 179045).
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HacTojame /la ce UJeHTUPHUKYje ca/ip>KMHA OBOT 110jMa, jeCTe Y TOMe LITO Ce
yIopezo ca MpolecoM UHTepHal[MOHaJ/IU3alije YCTaBHOT MpaBa oJ[BUja U
npolec KOHCTUTYIIMOHAIN3aluje MehyHapogHor npaBa. HecymMmuBo, ped je
0 HeO/IBOjUBUM UM Mehy3aBUCHUM MPOIeCUMa U Y MEPH Y KOjOj Ce yCTaBHO MPABO
MHTEPHAMOHAIN3Y]e, yTOJUKO ce MehyHapoHO MPaBoO KOHCTUTYL[HOHAIU3Y]eE.

[Ipouec MHTepHALlMOHAAM3all1je YCTaBHOT IpaBa, pa3yMe ce, y pyAUMEHTapHOM
00JIMKY, 3aM10Y€0 je ca MPOoIecoM HacTaHKa MehyHapo HOT mpaBa. Y OCHOBH,
MehyHapoJHO IpaBo HaCTaje Ha O/, puliamby Ap:KaBa 0/ Jiesla CBOI CYBEPEHUTETA,
oyayhu na oHe y4ecTBYjy y IpolleCy yCTaHOBJ/baBara HaJHAIMOHATHUX
HOpMHY, KojuMa ce ypehyje ’UX0OBO NOHAllIakbe, KaKo ¥ MehycoO6HUM oJHOCUMa
Ap>KaBa, TAKO U YHYTap HAal{MOHAJHUX IpaBHUX cucTeMa (Surlan, 2017: 167).
MebhyTuM, cBe HHTEH3UBHUjU pa3Boj MehyHapoJHOT IIpaBa je HAroBeCTHUO
MoryhHOCT pa3BHjatba IVI06aJHOT KOHCTUTYLIMOHA/IKM3Ma. Majia je jour yBek
BHULIE pey 0 UJeju, Koja je 0 CBOJUX KpajlbuX KOHCEKBEHIIM HeCIIpOBOAUBA Y
MPaKCH, TJIO0AJTHU KOHCTUTYIMOHAJIU3aM M0Zpa3yMeBa MPUMeHYy YCTaBHUX
NpUHIMIA y MehyHapoAHONpaBHOM MOPETKY paZi yHanpehuBamwa mberone
ebekTUBHOCTH U mpaBu4HOCTHU (Peters, 2009: 397). OcHoBHU 6eHePUT 0/,
KOHCTUTYLMOHAa/AM3alje MehyHapoAiHOr npaBa je clipeyaBalkbe HEKOHTPO-
JucaHe ,Jjedpopmasinzanuje” mehynapoaHor npana (Peters, 2009: 409). Otyzaa
notpeba 3a KOHCTUTYLMOHAJIU30BakeM MehyHapoJHOT nMpaBa No4YMBa Ha
MOTHBY HerOBOT OCHa)KMBama Kao JeJIOTBOPHOT HOPMATHUBHOT MOpPETKa.
[IpoLiec KOHCTUTYLMOHAIM3alMje MehyHapoAHOT TpaBa MO CTHYE U oA pKaBa
Beh 3HaYajHO 0/IMaKao Mpollec ryio6au3aluje yCTaBHOT IpaBa.

OBaj pajs uMa 3a [UJb J1a JONIPUHECe pa3yMeBaby CaBpeMeHUX TPEeHL0Ba Y
pa3Bojy yCTABHOT MpaBa U Jla yKaxke Ha pasJinke u3dMehy nocrojehux mporeca
KOjU ce ynopeso oJBHjajy. YjeaiHo, y paay he 6UTH yKa3aHO U Ha Ipolece
HOPMaTUBHOT U (GAKTHUYKOI HHTEPHAIMOHAJMU30Bakha YCTAaBHOT IpaBa
Peny6.inke Cpouje.

2. UHTepHanMoHa/IM3aNnMja v rJ106aau3anyja yCTaBHOT IpaBa

MMajyhu y BUay a ce 3Hauewe OBMX M3pa3a yecTo NOMCToBehyje, Hajipe Tpeba
anoctpodupaTu pasuKy usMehy riobasusanyje U MUHTEpHAIMOHAIU3allUje
yCTaBHOT npasa. [Jlo6asrsanyja ycTaBHOT paBa ce 0JHOCHU Ha IJ1I06aJHO
HmUpewe ofpeheHnx, roTOBO yHUBep3aaHO pruxBaheHUX, yCTaBHUX BpeHOCTU
Y IpaBa, Koja 3a NocJeJUly UMa yjeiHayaBakbe CaJp>KMHe HallMOHAJHUX
yctaBa (Chen, 2009: 2). I'mo6aau3anyja ycTaBHOI IpaBa je HeHn3bexaH
npolec, Kako y cpepy CTPYKTYpe YCTaBHOI CUCTEMA, TAKO U Ha NI0JbY 3aIUTHUTE
Jbyackux npasa (Tushnet, 2009: 987). [locaeawu kBapTaa XX BeKa je JOHEO
TpUjyMP J1MbepaHOT KOHCTUTYIMOHAJIU3Ma. YIIOpeJHONPAaBHO NOCMATPaHOo,
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OUHUTIJIE[IHO je oAy apatbe YCTaBHUX IPUHIIMIIA HA HajBUILIEM HUBOY ONIITOCTH:
JleMOKpaTHja, BJaJaBUHA MpaBa, MoJiejia BJACTH, HE3ABUCHOCT CYACTBA,
3allTHUTA JbYACKUX IIpaBa U KOHCTUTYLMOHAIM3aM, YK/by4yjyhu nocrojame
MeXaHH3Ma KOHTpoJie ycTaBHOCTH (Saunders, 2014: 399-400). Unak, TpeH/,
rio6ajv3salyje yCTaBHOT IpaBa HUje HOB. Joll 0J] JOHOLIeHha NPBUX MUCAHUX
yCTaBa, yCTAHOB/beHU HHCTUTYIIMOHAJIHYU apaHKMaHU CJIYKUJIU CY Kao Y30pHU
MO/leJIM 3a ip:KaBe KOjuMa je TeK Npe/iCTojao NpoLiec KOHCTUTYLMOHAaAM3aluje.
Hujenan yctaB Huje HacTao y BakyyMmy 6e3 yrieZama Ha noctojehe mozese
(Saunders, 2014: 392). OcuM TOTra, KOJIOHUjaJIHE CUJIEe CYy HaMeTaJle CBoje
HJeje 0 IOJUTHUYKOj OpraHU3aluju Ap>kaBe. HaKoH cTUIlaba HE3aBUCHOCTH,
OMBIIY KOJIOHHUjaIHU IOCE/IH, Y OCHOBH, 3a/|p>KaBajy MHCTUTYLUOHAJIHU MOJieJl
KOHCTUTYIMOHAJN30BaKka Ip>KaBHE BJIACTH CBOjUX METPOIMOJIA.

Wma ayTopa Koju ryio6a/iM3aiyjy ycCTaBHOT IIpaBa TaKohe Mo/iBo/ie 1Mo /i poliec
VHTepHalMoHa/lU3alluje ycTaBHOT paBa. MehyTuwm, pey je o ABa napaJiesiHa
Mpoleca, Koja ce He UCKJbYUY]jy, aJlM Ce jaCHO pa3JyIuKyjy, IpeM/a je ’bUX0B
pa3Boj Mehycob6HO ycaoBsbeH. OTyAa rio6asin3alyja ycTaBHOT IpaBa, 6yayhu
Jla moJijpa3yMeBa yjeJjHayaBakbe caJpKUHe HallMOHAJHUX YCTaBa, 0JaKIilaBa
Y NOJCTHYe NMpOoLieC MHTepHallMOHAJIM3al je YCTaBHOT NIpaBa. YONIITEHO
HMCKa3aHOo, MHTepHalMOHa/Ju3aldja yCTaBHOT NpaBa ce OJHOCH Ha pa3Boj
MehyHapoHOT Uy oAipeheHUM pervjaMa Ha/JHallMOHAJHOT IpaBa Koje 06aBe3yjy
JIp>KaBe Jla IpUMerbYjy HOpMe Koje ce 0JTHOCe Ha yCTaBHY MaTepHjy (Saunders,
2009: 17). Ha fpyra4yvju Ha4YMH U3pevyeHo, MHTEepHAIlMOHA/IM3all1ja YCTaBHOT
NpaBa je MpoLec yCBajara O/ CTPaHe HALlMOHAJIHOT YCTaBHOT [IpaBa 3ajeJHUUYKE
HOpMe UUjH je U3BOP MehyHaApPOJHO UM PerHoHaJHO, Ha/JHALlMOHAJHO [IPaBo
(Fombad, 2012: 444). [Ipema ToMe, 3a pasJIMKy 0o/ Ipolleca Iyiobaausaiuje
YCTABHOT NpaBa KOju Cce 0JiBHja CIOHTAHO U KOjU 6ap HayesJHO He HapylliaBa
WHTErpuTeT HAaLlMOHAJIHUX YCTaBa, MHTepHallMOHaM3allMja yCTaBHOT IIpaBa
noJpa3yMeBa Jia HopMe MehyHapoAHOTr, Ha/JHALlMOHAJIHOT IpaBa JoNywyjy
WJIK 4YaK 3aMelyjy HOpMe HaljMOHAJIHUX yCcTaBa. TakaB pa3BOj yCTaBHOT
IpaBa [J0BOJM y NHTalke KOHLENT ycTaBa Kao aKTa Hajjaye IpaBHe CHare.
,YCTaB BUIIle HUje UCTO UITO je 610 y XIX BeKy, 4yak U Ipe OBUX CBETCKUX U
eBPOIICKUX UHTerpanuja gpxasa. OH je npecTao 6UTH IpaBHU XepKyJiec, KaKaB
je y HallMOHAJIHOM ITPaBHOM CUCTeMY 610 HallMOHAJIHU ycTaB. [lajieko oz Tora
Jla je oH noctao /laBuj, ajiv je, yMecTo ibera, BpX IpaBHOI CUCTEMa 3aM0Cceo
HoBH ['osnjaT. Tek, JaHAac HallMOHAJIHU YCTAaBOTBOPAL, HeMa BUlIlle MOTIYHO
oJipellieHe PyKe Kao HeKa/l Ka/J oAJyudyje o yctaBy" (MapkoBuh, 2017: 264). Cee
BHUIIle ce adUpMHUIlle CABpeMeHa TeopHUja 0 yCTaBHOM IIJIypaJn3My, Koja IOYHUBa
Ha Te3W O BULIEeCTEeNeHOCTH YCTAaBHOT NpaBa M MPOoXXUMakby U UHTerpanuju
MebyHapoZHOr 1 yHyTpalimer npaBa. HanuoHnasHu ycTaBy JaHALIBULE CY
€aMo Jle0 ,CJI0KeHOT YCTaBHOT cUcTeMa“ jonyweHU MehyHapoAHUM npaBoM

17



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 81 | F'oguHA LVII | 2018

(Peters, 2007: 257). Haninyje Tor npoteca je ciab/bere HAlMOHAJIHUX YCTaBa, a
Takobhe U IeMOKPATCKOr MPUHIUIIA, BaZlaBUHe [TpaBa U COLMjaIHe CUTYPHOCTH
(Baci¢, 2011: 149). HaumoHaJ/IHYA YCTaBX HUCY BUlle ,TOTaJHU ycTaBu" (Bacdi¢,
2011: 149), jep HeMajy KananuTeT Jja Yy IOTIYHOCTH ypejie yCTaBHY MaTepHjy.

3au3pa3 MHTepHalMOHAJIK3allhja yCTAaBHOT IMpaBa ce MoXke pehu /1a je yHEeKO-
JIMKO MPOTHUBpEYAH, jep je 0oCHOBHAa QyHKIMja ycTaBa Jja Ha TePUTOPHUjU
je/iHe Ap>KaBe CyBepeHO YCTAaHOBU M OpraHu3yje Bpllee ApKaBHe BJIACTH.
MebhyTHM, caBpeMeHe JipKaBe HUCY CyBepeHe y allCoJ1y THOM 3Hauyewy TOr IojMa.
OcHuBaweM OpraHu3alivje yjeIlMbeHUX Halldja IOCTaBJ/beHA je jaBHA BJACT
W3HAa/J Jip>KaBe U lbeHe yCTaBOTBOpHe BaacTu. OTyza, epo3uja TpaAUuLMOHAJIHOT
KOHIENTa AP>KaBHOCTU je OCTaBUJIa Tpar U Ha ejCTBO U JiloMallaj ycTaBa.
WMajyhu y BUAy Aa cy HaljMOHAJIHe Jip>KaBe U3rybuJjie MOHOIOJI jaBHe BJIACTH,
nesiehu je ca MehyHapogHUM opraHu3aljama, HallMOHAJIHU YCTaB je U3ry6uo
KalaluTeT Jja CyBepeHo ype X Bplleme jaBHe BJIACTH Ha CBOjOj TEPUTOPHUjHU
(Grimm, 2012: 130). Ocum Tora, MehyHapoJHO paBoO ce CacTOjU U OJ ius cogens,
MMIlepaTUBHUX HOPMU Koje 06aBe3yjy ApxaBe 6e3 0631Mpa Ha TO ja JIU Cy OHe
carJiacHe ca kb¥MMa UJIH He.

3. daKTOpU HHTEepPHALMOHA/IU3AlHje YCTAaBHOT paBa

Buie ¢akTopa je yTHIaJ0 Ha TO Jla Ce yCTaBHA MaTepHUja, jeJHUM JeJI0M,
HHTepHaloHaau3yje. PeHoMeH riobaausalnuje, JakJe mojaBa ri106aaHux
JleTepUTOpHjaIu30BaHUX NpobJeMa U NojaBa IJ1I06aJHUX Mpexa Ha eKOHOM-
CKOM, MOJUTHUYKOM, NpPaBHOM, HAy4yHOM IJaHy, noBehao je rio6ajHy
MebyzaBucHocT (Baci¢, 2011: 148-149). 'mo6aysnu npo6JyeMy YrHe HYKHUM
capajy Ap)kaBa ca MehyHapoJHHMM opraHusaldjamMa Koja pe3yaTupa
3aK/byuuBambeM MehyHapoaHUX yroBopa. OTy/a, HeKe 0Jf TAIUYHUX IPKaBHUX
byHKIHja Koje cy ce oJHOCUJIe Ha jeMCcTBa 6e36eJHOCTH, cJ1060/ie U je JHAKOCTHU
rpahaHa U3MeLITajy Ce ca HALlMOHAJHOT Ha perMOHaJIHU UJIY IJ106aJIHU HUBO.

ExoHOMCKa rjiobaJsin3alyja je o noce6bHOr 3Hayaja 3a npolec rjobajarsanuje
yCcTaBHOT mpaBa. /la 6 CBETCKO TPXKUUITE JIeJOTBOPHO QYHKIMOHUCAJIO,
HeOINXO0/[HO je Jjla NpeTeXXHHUjU 6poj AprKkaBa npeaBubha 6ap XxapMOHU30BaHa,
YKOJIMKO He M IOTIYHO U3jeJHaueHa, 0CHOBHA IPaBuJIa, KAo LITO Cy NOIMITOBabe
IprYBaTHe CBOjUHE U jeMCTBa O/ eKCIIPOoNpHjalLiuje, c1060/4a NpeAy3eTHUILTBA,
€JI060JHO U CTAOUJHO TPXKUIITE, CAMOCTAJHOCT NMPUBPEJHUX CybjeKaTa,
M3BECHOCT YITOBOPHOT OJJHOCA U MOTYRHOCT HeroBor NpruHYAHOT U3BpLIEHA,
CYACKU MeXaHH3aM 3allITUTe MpaBa U cJ. [Jlo6asn30BamkeM YCTAaBHOT MpaBa
CTBapa ce OCHOBHA [IPeTIIOCTAaBKa U 3a kelr0BO Jla/be UHTEPHALlMOHAIU30Babe
yCTaHOBJ/baBakeM GOpPMaJTHUX HHCTUTYLMOHAJHUX apaHXKMaHa Ha HaJHALUO-
HaJIHOM HUBOY.
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[locsie [lpyror cBeTCKOr paTa je 3alo4deT He3ayCTaBJ/bUB NIpOLieC M3MellTama
JbyACKUX NpaBa Ha MebyHapoaHu HUBO. [Ipoliec HHTepHALMOHAIU3ALlH]e
JbYICKMX IIPaBa je 3Ha4yajHO yTUILA0 HA TO la YCTaBHU KaTaJ031 JbYACKUX TIpaBa
CBe BUIIle HAJIUKYjy jeJHU ipyruMa. Ped je 0 ak TUYKOj MUHTEepHAIMOHAJIU3AIUjH,
jep yCTaBOTBOpPHA BJIACT IPY KOHCTUTYLMOHAJIU30Baby /by CKAX IpaBa yCBaja
noctojehe MehyHapogHe cTaHAap/le, ajld Ce U yTrJe/ia Ha penpe3eHTaTUBHE
npuMepe u3 ynopegHor npasa. [lopes ¢akTHuKe, IOCTOjU U HOPMATHUBHA
HHTepHal[MOHa/JM3allMja JbyACKUX MpaBa. 3HavyajaH 6poj ycTaBa JAOHETHUX
nocJie /pyror cBeTCKOT paTa, IpUOJIMKHO je/jHa TpehrHa BbUX, HENOCPeJHO
HHKoOpIopupa 6ap jean MehyHapoaHu yropop. Hajuemihe je To YHuBep3asiHa
JleKJiapanuja o Jby[ACKUX NpaBuMa YjequweHUX Hanuja us 1948. roavHe
(Chernykh, Elkins, Ginsburg, 2008: 207). Kao npumep ce MoxKe U3JBOjUTH
YctaB BocHe v XeplieroBuHe Koju npejiBuba HenocpeAHy npuMeHny EBponcke
KOHBEeHIMje 3a 3alUTUTY JbYACKUX NpaBa, IpU YeMy ce MpPOKJaMyje HeH
NPUOPUTET Y OJHOCY Ha 3aKOHOJABCTBO (4iaH 2). U y ciay4dajy ofcycTBa
dopMasHOT HHKOpHOpHUCaka, MehyHapoHe MpaBHE HOPMe MMajy MoCpeHO
JlejCTBO y HallMOHAJ/JTHOM jaBHOM MPaBYy y CyACKUM noctyniuma (Saunders, 2009:
18). Haume, npu oAJiyuyuBamy ¥ KOHKPETHUM CIIOPOBUMA CYAUje Y3UMA]Y y
0631p MehyHapoAHO IpaBo y NpoLiecy TyMadewa U IpUMeHe YCTaBa, a y HEKUM
Jip>kaBaMa OHH cy U o6aBe3aHU Ha To. [IpuMepa pazau, Ycras Jy:kHoadpUuike
Peny6Jsinke u3 1997.roguHe npejiBruba aaje cys npy TyMadewy JbyACKUX IIpaBa
ob6aBe3aH Jja pa3MoTpu MehyHapoJHO NpaBo, IPU YeMY MOXe pa3MOTPUTH U
cTpaHo npaso (41aH 39, ctas 1).

Pa3Bujame MehyHapoJHUX U perMoHaJTHUX OpraHU3aliija 3a NOAPILKY y chepu
yCTaBHOT IIpaBa 0Xpabpyje MHperbe rJ1I06aJTHOT UCKYCTBa Ha OBOM oJby (Saun-
ders, 2009: 18). Hajmo3HaTHja TakBa opraHusaliyja je BeHelujaHcka KOMUCH]ja
(Venice Commission), yctaHoB/beHa 1990. roguiHe, Kao CaBETOAaBHO TEJIO
CaBeTa EBporte ca MHUIUjaJIHUM [JUJ/bEM J1a IOMOTHe GUBLIMM KOMYHUCTUYKUM
Jip>kaBaMa y Ipoliecy IeMOKpaTCcKe TpaH3ulluje. [[pBo6UTHO, OHa ce cacTojaJjia
o/ 18 npkaBa, a Taj 6poj je y MehyBpeMeHy HapacTao Ha 61 ApKaBY y lbeHOM
cacTtaBy. YumeHHIa 1a BbeHO YJIAHCTBO He YMHe caMo JpkaBe CaBeTa EBporne,
noTBphyje Te3y o mpouecuma rnobanvsanyje 1 MHTepHalMOHaJIU3aluje
ycTaBHOT npaBa. Haume, nopen 47 apaBa yinaHuna CaBeta EBpone, Mmehy
4ysnaHoBHMa BeHenujaHcke komucuje cy u: CAJl, Amxup, TyHuc, Mapoko,
Peny6siuka Kopeja, Mekcuko, Koctapuka, Uuie, [lepy, Bpasusa uta. He camo zaje
IbeH cacTaB Bullle TyTa yBehaH, Beh je U lbeHa y/iora KBaJUTaTUBHO IPOMeHeHa.
Komucuja je noctaJjia CBOjeBpCHU CTPYYHU KOHCYJITAHT 3a CBe OHe Jp>KaBe
KOje IpHUCTYNajy AOHOLIeHy HOBOT YCTaBa MJIM YCTaBHOj peBU3HjH, Kao U IIPU
JIOHOIIIEey 3aKOHA KojuMa ce ypehyje ycTaBHa MaTepHja. JelTHO 0/ TAKBUX
MehyHapoAHUX TeJla ca CBe CHAXKHUjUM QaKTUUKUM yTUIlajeM je MehyHapoaHu
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HHCTUTYT 3a AeMOKpaTHjy U nomoh Ha uzbopuma (International IDEA), koju
TPEHYTHO Y CBOM CacTaBy uMa 32 ZipKaBe ca CBUX KOHTUHEHATa.

O uHTepHallMOHaJM3aLlMjd YCTAaBHOI IIpaBa, OCUM y IOrJeLy HeroBe
ca/Zip>KHMHe, MOXKe Cce TOBOPUTU U y chepu MOCTYNKa JOHOLIEHA yCTaBa.
Hauwme, 1 camo Bplieme yCTaBOTBOPHE BJIACTU MOXKe OUTH MOTIYHO UJIU Y
ofpeheHOj Mepu MHTepHalMOHaJ/M30BaHo. [IpomsocT no3Haje Behu 6poj
IpyuMepa UHTEepPBEeHHUCawa N0jeJUHUX [IpXaBa Y CYBEPEHOCT Apyre Jp:KaBe
Y y3yplnupamwa yCTaBOTBOPHE BJIACTH KOja pe3y/ITUpa HaMeTambeM ycTaBa.
CA/l, Besiuka Bputanuja u CCCP cy apxkaBe Koje cy BUllle IyTa HAa Taj HAYUH
NOBpeJiUJie CYBepeHo paBo Ap:KaBa Jia CaMOCTaJIHO JJoHeCy CBOj ycTaB (Mayer-
Schonberger, 1994: 317-326). [IpuMepa paju, HaKO je jamaHCKU ycTaB of, 1946.
ro/iiHe ycBojeH y3 HepOpMaJIHO KOHCYJITOBame U CarJIaCHOCT MOJUTHUYKUX
aKTepa OBe Jp>KaBe, OBaj YCTaB Ce HABOJU Kao NapaJUrMaTU4YHU IpUMep
»+HaMeTHyToOT ycTaBa“ o ctpade CA/l. OBa fip>kaBa je ©MaJia CHaXKaH yTULA] U
npu ycBajawby OcHOBHOT 3akoHa Hemauke 1949. rogune.

MHTepHallMOHA/JIU30Bakbe YCTABOTBOPHE BJIACTH je KApaKTEePUCTHUYHO U 3a
KOHCTUTYHCake TepUTOPHUjaIHE Ay TOHOMUje y Toje JUHUM Ap:kaBaMa (CuMoBuh,
[leTpos, 2014: 364-365). Pey je 0 ayToHomuju Onangcknux OctpBa y PUHCKO),
JyxkHor Tuposa y Utanuju u Xourkonra u Makaoa y Kunu. [lpumepa paay,
TepuTOpHjasHa ayToHoMHUja Osangckux OcTpBa, ca BeAMHCKUM HIBEACKUM
CTaHOBHULITBOM, y3 NOoCpeJioBame JIpyliTBa HapoAa, Koje je YCTaHOBHUJIO
onpebeHe npuHIKMIIE 0 ay TOHOMU]jU, FapaHTOBaHa je MehyHapoJHUM YTOBOPOM
@®uHcke u llIBeacke u3 1921. rogvHe Koju je npe/iBUhao HauKMHe OCTBAapHBakbha
TUX IPUHIAIA Y TpaKcu. Y3 Te rapaHTHje Osangcka OcTpBa cy NpuxBaTHUIIa,
WHHIIMjaJIHO 010UjeH, 3aKOH 0 ay TOHOMMUjH, KOjH je PUHCKU TapJiaMeHT yCBOjHUO
rofuHy AaHa panuje 1920. roguHe.

HajepaH apyrayujyu Ha4MH, UHTEepHALlMOHA/IM3al1ja yCTABOTBOPHE BJIACTH je
noce6aH 3aMajall jo6uJIa CpeJUHOM JieBeJleCeTUX r'o/iMHa POLLJIOTr BeKa KaJja
ce MehyHapo/iHa 3ajeJHULA aHTa)Xyje Y [IM/by U3TPa/iibe Jip>KaBe U CTBapama
OZPKUBOT MHCTUTYLIMOHAJIHOT OKBHUPAy oJle/beHUM ApyliTBuMa. CaBpeMeHu
IpUMepy TaKBOI' MHTEpPHALMOHAJIU30Bawka YCTaBOTBOPHE BJIACTHU Ccy: bocHa
u XepueroBuHa, Makenonuja, Uctounu Tumop, Cynan, ABranucras, Upak
u Cpb6uja (Kocoso) (Grewe, Riegner, 2011: 3). [Ipumepa pazu, Haj3Ha4ajHUje
npomeHe YctaBa MakegoHnuje o 1991. noroaue cy ce 2001. rogvHe ,,Kao
nocJieiMiia opy>KaHor cyKo6a Koju je MpeTX0A10, a IOTOM U IperoBopa usMehy
npe/cTaBHUKA JiBe HajBehe MaKeJOHCKeE OJUTUYKE CTPAHKE U [iBe IOJUTHYKE
CTpaHKe U3 aJIbaHCKOT MOJIMTHUYKOI 6JIOKA, MOJ HaZ30poM MU y3 nomoh
npejctaBHuka EYu CA/1“ (AkumoBcka Masietuh, 2017: 60). Joun ouyurie JHUjU
je cny4daj bocHe n XepueroBuHe.
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YctaB BocHe u XepueroBrHe je AHeKC 4 MehyHapoAHOT MYJITHJIATEPATHOT
yroBOpa, NO3HATOT Mo Ha3uBoM OMUITH OKBUPHU CllOpa3yM 3a Mup y bocHu
u XepueroBuHu u3 1995. roaune, 3akbyueH y Jejtony (CA/). Y 3ak/bydyewy
JlejToHCKOr MHUpPOBHOI cIlopa3yMa IopeJ MpejAcTaBHUKA MebhyHaponmHe
3aje/iHU1le, y4eCTBOBAJIM CY U NOJUTUYKHU JIUJepU eTHUYKUX 3ajeJHULA U3
BocHe u XepiieroBuHe, aju U npeJCTaBHUIU CyceJHUX ApkaBa. Hemocpenan
npeAMeT OKBUPHOT CIIOpa3yMa, aJlu U OCHOBHH PasJIor keroBOr 3aK/byYlBatba
jecTe ycrnocTaBJ/balbe U 04yBake MUpPa Y OBOj Ap:KaBu. MehyTum, ycTaBHO
npaBo bocHe v XeprieropyHe HUje HHTepPHALMOHAJIU30BaHO CaMO y NOCTYIKY
JIOHOLIEeHka yCTaBa, Beh je MHTepHAIMOHATM30BAHO U Y CAAPKUHCKOM CMUCIY, ¥
norjey yHKIMOHHUCAaWka yCTaBHOT cucTeMa. byayhu f1a Huje 6110 ouekrBaHO
Jia he yctaBuu cucteM bocHe u XepreropuHe Mohu caMOCTaJIHO U CKJIAZHO J1a
dyHKuMoHMIIE, MehyHapoiHa 3ajeiHMLIA je 3a/ip>KaJia 3HaYajHe HaAJIeXKHOCTHU
Koje uMajy Tpu komrnoHeHTe: BojHy (IFOR/SFOR/EUFOR), uuBuany (Behe
3a cripoBohewe mupa — PIC u Bucoku npeactaBHUK 32 BuX) U KOMIIOHEHTY
MeDhyHapo/He 3alITHTe JbYCKUX TpaBa (Sarcevié, 2008: 155). Tpu of AeBeT
cyauja YcraBHor cyja buX nMmeHnyje npescenHuk EBpornckor cyja 3a Jbyicka
npaBa, Ipy 4eMy TO He MOTY OUTH Ap:KaB/baHu BuX, HUTH GUJIO Koje cycesiHe
JpxaBe (4saH 6). [la y cerMeHTY QyHKILMOHKCawka YyCTaBHOI cucTeMa bocHe
U XeplLeroBuHe HWHTepHAlLlMOHaJM3alldja HUje caMO NykKa ¢GOpMaJIHOCT,
CBeJI0YM YMIbeHUILa /ia je BUCOKHM npeicTaBHUK, OCUM HaMeTamwa Jp>KaBHUX
3aK0Ha, KOPUCTHO CBOja OBJallheka U BULIE Ty Ta MEHA0 EHTUTETCKE YCTaBe,
KaHTOHAJIHe YCTaBe, EHTUTETCKe U KaHTOHAJIHe 3aKOHe, CMemhHUBAa0 HOCHOLLe
jaBHUX QYHKIMja U Tpeay3uMao Jpyre mepe (Trnka, 2009: 65).

4. UHTepHalMOHAJIM3all4Mja ycTaBHOT IpaBa Peny6iuke Cp6uje

4.1. HopmamueHa uHMepHayuoHaaulayuja
ycmaesHoz npasa Peny6.auke Cp6uje

YcraB Cp6uje o4 2006. roivHe je y BUIlle CBOjUX OApeA0U TPeABUE0 IPUMEHY
MehyHapoHor npaBa. Y oKBUpY HaueJa YcTaBa: ,OniuTenpuxBaheHa npaBuJia
MehyHapoaHor npaBa ¥ NoTBpheHU MehyHapoJHU YTrOBOPH CACTaBHHU CY €0
npaBHor nopetka Peny6snke Cpbuje u HemocpegHO ce puMemyjy. [loTBphenu
MehyHapoAHU yroBOpU MOpajy GUTH y cKJaAy ca YcTtaBoM” (4iaH 16, cTas
2). MebyTuM, y 0OKBUpY Jies1a mocBeheHor yCTaBHOCTHU U 3aKOHUTOCTU (OcMu
Jleo YcTaBa), ycTaBOTBOpAIl je U3HOBA ypehuBao ogHoc nu3Mehy yHyTpauimer
1 MehyHapo Hor npaBa. Tako, carjiacHo 4ysaHy 194, ctaB 4, ,moTBpheHU
MehyHapoaHHM YyroBOpH U oNmTenpuxBaheHa nmpaBuJa MehyHapoaHoOT mpaBa
Jleo cy npaBHOT nopeTka Peny6suke Cp6uje. [lorBphenn mebyHapoauu
YroBOpU He CMejy GUTU Y CYPOTHOCTHU ca YcTaBOM", a mpeMa CTaBy 6 UCTOT
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YyJlaHa, ,3aKOHU W JAPYTrH ONIITH aKTHU JAoHeTH y Penybsaunu Cpbuju He
CMejy GUTHU Y CYNPOTHOCTH ca NOTBphHeHUM MehyHapoAHUM yroBopuma U
onmTenpuxsahenum npaBu/arMMa MehyHapoaHor npaBa“. [lomeHyTe ycTaBHe
HOpMe yHoce 3a6yHYy jep yCTaBOTBOpal, HUje NPeLU3HO U HeJJBOCMUCJIEHO
ypeauo ofHOC u3Mehy HopMu MehyHapoZHOT U HOPMHU YHYTpalllkber mpasa.
[Topes Tora WITO HUje jaCHO 3alUTO Ce ABa IyTa y YCTABHOM TEKCTY IHILIEe O
HCTOj CTBAapH, HaBeJieHa GopMy ialivja HABOAU Ha 3aK/byyak Ja je mpuxBaheH
MOHUCTUYKU IPUCTYH HENOCpeJHe NpUMeHe MehyHapoJHOr npaBa, aju U
Jla onutenpuxBaheHa npaBusia MehyHapoJHOT MpaBa, Kao U HeNoTBpheHU
yroBOpH He Mopajy GUTH y ckJ1aay ca Ycrasom (Surlan, 2007: 181).

Kap je ped o moTBpheHMM MehyHapoHUM YTOBOPHMA, U MOpeJT HeyjeJHaYeHe
TEPMUHOJIOT'Hje K HEJJOBOJbHO jaCHUX yCTaBHUX GOpMYyJialivja, OHU CY, 10 IPABHOj
CHa3y, UCIoJ, YCTaBa, a U3Ha/| 3aKoHa (C TUM Ja ce U MehyHapoiHU YyTOBOPU Y
BehWHU ciay4dajeBa noTBphyjy y dopmu 3akoHa). To ce moTBphyje U HAUHMHOM
Ha KOju je AebrHUCAHA HAJJIEXKHOCT YCTAaBHOT CyZa [ia BPIIX HOPMATHUBHY
KOHTpOJIy NIpaBa - YCTaBHU Cy/[, 04J1y4dyje 0 ,CarJJaCHOCTHU 3aKOHa U APYTUX
OMIITHUX aKaTa ca YcTaBoM, onuitenpruxBaheHuM npaBuirMa MehyHaposHor
npaBa ¥ noTBpheHUM MehyHapoJHUM yroBopuMa“ (4s1aH 167, ctas 1, Tauka 1)
Y ,CaryJIaCHOCTH NOTBpheHUx MehyHapogHUX yroBopa ca YcraBoM” (usnaH 167,
cTaB 1, Tauka 2).

U3pas,onmrenpuxBahena npaBusa MehyHapoJHOT paBa“ KOju je HCKOPUCTHO
yctaBoTBopal Cpbuje MehyHapojHO paBo ¢opMaJHONPABHO He MO3Haje, Te
,OCTaje HejacHo Ha 1ITa ce NoJ TUM U3pa30M MHUCJIMJIO0, Kako heMo 3HATH Koja
cy To MehyHapo/iHa npaBuJa onutTenpruxBaheHa, kako ce u rae MaHudecTyje
onmta npuxBaheHOCT ¥ Ko je BaacTaH za To yTBpAu* (Surlan, 2007: 182). Peuje o
€KCTEeH3MBHO 0CTaBJ/beHO]j U HeoZpeheHoj KOHCTPYKIIUjHU KOja MOXKe /la U3a30Be
npo6JseMe y npakcu. Takohe, yctaBoTBopal, Cpbuje HUje 6M0 MOTIYHO jacaH
HU Ka/la je ped 0 IpaBHOM paHTry onuiTenprxBaheHux npaBusia MehyHapogHOT
npaBa (onumTenpyu3HaTUM NIPUHLMIIMMA U IpaBUIMMa Me)yHapoJHOT IpaBa).
[TocToje Tpu moryha oxgrosopa (Cumosuh, CrankoBuh, [letpos, 2018: 80).
[Ipema npBoM ofroBopy, onmTtenpuxBaheHa npasuJa MehyHapoaHor npaBsa
MMajy yCTAaBHU PaHT, aJIK YCTaB 0CTaje HajBUIIIM U3BOP NPaBa, jep oH oJipehyje
MpaBHY CHAry Apyrux NpaBHUX HOPMH, Nla U ONIITenpuxBaheHUX MpaBUJIa
MebhyHaposHor npaBa. /lpyryu oAroBop je fa cy oniuTenprxBaheHa npaBuJia
MebyHapoaHor npaBa Behe npaBHe cHare of YcTaBa ¢ 063MpoM Ha HaveJsio
cynpeMaTHje MehyHapoJHOTr mpaBa y 0OJHOCY Ha YHyTpalllhe MpaBo, Koje,
npehyTHo, npu3Haje 1 YcraB. Tpehu oarosop je fa YcTaB npokjaMyje Hauesio
eKBUIIapUPaHOCTU MehyHapoJHOT U YHY Tpallllber paBa. /lakJie, npemMa npaBHOj
CHa3y, u3jeiHaYeHU cy YcTaB U onutenpuxsaheHa npaBuJa MehyHapoaHoT
npaBa. be3 063upa Ha TO Koje CTAHOBUILTE NPUXBATUJIH, YCTAB He Jlaje 0CJI0HAlL
3a noy3/aH ogrosop (CumoBuh, CrankoBuh, [leTpos, 2018: 80).
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MHTepHanuoHa/M3a1Mja YCTABHOT NpaBa je MoceOHOo U3pakeHa y MaTePHju
Jby/ICKUX npaBa. YcraB Cp6uje npeapuba fa ce JbyACcKa U MalbUHCKA IpaBa
HeNoCcpeHO NpUMemYjy 6e3 003Mpa Ha TO A JIM Cy 3ajeMyeHa YCTaBOM
uiy onurtenpuxBaheHum npaBusnma MehyHapoJHOT npaBa, NOTBpheHUM
MehyHapogHUM yroBopuMa u 3akoHuMa (4aH 18). [lopes HamuoHasHOT
MexaHMU3Ma 3alITUTe, rpahaHu UMajy npaBo ja ce o6paTe MehyHapogHUM
MHCTUTYLMjaMa paJy 3alITUTE CBOjUX CJ1000/1a M IpaBa 3ajeMYeHUX YCTaBOM
(usan 22).

Oznpen6e o JbYACKUM U MalbMHCKUM IIPaBUMa TyMaye ce y KOPUCT yHanpehema
BPeJHOCTH JIeMOKpPATCKOr JApYIITBa, carsacHo Baxkehum MehyHapoaHUM
CTaHJapAuMa JbYACKUX U MalkbUHCKHUX ITPaBa, Kao ¥ npakcu MehyHapogHux
WHCTUTYLMja KOje HaA3Upy HUXOBO cnpoBobhewe (usnaH 18, ctaB 3).
UspuuuTo je npeaBubheHo Aa ce cyJcKe 0/yKe 3aCHUBAjy Ha YCTaBy, 3aKOHY,
noTBpheHoM MehyHapoJHOM YTOBOPY U IPONUCY JOHETOM Ha OCHOBY 3aKOHa.
Tpeba HarslacuTH Jia je u3pa3s ,Bakehu MehyHapo HU cTaHAAPAU JbYACKUX U
MalbUHCKUX npaBa“ (dy1aH 18, cta 3) mupu oA nojMoBa ,onutenpruxBaheHa
npaBuJa MehyHapoHoTr npaBa“ u ,oTBpheHU MehyHapoJHH yroBopu” (41aH
16, cTaB 2), jep ce oJ HUM MOTy IoJpa3yMeBaTU U MehyHapoAHU YyTOBOPHU
koje Cp6uja HUje paTuduKoBasa. Ped je o jour jeslHOj HEKOH3UCTEHTHOCTH Y
YCTaBHUM pellelmhuMa, Koja MoXKe UMaTH U 3HauajHe NpaKTHUYHe NocaeuLe.
HaumMme, nusemaje y ciesnehem, ,1a 1M Cy MHCTUTYLIHMj€ KOje OJIJIYYY]y O 3alITUTH
JbY/ICKUX NIpaBa MPUJIUKOM NOCTyNaka Be3aHe OMLITOM yCTaBHOM 0JipeZi60M
M3 OCHOBHHUX HaueJsa YCTaBa, IpeMa Kojoj cy caMmo noTBpheHu MehyHapoaHuU
yroBOpHU M onutTenpruxBaheHa npaBusa MehyHapoaHor npaBa cacTaBHU [e0
YHyTpallkber IPaBHOT MOpPeTKa U Kao TaKBU Ce HEMOCPEAHO MPUMEY]Y,
WJIM OKBUD HUXOBOT JlejioBakha JlepUHUIIE YCTaBHA 0/ipe/i0a U3 MOIVIaB/ba O
JbYICKUM U MatbHHCKUM ITPaBHMMa Koja Ce eKCIJIUIUTHO OJJHOCH HAa TYMadehe
JbYACKUX U MalbUHCKUX IIpaBa, a y Kojoj YcraB ynyhyje Ha MehyHaposaHe
CTaHAapAe JbyACKUX U MamkbUHCKHUX NMpaBa HE3aBUCHO O TOra Ja JIU Cy
MebyHapoHU YyTOBOPHU KoOjU UX JebUHUITY paTUPUKOBAHU Kao U Ha Jpyre
MehyHapoaHe U3BOpe, MOCe6HO Ha Mpakcy MehyHapoJHUX HHCTUTYIHja Koje
Ha/[3UPY ClIpoBoheme JbYICKUX U MatbUHCKUX paBa?“ ([1ajpanuuh, 2008: 253).

4.2. dakmuuyka uHmepHayuoHaluzayuja
ycmaegHoz npasa Peny6.auke Cp6uje

AnanuzupajyhuYcras Cpouje ox2006.roanHe, BeHenujaHCKa KOMUCH]ja je y CBOM
MUILL/beHY U3HEJIa HU3 TPUMe/I61 HAa YCTaBHU OKBUP TpaBocyha.! 360r TakBUX

1 Venice Commission, Opinion on the Constitution of Serbia (Venice 19 March 2007), CDL-
AD(2007)004.
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HeraTHBHHUX OLleHa, AKIIMOHMY IIJIaH 3a [oIviaB/be 23 y npouecy NpUCTynama
Cp6uje EBporickoj yHHjHU IpeJIBUJE0 je CIpoBOhehe yCTaBHUX MpOMeHa Koje
Tpeba Jla yHanpee HHCTUTYLIMOHAJHA jEMCTBA HE3ABUCHOCTHU CYJICTBA?,
Ipu 4YeMy je HaBeJieHO Aa he npeaJior ycTaBHUX NpoMeHa 6UTH ynyheH Ha
MUIJbee BeHenujaHCKoj KOMUCHjU. Y HOBeMOpY 2017. roguHe MUHHUCTApCTBO
npajie Peny6srke Cp6uje je 3aTpaxkuso nmomoh o BeHelnjaHCKe KOMHUCH]je
IIpU U3pajiu aMaH/JMaHa Koju ce 0JJHOCe Ha yCTaBHy pedopMy npaBocybha.
HakoH u3page fpyre Bep3uje HalpTa yCTaBHUX aMaH/MaHa MUHUCTapKa
npaB/jie Peny6siuke Cp6uje ce 13. anpusa 2018. roguHe ob6paTuia ca 3aXTEBOM
BeHelyjaHCKOj KOMUCH]jU [ja YCBOjU MUILJbEHE O IPEeJIOKEHUM pellemhUuMa.
BeHennjaHcka KoMHCHja je TO M yYHMHUIIA,? a TpUMe/i6e Koje Cy U3HETE Y FheHOM
MUILJbERY MOCAYKUJIE CY 3a KOPUTOBake HallpTa yCTaBHUX aMaH/MaHa. /lake,
YCTaBOTBOPHM IIOCTYIIAK Ce yCJI0XKbaBa, a IO3UTUBHO MUllJbehe BeHelujaHCcKe
KOoMHcHje, Kao HedopMaJsiHa ¢pa3a yCTaBOTBOPHOT MOCTYIIKA, TOCTAaje yCJI0B 3a
cnpoBobeme ycTaBHe pedpopMe. OTy/a, eBPOIICKU UHTETPALLMOHHU NPOLEC He
camo a HaMehe HY>KHOCT yCcTaBHUX NIPOMeHa, Beh yjeJHO oZipeDhyje U bUXOBY
CaJip>KUHY.

YcTaBHO npaBo Cpbuje je MHTepHALMOHAJU30BAHO U Ka/la je ped o je/lHOM
JeJly lbeHe TepuTtopuje. HauMe, HaKOH T3B. XyMaHUTApHE UHTEpPBEHIU]e
HATO nakTa, Koja 1o cBUM o6eJiexkjuMa UMa OJIJINKe arpecuje, AyTOHOMHa
[Tokpajuna KocoBo u MeToxuja je u3zBojeHa U3 npaBHor nopetka Cp6uje. Ha
HEHOj TEPUTOPHjU HUje KOHCTUTYHCAaHa CYLITUHCKA Ay TOHOMHja, OHAaKO KaKo
je To npeaBuzaeo Ycras Cp6uje (Ilerpos, 2017; OpsioBuh, 2017), Beh je oBaj
€HTHUTeT NPOrJIacCu0 He3aBUCHOCT U JjoHeo concTBeHU YcTas 2008. roaune. Y3
nocpezioBame EBporncke yHUje paJii HOpMaJiM3oBamwa oZiHoca uaMehy Cp6uje u
T3B. Peny6.1nke KocoBo, 3aks/byyeH je Bpucesicku cnopasym, 1j. ,IIpBu ciopasym
0 NPUHLMIIKMA KOjU PEeryaully HopMaJsusanujy ogHoca” (First Agreement of
Principles Governing the Normalization of Relations) 19. anpusa 2013. roauHe.
BpuceJsicky criopa3yM HeMa CBOjcTBa ycTaBa y GOpMaIHOM CMHUCITY, aJIH OBaj aKT
Jly60KO0 3a/iMpe y yCTaBHY MaTepHjy, ypebyjyhu je Ha fujamMeTpasiHO cynipoTaH
HauuH oz YcraBa Cpbuje. Haume, o ycTaBHONIpaBHe NpokJaMalidje ga Kocoso
1 MeToxuja y>KMBa CyUITUHCKY ayToHOMHU]jy y Cpbuju, Bpucescku cnopasym
ce 3aJip>kaBa Ha 06e36ehuBaby MHCTUTYIIMOHAJHUX MeXaHW3aMa 3allTUTe
cprcke MamwMHe y T3B. Peny6snnu Kocoso. [lakiie, 6e3 063upa Ha TO LITO Ce,
nocMaTpaHo u3 MehyHapoHonIpaBHe BU3ype, KocoBy He npu3Haje CBOjCTBO
CyBepeHe Y He3aBHCHe Jip)KaBe, yCTaBHOIIPABHO NocMaTpaHo, bpucesnckum

2 Akcioniplan za Poglavlje 23 - Nacrt, septembar 2015: https://www.mpravde.gov.rs/files/
Akcioni%20plan%20PG%2023%20Treci%20nacrt-%20Konacna%20verzijal.pdf

3 Venice Commission, Opinion on the draft amendments to the constitutional provisions on
the judiciary (Strasbourg, 25 June 2018), CDL-AD(2018)011.
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criopasyMoM ce omoryhaBa 3a0Kpy»KHBambe yCTaBHOIIpaBHOT nopeTka Kocosa,
NpOIIMPUBaEM HberoBe CYBepeHOCTH Ha CeBEp TEPUTOPHje Ha KOMe /10 Taja
HUje 0CTBAapMBao NyHYy GaKTUYKY BJIACT.

5. YmecTo 3aK/by4Ka

He fesie cBM MCTH eHTYy3Uja3aM Ka/ia je pey o lepcleKTHBaMa pa3Boja npoueca
WHTepHaLlMOHa/IM3allMje yCTaBHOT TpaBa. CjelHe CTpaHe, TOBOPH Ce 0 TOMe Jia je
CBe je JUHCTBEHU]eM CBETCKOM JIPYLITBY NOTpebaH ,cBeTCKU ycTaB" (world wide
constitution) KojuM 64 ce Mpey3eJio yIpaB/bakbe U 0ITOBOPHOCT 32 IPOCHEPUTET
yuTaBe Jbyacke pace (Allot, 2002). Ho, ¢ apyre ce uctuye ja je rjob6aaHu
KOHCTUTYIIMOHAJIM3aM HeJJOCTHXKHA ujeja u ,manupHaTtu turap” (Peters,
2009:401).[locebHO ce KPUTHUKYje HeZOCTATAK IEMOKPATCKOT JIESTUHTUMUTETA
M3MellTamka N0jeIUHUX CerMeHaTa yCTaBHOT IpaBa Ha Ha/JHALMOHAJIHU HUBO,
jep yCTaBHO paBo BUIIE HUje IeJI0 CyBepeHe BJIACTH.

YK0J1MKO, HanocleTKY, Tpeba JaTHU HEKY ONILUTY OL[eHY O IPoLecy UHTepHal1o-
HaJIM3all¥je yCTaBHOI MpaBa, UAaKO 3HA4YajHO OJMakKao, OBaj Ipolec HUje
HU NPUOJUKHO 3a0KpYKEH U JAoBplieH. EMOupHjcku mnokasaTe/bu He
noTBphyjy rinobasHu TpeHJ KOHCTUTYUuoHanu3anuje (Peters, 2009: 401).
MHTepHallMOHA/IU30Bakbe YCTABHOT IIpaBa je pparMeHTapHO, joll YBeK JajeKo
0/} JOBPLIEHOT NTpoIieca Ka/ia je ped 0 JbyZ,CKUM IpaBMMa, a TOTOBO HEOCTBAPHUBO
KaJla je ped 0 MHCTUTYI[MOHAJHUM oJi/InkaMa yctasa (Jackson, 2001: 272).
McToBpeMeHO, HAalJMOHAJIHYM MeXaHU3MHU 3alITHUTE JbYJCKUX IpaBa He ry6e Ha
3Haydajy. OHM Cy IpMMapHU y apceHaJ ly MexaHU3aMa 3allTUTe JbyACKUX [IpaBa.
Jp>xaBe Cy Te KOje MHUI[MjaJIHO, 2 HEMUHOBHO MOpa TaKO U OCTATH, IIPYKajy
3alUTUTY JbYACKUM IpaBUMa. MehyHapojHO paBo /bYACKHUX IpaBa U yCTaBHO
NpaBo JbYACKUX NpaBa He Tpeba nocMaTpaTHU Kao puBaJiCKe HOpMaTUBHE
nopeTKe Koju ce MehycoGHO HCKJbYy4yjy. IbUXOB 0/lHOC HUje 3aCHOBAH Ha
koH}uKTY, Beh Ha komnieMeHTapHoCcTHU (Valears, 2016: 266). MehyHapoaHu
MeXaHH3aM 3allTUTe JbYCKUX [IpaBa je CYNICUAMjapHOT KapaKTepa U akTUBHUPa
ce caMO y cJIy4yajeBUMa HeleJIOTBOPHOCTHY HallMOHAJIHOT MEXaHU3Ma.

[Ipema cTaHOBUIITY BeHellujaHCKe KOMHUCH]je, ,CaZp>KMHA OCHOBHUX IIpaBa je
ycTaBHa MaTepHuja par excellence. be3 063vpa Ha cBe pa3BUjeHHje MehyHapoaHe
MeXaHH3Me 3allUTUTe JbYACKUX NpaBa, BeHelMjaHCKa KOMUCH]a je IeJUILITa
Jla je cacBUM pa3yMJbUBO JAa IpabaHu jeqHe ApikaBe »KeJie Jla UMajy CBOj
KaTaJloT JbYJCKUX NIpaBa Koju he ofp>kaBaTU KOHCEH3YC y OKBHUPY HUXOBe

4 Venice Commission, Opinion on the new Constitution of Hungary (Venice, 17-18 June 2011),
CDL-AD(2011)016.
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Ap>xaBe.® Huje pe4y caMo 0 CUMGOJIMYHO] YJI0O3U KaTaJjora JbyACKUX NMpaBa,
6ynyhu 1a KOHCTUTYLIMOHAJIU30Bakbe JbYACKUX NpaBa UMa U NPaKTUYHHU
3Hayaj UXOBOT NO3MLMOHUpama y (Hemocpe Hy) HaJJIeXKHOCT YCTAaBHOT CyAa.
MebyTumM, BeHenujaHcka KOMHCH]ja je HEIBOCMHUCJIEHO anocTpodupaJsa ia
HallMOHAJIHU YCTaB He CMe Jla NpOTHBpeYUu MehyHapoJHUM KOHBeHIUjaMa O
JbyackuM npaBumMa (Valears, 2016: 289-290). YcraBoTBOpIY Tpeba 1a 06e36e/1e
Jla HallMOHAJIHU HUBO 3alUTHUTE JbYACKUX IIpaBa HUje UCIoJ MehyHapoJHUX
CTaHJap/a, a Ap:KaBe ce 0Xpabpyjy fia npeABUe BULIM HUBO 3aIITUTE JbYJCKUX
npaBay CBOjUM yCTaBUMa.®

OTyza, 3aK/byYHMO, He Tpeba TEXKHUTH CTBapamy [J100aJHe, IeHTPaJIn30BaHe
BJIaJIe, jep je WJy3Hja Ja je Tako HemTo Moryhe, Beh Tpe6a HacTojaTu Aa ce
KOHCTUTYIIMOHAIN3Yje I7100a/Ha, MOJULeHTPUYHA U BULIIECTENeHa yIpaBa Koja
oMoryhaBa oCcTBapuBathe TPaAUIMOHATHUX BPETHOCTH KOHCTUTYI[MOHAIN3Ma
(Peters, 2009: 404).
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INTERNATIONALIZATION OF CONSTITUTIONAL LAW:
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Summary

Constitutional Law is in the process of increasingly intensified internationaliza-
tion. The process of internationalization of constitutional law is accompanied by
the process of consitutionalization of international law. The two processes involve
terminology whose meaning is yet to be clearly defined. The ensuing confusion has
been further compounded by the emergence of new terms refering to a process
similar to but not the same as the process of internationalization of constitutional
law (for example, the globalization of constitutional law). Hence, this paper aims
to contribute to the understanding and clarification of modern trends in the deve-
lopment of constitutional law and to point out the differences between the existing
processes that are simultaneously taking place in the sphere of constitutional law.
At the same time, the paper will also discuss the process of normative and factual
internationalization of constitutional law of the Republic of Serbia.
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