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Hp Besbko Typa}LaHI/IH*

Jlp Jlparana Ysoposuh

CTPYKTYPA CYJICKUX BERA V KPUBUYHUM
CYJIOBUMA

Cacmas cyoehux eehia jedHo je 00 HajuHmepecaHmMHujux NUmMarba OaHaAul-
ruye, NO20MOBO Y BPEMEHY BelUKUX pehopmcKux nooyxeama. Paznuuuma cxeamarba
nompebe 3a yuewhem epahana-nauxa y cagpemenom KpueUuHOM HOCMYNKY OORpU-
Hena €y 3aHUM/MBUBUM NPUCIYRUMA Y pe2yrucary moe numarea. Ha npeom mecmy,
nocmoje npagu nopomHU CUCMeMU, KOjU CY OONUKA NPeBaACXOOHO AH2N0AMEPUUKO2
npasHoe cucmema, A Cy re208e uoeje Hauile Mecmo u )y e6pONCKUM 3aKOHO-
odascmeuma. Ilocmoje u Opocase y kojuma cyoehe eehe npeocmasma jeono meino,
cacmasmeHo 00 cyouja npoghecuoHaraya u cyouja nOpoOmMHUKA, 00K Y NOjeOUHUM
umamo, makohe, u cyouje npogecuonanye u nopomuuKe, aiu Cy npeu 3a0yxHceHu 3a
pewiasarbe NpasHux, a Opy2u 3a peulasarbe YUrbeHUyHUX numarea. Aymopu y paoy
nopede cmpykmypy cyockux eeha y Kpusuunum noCmMynyuma 3a nyHOLemua Iuya y
nojeOUuHUM OANKAHCKUM 3eMbamd, 00 Kojux cy, npumepa paou, Cnosenuja u Xpeam-
cka unanuye Eeponcke ynuje, ook cy opyee y npoyecy npuopyscusarsa. Heke 00 roux
mesice npogecuoHanuzayuju cyocmea, uzbayyjvhu epahane-nauxe usz cacmasa cyo-
ckoe eeha, 0ok cy ux opyee 3a0pcaie, npu yemy oOUM FUX08e HAOLEHCHOCMU 8apU-
pa 00 Opxcage 00 Opxcase.

Kmpyune peun: Cyouja nopomuux. — Cyouja npogecuonanay. — [lopoma. — I paharnu-
aauyu.

Aytop je pmomeHt IlpaBHor (¢akynrera VYHuBepsutreta y Kparyjeriy,
vturanjanin@jura.kg.ac.rs.

Aytopka je moueHT KpHMHHATHCTHYKO-TIONMIMjCKE akaaemuje, d.Ccvorovic@
sbb.rs.
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1. YBO/J

[lepnon Bemukux peOPMCKHX MPOMEHA y KPUBHUYHOIPOIIECHUM
3aKOHOJJaBCTBMMA IIIMPOM €BPOIICKOT KOHTHHEHTA, i U CBETA, OJUTHKY]e
¥ Pa3InYMT T10JIOXKA] OKPUBJHEHOT Y KPUBUYHOM TIOCTYIIKY, KOjH YECTO
3aBUCH Off cacTaBa cyfa. 1o Ha Jiel HauYMH WIYCTpyje CEeHTEHIIa: aKo je
OKPHUBJbEHU KPUB 3a U3BPIICHO KPUBUYHO J€N0, 00Jbe je Ja My ce Cyau
Ipe/l aHITIOCAKCOHCKUM CYIOM, a YKOJIMKO je HEBUH, Tpe/l KOHTHHEHTAI-
HUM CyaoM.! AHanu3upajyhu cyncke MmoCTynKe U Jajbe C€ MOTY 3ara3uTH
BEJIMKE Pa3jIMKe y CUCTEeMHUMa pelllaBamba KPUBHYHUX IMPEIMETA, YIPKOC
CBC M3P@XCHUJUM CTpyjalbMMa Ka yjelHayaBaiby 3aKOHCKHX IPOIHUCA.
Tako, Ha mpuMep, HeKe ApKaBe 3aCHUBAJy KPUBHYHU IOCTYIAK Ha I10-
POTHHILMMA, 0K ApYyre YOILUTE HE I03Hajy Taj HHCTUTYT, a y Tpehum cy
3acTymsbeHa 00a peuiera. Taxohe, y jeqHuM Apxapama ce 3amaka 1a je
aKICHAaT Ha TOME Jia TIOCTyIaK Tpeba Ja BOAU CYI, JIOK je Yy JPYTUM Taj
OpraH MOCTyIIKa PEJIATUBHO MACHBaH, JIOK j¢é aKTUBHOCT, @ THME U OJIro-
BOPHOCT, MPEMyIITeHA CTpaHKaMa.>

VYIpKOC YHMEILEHHUIM Ja je TPOICHAT KPUBUYHUX TpPEJAMETa Koje
peliaBa MOPOTHH CYJ y AHIVIOCAKCOHCKMM 3eMJbaMa OIao MOCICIEbUX
rOJMHA’, Mpe CBera 3axBasbyjyhn aaTepHATHBHUM HAauYWHHMA FHHXOBOT
pelliaBama M CIopa3yMy O NPU3HAKY KPUBUYHOT JeJa, yIeYaTJbuB je
Opoj apkaBa Koje Cy y CBOj IMPaBHU CUCTEM yBelie oapehen oonuk ydemrha

rpahana y cyhemy mim mMakap Boiae 030HMJbHE paciipaBe O TOM MHUTamYy.*

' John Henry Merryman, Rogelio Perez-Perdomo, The Civil Law Tradition: An
Introduction to the Legal Systems of Western Europe and Latin America, Stanford 2007,
127, naB. mpema: Mar Jimeno-Bulnes, ,,American Criminal Procedure in a European Con-
text“, Cardozo Journal of International Law & Comparative Law 21(2)/2013, 409.

2 William Pizzi, Trials Without Truth: Why Our System of Criminal Trials Has
Become an Expensive Failure and What We Need to Rebuild It?, New York — London
1999, 115.

3 Kao mTo cMO HaBeNH, MOPOTHO cylerse je AereHnjaMa MpeICcTaBIbalo OCHOBHH

METOJ] pellaBarma KPUBUYHUX IPEIMETa y aHIIIOAMEPHYKOM ITPaBHOM cucTeMy. MehyTnm,
HOCIIEABUX TOANHA je n1oxuBeo max u 'y CjenumeHuM AMepuukuM J[pxaBama M HEKHM
JpYyTUM Jip)kaBama mupoM cBeta. Jane Dudzinski, ,,Justification for Juries: A Comparative
Perspective on Models of Jury Composition®, University of Illinois Law Review 4/2013,
1616. Pazyor 3a To ce MpoOHANIA3U Mpe CBETa y YNEHCHUIIN J1a TY>KHUOIM CBE BHIIIE M BHIIIC
npey3umMajy oJl cynuja rmasHy GyHKIHjy y cyhemy, 1 300r nmoseharma TpOIkoBa KpUBUYHOT
MIOCTYIIKA, YCIIEH Yera ce PelIehe TPAKH y alITepHATHBHAM HAaYMHUMA pellaBama Criopa,
Ipe CBera y cropasyMy O Hpu3Hamy Kpusuile. Taxole, y TOM IpaBHOM CHCTEMY je OX
3HATHOT YTHIaja Ha Taj MOPOTHOr cyhema m yBoheme cMepHHIA 33 KaKImaBame, Koje
ra YMHU Mame aTPakTUBHHUM II0 OKPHBJBCHE jep yuBpIIhyje MOh TyKHOIa [a MpeaMeT
pelIu cropa3yMoM O MpH3HABY KpHuBHIlE. MTycTpanuje paau, mpeMa HCTpakuBamy, 0poj
nopotHux cyhema 3a mepuon ox 1976. mo 2002. rogunae Oenexxu nax ox 15% (1976.
TOAMHE Ojp>aBaHa cy 52 mopotHa cyhema Ha cBakux 1.000 ciyuajeBa, mok je 2002.
ronuHe op>kaHo ceera 22 Ha 1.000). Bua. Valerie Hans, ,, The Twenty-First Century Jury:
Worst of Times or Best of Times?*, Criminal Law Brief 1/2006, 3.

4 Valerie Hans, ,Jury Systems around the World“, Cornell Law Faculty Publica-
tions paper 305/2008, 276.
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[Mpumepa paau, 1o je ciyuaj ca lllnanujom®, Aprentunom, Bererryenom,
Jananom, Kopejom, Pycujom®, 3emibama Bankana, koje mpema Baskehum
3aKOHMMAa WMajy WJIM YUCT MOPOTHH CHUCTEM WJIHM MaK MEImoBHTH. Beoma
MHTEPECAHTHO pelICHE je 3acTyIubeHo y ®paniryckoj.” Tako maHac uMa-
MO CHUTYyallljy Ja ce y Jp)KaBaMa ca YKOPEHEHHUM CHUCTEMOM MOPOTHOT
cyhema Bome aebare o Tome jna M Tpeba 3aapiKaTé MOpOTyS, OK Jpy-
re, Koje HHCy MMalic TakaB CHUCTEM cylema, pajse Ha HeHOM yBohemYy.’
MehyTum, cranHo npeucnuTuBame yueniha rpahana y cyhemwy Heonxonu-
HO je M 300r MouToBama JbYJACKUX IpaBa M JIEMOKPATCKUX CTaHAapAa,
3arapaHToBaHUX EBPONCKOM KOHBEHIIMjOM O JbYJICKUM IpaBUMa U cio0o-
nama.'’ VBolewe nanka y KpUBHYHU MOCTYIAK Yy MOjEAUHHM JprKaBama
yCIenuio je HakoH ycrnemHux (y ®paHilyckoj) Wik 4aK HeycHenHux (y
Hemauxkoj) peonyrmja.!! V Cjenumennm Amepuukum JIpkaBama mopo-
Ta je yBejlieHa Kao OpaHa HENPaBUYHUM U apOUTPEPHHUM ONTYXKemuMa'Z
OHOCHO TIPUCTPACHOM WJIM CKCIIEHTPUYHOM Cyauju'’, kama je Beh

OWIo y3IpMaHO BEpOBamke y OOXKAHCKY WHTEPBEHIIM])Y HAa KPUBUYHUM

> Besbko TypamwanuH, ,,IlopotHu cucrem y llnanuju®, Ycexarahusarwe npaeroe
cucmema Cpbuje ca cmanoapouma Eeponcke ynuje (yp. boxun Bnamkosuh), [IpaBHu
(akynrer YauBepsurera y Kparyjesiy, Kparyjesar 2013, 172-223.

® Bux. Stephen Thaman, ,,The Good, the Bad, or the Indifferent: 12 Angry Man
in Russia®“, Chicago-Kent Law Review 82(2)/2007, 791-808; Stephen Thaman, ,,Europe’s
New Jury System: The cases from Spain and Russia“, Law and Contemporary Problems
62(2)/1999, 233-259; Mar Jimeno-Bulnes, ,,A Different Story Line for 12 Angry Man:
Verdicts Reached by Majority Rule — the Spanish Perspective, Chicago-Kent Law Re-
view 82(2)/2007, 759-777; Bespko TypamanuH, ,, YBohjeme ajBepcapHor cucrema y Pycuju
KpO3 IpUKa3 JBa HajBa)KHUja WHCTUTYTA: MOPOTY M CIOpasyM O MpPU3HAKY KPUBHIE,
Tnacnux npasa 3/2011, 65-81; Veljko Turanjanin, ,,European Systems of Jury Trials®,
US-China Law Review 2/2015, 195-207; Besbko TypamanuH, ,,12 THEBHUX JbYIH: IIOPOTa
y Pycuju®, Esponcxe unmeepayuje u xaszneno zaxonooascmeo (lloenasmwe 23 — nopma,
npakca u mepe xapmonuzayuje) (yp. Cranko bejarosuh), aTepmekc — CpIicko yapyKerme
3a KpUBHYHOIIPABHY TEOPH]jy U Mpakcy, 3natudop 2016, 525-535.

7 Jlparana Ysoposuh, Bessko Typamanus, ,,Yiiora mopore y (paHIlyCKOM KpH-

BUYHOM TOCTYTIKY", Ananu Ilpasnoe ¢paxynmema y beoepady 1/2015, 217-233.

8 Joel Samaha, Criminal Procedure, Wadsworth Cengage Learning, Belmont
2012, 444.

° Francis J. Pakes, Comparative Criminal Justice, Willan Publishing, Portland
2010, 108; Roderick Munday, ,,Jury trial, continental style“, Legal Studies 13(2)/1993,
204.

10" John Jackson, Nikolay Kovalev, ,,Lay Adjudication and Human Rights in Eu-
rope®, Columbia Journal of European Law 13(1)/2006, 84-85.

1 Stephen Thaman, ,,The Nullification of the Russian Jury: Lessons for Jury-In-

spired Reform in Eurasia and Beyond®, Cornell International Law Journal 40(2)/2007,
361.

12" Daniel Hall, Criminal Law and Procedure, Delmar Cengage Learning, New
York 2012, 492.

13" David Neubauer, Henry Fradella, America’s Courts and the Criminal Justice
System, Cengage, Boston 2018, 377.
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cyhemuma.'* Mehytum, 3a pasimky O MOJUTHYKHX (haKTOpa KOjU Cy
JIOBETIM JI0 YCIIOCTaBJbamkha MOPOTHOT cyhema y BehwHu apxkaBa, HaBO-
U ce Ja Je y Cpbuju mopora yBeieHa Kao ,,CPEICTBO 3a MOOOJbIIAHKE
npaBocyha jeiMHO y HHTEpeCy MPaBUYHOCTH ‘%, HAKO Ce KacHHUje OfpiKa-
J1a Kao ,,u3pa3 MOJUTHYKOT puHImma‘,'®

Pedopmcku momyxBaru y EBporu HHCY 3a00WIIITH HU 3aKOHOJAB-
cTBa OuBIIE JyrociaBuje, y Kojuma, MakK, HOBOJJOHETH 3aKOHU HE Tpe.-
cTaBJbajy Kpaj pedopmckor mporeca, Beh camo kopak mambe.!” U3 je-
JTUHCTBEHE JyrociaBrje HACcTalo je MIeCT MambUX JAPKaBa, a HCTOBPEMEHO
JIEBET 3aKOHO/aBCTaBa, Oynyhu na y bocHu u XeprieroBuHu nocroje 4etu-
pH 3aKOHA O KPUBHYHOM MOCTYIIKY, y 0€3yCIENIHOM MOKYIIa]y KOHpamka
mBajiapckor ypehema. [Ipomene y kpuBUYHUM MOCTyNIMMa Ha Ty EB-
porie Hen30exKHO cy Mopajie na Hal)y ofpa3 U y MOpOTHOM cyhemy, Te ce
nojeanHe apxaBe okpehy mopotu, a apyre npodecuoHaanu3aiuju Cyao0Ba.
Crmcky npxkaBa koju cy manu [lexcon m Kosanes'* y kxojuma rpahamu
HE Y4ecTBYj]y y cyhemy, 101ajeMO U L[PHOIOPCKO 3aKOHOJABCTBO, TaKO
na je ytunaj uaeja o ydemhy rpahana y cyhemy, ¢ jemHe crtpane, u
npodecrnoHanu3aiyja cyaoBa, ¢ Jpyre cTpaHe, Hallao o/ipa3 y 3aKOHO/1aB-
cTBuMa OuBiie Jyrocinasuje. Tako y mojennHuM Jp’kaBaMa M JaHac mpe-
OBJIa/IaBa MEIIOBUTHU THII MOPOTE, AOK y APYTHUM cyau Behe cactaBibeHO
WCKJbYYHMBO O] CynHja mpodecroHaaia, Kao mro heMo BUACTH y JaJbeM
ToKy pazna. [locroje u mpemios3u na ce yBeae ,,kBaaupukoBaHa MopoTa‘,
Kao 00K cyhema y KoMe OM MOPOTHHIM OMIM MpaBHUIHK.!’ YcraBHE
npomene y PenyOmuuu Cpbuju Mory na JAOHECY YHEKOJIUKO Jpyraduju
N0JI0Ka]j MMOPOTHHKA, cyehu mo npenjgory MuHHCTapCcTBa Mpasje, 0 KoMe
Tpaje jaBHa pacmpaBa y BpeMe MHUcamba OBOT paja.

14 James McCord, Sandra McCord, Criminal Law and Procedure for the Parale-
gal, West Legal Studies, New York 2005, 482.

15 Boxunap Mapkosuh, Pacnpase uz kpusuunoe nocmynxa, I'ea Kon, beorpan
1914, 119.

16 Tuxomnp Bacmmwesuh et al., Vuwewhe epahana y cyhewy na mepumopuju
Coyujanucmuuxe Aymonomue Ilokpajune Bojeooune, 3aBoj1 3a HAYyYHOUCTPAXKUBAUKH Pajl
[IpaBuor ¢axynrera, Hosu Can 1975, 3.

17" Bun. Cranxo Bejarosuh, ,,HoBu 3aKOHHK 0 KPHBHYHOM MOCTYIIKY — Kpaj pe-
(hopme mm camo jegan kopak y mporuecy pedopme?, Ilpasnu ungopmamop 16(9)/2013,
3-25.

18 7. Jackson, N. Kovalev, 94.

19 Hparo Panynosuh, Kpusuuno npoyecro npaso, llpasau dakynrert, Iloaropuna
20009, 88.
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2. IIOPOTHU CUCTEM VY CPBUIA

2.1. TTonmoxaj MOpOTE Yy KPUBUYHOIIPOIIECHOM 3aKOHOJAaBCTBY CpoOwuje:
TorJIe ] KpOo3 UCTOPH]Y

[MTopota?® je y CpOuju mocTtaia 3aKOHCKH HHCTHTYT JOHOIICHeM Jly-
IIAHOBOT 3aKOHHKA, KOJU je caapikao BHIIE oapenaba o m0j.2! Mehyrum,
NPUIINKOM pa3MaTpama MOpoTe MOCTaBJba CE MOCEOHO MUTAkE JIa JIU je
OHa IpeJCTaBsbasla JOKa3HO CPEACTBO WIH j€ OAJTyurBaia 0 UCXOy Mpes-
MeTa. Y CTapujoj enoxu, MOPOTHUIM Cy NMPEBACXOAHO OWIM CBEAOLH, Ia
Cy Ce TeK KacHHje TpaHCHOPMHUCATIN Y TEJIO Koje o/Iyuyje o kpuuiu. O
ToMe 21a je Tako Oouno u'y Cpbuju cBejoun HaMm HU3 (pparmenara us [lpu-
Hoca 3a xpeamcku npasHonogjecnu Pjeunux Bnagumupa Maxypanuha,
y KOjuMa je HaBeJeHO Ja ped nopoma TMOTUYE O TEPMUHA poma, KOju
O3HayaBa 3aKJIETBY KOjy MOJaXy MOPOTHHUIM, a NMpeduKC no yKasyje Ha
TO Jla Ce 3aKJIeTBa Iojlaraja HaKOH 3aKJETBE CTPAHKE KOja MX je JoBelsa
Ha cyn.?

VYuenrhe rpahana y cyhemy y CpOuju KOHCTAaHTHO j€ MPEUCIIUTHBA-
Ho noueB o XIX Beka. [Ipodecop boxxunap Mapkosuh je moctaBuo aBa
KJby4YHA TIMTamka y BE3W ca IMOPOTOM, KOja Cy aKTyellHa M JaHac, Kaja To-

20 MurepecantHo je 1a je KoX HAC CHIIECKHM TEPMHH 3a IOPOTY NPEBEIEH Kao
JKUPH, Kao ,,TUM CTpy4haka WM u3aOpaHux ocoda 3a OLEeHUBAKE U JTOHOIICHE OIUTYy-
Ka mpema yTBpheHMM TpaBmiINMa Ha H3I0KOaMa, YMETHUYKHM, CIIOPTCKHM U JPYTUM
maHudecrauujama“. Msan Knaju, Munan lllunka, Beruxu peuHux cmpanux peuu u us-

pasza, llpomerej, Hosu Cax 2011, 478.

2l Onpen6ama JlylIaHOBOr 3aKOHHKA OWMIIC Cy yCTAHOBIBEHE BCIIMKA, CPEIHA U

MaJia MmopoTa: ,,3a BEJIHMKO JIeN0 Ja ¢y 24 MOpOTHHKA, a 3a Mamy CTBap jaa je 12 mopor-
HUKa, a 32 MaJIO JeJ0 6 MOPOTHHKA (OBU MOPOTHUIM J1a HUCY BIaCHU HHKOTA U3MHPHTH,
HETO JIa orlace MpaBUM MM [IaK KPUBHM), Ja je CBaka IMOpOTa Y IPKBH U IIOI y pu3ama
Jla UX 3aKyHe, H y IOPOTH Ha mTo ce BehrHa 3aKyHe 1 y Kora BehuHa oracu npaBum, moj
na ce Bepyje. Kao miro je 3akoH y neaa uapeBor, y CBeTor KpaJba, ia Cy BEIHMKO] BIACTEIH
BEJIMKA BJIACTENIa IMOPOTHHIM, a CPEHbUM JhyIuMa IpeMa hHMa IpYXKHHA, a ceOpauju
BUXOBA JPYXKHMHA Jla c€ MOPOTHUIM (Jla y TOpOTH HE Oyne CPOAHUKA HU MH3MAarapa).
WHoBepiiMa ¥ TProBuUMa MOPOTHHIM ITOJIOBUHA XpPUINNaHU, a MOJOBHHA U3 IHHXOBE
IpyxuHe, Mo 3akoHy Cseror kpasba.” Has. mpema: Cunnma Baxwuh, ,,Cuctem u ymora
[OpOTe y KPMBHYHOM IIOCTYNKY (MCKycTBa y mpuMenu u mpemrosu de lege ferenda)®,
Hoea peuwierva y KpusuuHom nocmynxy u 00cadauirba UCKycmed y wuxoeoj npumeru (yp.
Cranko bejatosuh), Cpricko ynpykemwe 3a KpUBUYHONPABHY TEOPHU]jy U TPAKCy, 3MaTuoop
2006, 349-350. MehyTtum, u3 Te oapeade MpPOU3UIa3H, Kao IITO MOjeIMHN MTUCIH TyMade,
Jla je IopoTa y CPIICKOM 3aKOHOJABCTBY MOCTOjalIa joml y BpeMe Kpasba MmmyTtuHa. [llra-
BUIIE, ABaKyMOBHh je y cBoM neny Ewuenecka, ¢ppanyycka u cpncka nopoma TBPAUO Ia
je HdymanoBa mopora 060Jba U CaBpIICHH]a Ol SHIVIECKE MTOPOTe. Y TOjeIHHAM ofpeadama
JlymaHoBor 3aK0Ha MPOMKCAH je ¥ TakaB OOIHK MMOPOTE cacTaBibeH of mosoBuHe Cpda u
MIOJIOBUHE CTpaHala, YKOJIUKO je CIIOp BOIHO CTPaHHU Jp)KaBJbaHWH. HapaBHO, moceOHO je
MUTake Ha KOJU HaYWH O TaKaB TIOPOTHU CYyJ OIJIYYHBAO jep, [0 TIPUPOIU CTBAPH, CBAKa
cTpaHa OM Tiacaina 3a cBojy. 3a Buie Bua. Muinenko JoBanouh, [lopoma cpedmwoseroghe
Cpouje, Cape3 ynpyxema npaBauka Jyrocnasuje, beorpan 1959.

22 M. Josanoswuh, 22.
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HOBO MPEUCTHTYjeMO yuelihe Janykor eJIeMeHTa: ,,...Tpebda nmu y CpOuju
JONMYCTUTH JIa JaWLM yYeCTBYjy Y BpIIEHY KPUBUYHOT mpaBocyha...” u
»-.-aKO J€ Ha OBO MHUTamkE€ OATOBOP MOTBP/AAH, Y KOM OOJIMKY Tpeba IoImy-
CTUTHU JIaUllMMa J1a YYECTBY]y Y KPUBUYHOM IpaBocyly, 1a u y oOnuKy
HOPOTE WJIM KOTa JPYror MEIIOBUTOT cynma‘“??

[TpBHM HOBHUjU 3aKOHCKH TEKCT KOjH C€ OJIHOCHO Ha yuernrhe rpahana
y cyhemy 610 je 3akoH 0 mopoTu Kmwaza Munana O6penosuha u3 1871.
roIMHEe, KOJU je cajpkao oApende o m300py MOPOTHUKA, HAJJICKHOCTH,
cacTaBy M pajy MOPOTHHUX CyJOBa M MpaBy Ha *ayuly MPOTUB OAITYKE TO-
pore. 3a MOPOTHHKA je MOIIIO OMTH M3a0paHO JHIE KOje je Y MOMEHTY
n300pa umano HaBpueHux 30 roauHa, a Mpe Tora HEMPECTaHo MET TO/IU-
Ha xuBeno y CpOuju u turahano mect Tanupa mopesa rogumime (wri. 1
30I1). MuTepecanTHO je a je 3aKOHOJaBall JIeTaJbHO PEryjiucao KO CBe
HE MO)Ke OWTH MOPOTHUK (M3Mel)y ocTanmx, TO Cy: cliyre, Julla Koja He
y)XuBajy rpahaHcka mpasa, Juia ocyheHa 300r KOpPHUCTOJbYOJba, Al U
auna ocnobolheHa ycnen HegocTaTka J1oKas3a, ApKaBHU MUHUCTPH, CBEII-
TEHUIIH, BOJHULIU UTJL.), a IPEABUAEO j€ U MOTYhHOCT Jja, Ha IpUMep, JIHIA
Koja cy HaBpimia 60 roguHa *UBOTa U HAPOJHU MOCIAHULU OAOU]y MO-
potHHuKy ayxHOCT (4. 2—4 30I1), 1ok ce e koje je HajMame 12 naHa
OUJI0 MOPOTHHUK Y TOKY jeJIHE KaJeHJapCcKe TOAMHE HUje MOPajo MPUMUTH
no3uBa (uwi1. 5 30II). IlopotHu cyn je 6uo HaaMexkaH J1a Cyad caMo 3a
TaKCaTUBHO HaOpojaHa KpPWBUYHA JieJia: onacHy Kpalyy, pa300jHHUINTBO U
najbeBUHY, aJld aKO je Y IUTamy CTHIIA], 1A je 3a HeKa Jela Ha/lJIeskKHa T0-
poTa a 3a apyra cya, HaJJIeXKHOCT OpOTe ce MpoTe3ana U Ha Ta gena (4i.
18—19. 30I1). ITopoTHu cyx ce cacTojao Oja TPH 4YiIaHa OKPYKHOT Cyla U
YeTUPU TIOPOTHHUKA, a ako je Omio y m3rieny aa he cyheme Tpajatu myxke
o/ yoOu4ajeHor, Tajia 01 cyJ y3uMao jeTHOT WK JBOJUILY JOIMYHCKHX IO-
pothuka (un. 22, 27 u 28 30I1). Ha 3aHUMIbMB HauuH je OUIIO PEIIeHO U
NUTamke Ilacama: MpBo IVlacajy JBa NOPOTHUKA, T1a JIBOje Cyauja, ra OreT
JIBOje TTOPOTHHUKA U Ha Kpajy mpencenasajyhu cynuja (wi. 40 30I1). IIpo-
TUB TIPECy/e U pellieHha Koje JOHOCH MOPOTHHU cyl Ouia je 103BOJbeHa
*anba kacanmoHom cyny (wi. 46 30I1).

T'oguae 1892. moHeT je HOBM 3aKOH O MOPOTH,>* KOjU je y OCHO-
BU CaJip)KaBao ofpende crapor 3akoHa. [Ipe cBera, ycTaHoBa MOPOTE je
Owia peryimcana ¥ YCTaBoM, y KOjeM je OWJIO MPONHUCAHO Jia 3a U3BEC-
Ha KpUBUYHA Jiena cyau nopoTHu cyx (wi. 149 Ycrasa). 3akoHonasail je,
u3Mel)y octasior, mpomupuo Kpyr Jula Koja He MOTY OWUTH MOPOTHUIH,
a mITo je OUTHHUje, CMambHO je Opoj MOPOTHUKA Y KPUBUYHOM MOCTYIKY,
TakKo Jia je OWJI0 TIPOIKMCAHO J1a, OCHM TPOJHIIC IPKaBHUX CyAHja, CYAe U
JIBa TIOPOTHHUKA U3 Hapoxa. [IpommpeH je U KOpmyc KpUBHYHHX Jela 3a

3 B, Mapxkosuh, 84.

24 3akoH 0 nopotu ox 31. mapta 1892, ca usmenama u nomyHama of 28. HoBeMOpa
1895, 20. HoBeMOpa 1905. u 6. cenremopa 1919. ronuse.
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KOja je HaJJIe)KHa TIOPOTa, JOK j€ HaYMH Ilacamka 0CTa0 HENpPOMEHEH, y3
npuiarohaBame HOBOM OpOjy MOPOTHHUKA. Taj 3aKOHCKH TEKCT j€ MPETPIIeo
BHUIIIE U3MEHa U JomnyHa (on 28. HoBeMOpa 1895, 20. HoBemOpa 1905. u 6.
centeMOpa 1919. ronune), 300r HE3aJ0BOJHCTBA (PYHKIIMOHUCAKHEM TaK-
Bor cucrema cyhema. Tako, y jeqHOM peniewny MUHHCTpa npaszae u3 1905.
ronuHe croju: ,,DyHKIIMOHUCAE MTOPOTE HHUjE 3aI0BOJHUIIO OUYEKHBAMA,
KOja Cy Ha By nojaraHa. Hu meH cactaB HM orpaHuueH Opoj KpuBara, 3a
KOj€ j€ yCTaHOBJbEHA HeHA HAJJICKHOCT, HUj€ OAroBapao MojMy, KakaB y
HallleM HapoJy MOCTOjH O MOPOTHOM CYy, HUTH IOPOTHO] YCTaHOBU KOJ
npyrux Hapoaa. M3mene u nomyse ox 28. HoemOpa 1895. roaune jour cy
BHUIIIE yJaJbUJIe TIOPOTY Ol BbeHOT TpaBor Ouha. J[a 6u mopora oaroBopu-
Jla CBOjOj TIpaBoj 3aaahu, ga Ou ce yTBpAMO U HeH 00JbU cacTaB, KOju OU
yJEMYHO U HEH MPABWIHUJU Pajl, U Ja OM C€ HEHO)] HAJUIC)KHOCTHU MOJI-
Bprao Behu 6poj KpUBUYHUX JI€JIa, ja caM PELINo, Ja MPUCTYIUM U3paau
HOBOT 3aKOHA O MOPOTH, KOjH 10CA0 MOBEpaBaM HAPOUUTO] KOMUCH]H... >

JerCJ'IaBI/I_]a 1o [Ipyror cBeTckor para HUje UMajla UHCTUTYT MOpPO-
Te, Oynyhu na je TazainmbiuM 3aKOHCKUM TEKCTOM I(O_]I/IM je 6uo peryiucan
KPUBUYHHU MTOCTyNaK OMO YKUHYT, 1A C€ MPUMEHUBAO JeTUHCTBEH CUCTEM
6e3 yuemrha rpahana y cyhemy, JOK je y TOKY TOT para Hallao npume-
Hy y BOJHUM CymaoBHMa’S, ¢ TuMm mTo (pyHKIMja MOPOTHHKA HHUje OmiIa
n300pHa Beh je MOpPOTHHKE MOCTaB/baO0 BPXOBHM KOMAHAAHT OPYXKaHHUX
cHara cBojoMm Hapenoom.?’” Tume je y Toky Hapoaroocaoboauiauke 60op-
0e TIOHOBO 3aueTa HJIgja O YYEeCTBOBAKY JIAMYKOT €JIEMEHTa Y CYICKUM
nocrymuma.?® Hakon Jlpyror cBeTckor para, yuemrhe rpahana y cyhemy
MOXKEMO TIpaTuTu y Builie (paza pasBoja cprckor mnpaBocyha. Cmarpa ce
na npBa ¢aza oOyxsata nepuoq oa 1945. no 1954. rogune (mepuom ox
JIOHOIIICHa PBOT 3aKoHa 0 ypehemy HapOAHUX CYIOBa /10 JOHOIIEHA 3a-
KOHa O cymoBuUMa), apyra ¢aza ox 1954. no 1963. rogune (10 qOHOMICHA
HOBOTI' ycTaBa), a Tpeha j0 noHouewa YcraBa uz 1974. rogune.” Ha Te
daze 6ucmo HamoBesanu jour Tpu. YeTBpra (asa je Tpajana g0 JOHOIICHA
3akoHHKa 0 KpUBUYHOM TOCTynKy u3 2001. ronunHe ca CBUM M3MEHaMa U
JI0llyHaMa, a mnera o0yxBaTa MEepHoJl BaXKelka TOI 3aKOHCKOI TEKCTa [0
CTyIlalkha Ha CHary 3aKOHUKAa O KpUBUYHOM nocTynky u3 2011. romumne,
Koju je moveo na ce npumemyje 2013. roqune. Konauno, nocnenma ¢aza
Tpaje on noHomema nociueamer 3KII u jomr Huje 3aBpmieHa. Opne, Ha-
paBHO, Huje y3eT y 003up 3KII u3 2006. roqune, 3aTo MITO HUKAJ HUJE

3 B Mapxosuh, 84.

26 Cranxo bejatosuh, Kpusuuno npoyecno npaso, CiyxOeHu riacHuk, beorpan
2016, 139.

27 B, Homak et al., Ipupyunux 3a cyouje nopomuuxe 8ojuux cyoosa, Bojuo-
m3naBadku 3aBox JHA, beorpan 1960, 17.

2 Onmupuyje: Tarjana byrapcku, Yioea nopommuuxa y xpusuunom nocmynky,
[IpaBuu dakynrer Yausepsutera y HoBom Cany, Hosu Can 2016, 39.

29 T. Bacusbesuh et al., 21-25.
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3akuBeo. A mutame je U g0 kama he 3KIT uz 2011. romuHe BakuTH,
KaKo yCJIe]l FhbeTOBUX OpOjHUX MPOOIEeMAaTHIHKUX ofpenada u cBe yenrhux
HAjaBa 3aKOHOJABHUX M3MEHA Tako W 300r mpeactojehux ycTaBHHX Mpo-
MEHa.

[Ipema 3akony o ypehemwy cynosa u3z 1945. ronune, y npBomMm cre-
NeHy ce cyheme oBHjasio mpea Behem of jeHOT Cyauje U ABOJULIE CyArja
nopotHrka*® Koju cy MMajM McTa MpaBa Kao u npodecrnoHamde cyamje.’!
KapakrepucTrka TOT 3aKOHCKOT TEKCTa JISKH y TOME IITO je 3aKOHOM Jie-
¢buHUCaHO 1a Cy ,,Cylld 0co0e KOoje BpIIE CYACKY MY>KHOCT HENPEKUTHO
3a BpHjeMe 3a Koje cy n3abpaHH, a MPUCYAUTEIbH Cy 0co0e Koje ce TIoBpe-
MEHO T03UBaJy Y Cy/ 3a BpIIeHE cyicke ay>kHoctu' (wi. 14, ct. 1). Uctu
cacraB cyaeher Beha 610 je npeaBul)eH U y BOJHUM CyAOBHMA, a BAJKHO j€
HaIJIaCUTH Jla Cy Ta MpaBWIa BaXKHUJIa CaMO y MPBOCTEIIEHOM TOCTYIIKY —
y TOCTYIKY TIpe]] IPYTOCTEIEHUM CYOM, TIOPOTHHUIIA HUCY MOCTOjasm.>
3a oBa pa3marpama 3HayajHo je ¥ TO Jia je y Apyroj ¢a3u pa3Boja nosehan
Opoj mopoTHUKa, 1Ma ¢y Tako mpBocrteneHa cyacha Beha Ouna cacraBibeHa
O]l IBOjUIIC CY/IHja U TPOJUIIC CYIHja TTOPOTHUKA Kaja Cy CyauiIa 3a Kpu-
BUYHA Jiela 3a Koja ce Moria m3pehu KazHa 3aTBopa oIl IBAJECET Tro-
JMHA WM CMPTHA Ka3Ha, JIOK Cy 3a ocTajia KpuBHYHa Jena Beha Owmia
cacTaBJb€Ha OJ] JEIHOT Cy[j€ U BOJUIIE Cy[Hja MOPOTHHUKA, [IPU YEMY j€
HEIITO KacHUje MopoTa A00mia onamheme 1a CyIu U y IpyrocTeeHOM
NOCTYNKy Ha BpxoBHoM BojHOM cyay.® Kao mro Beh oBme moxemo aa
IPUMETHMO, OPOj TOPOTHHUKA KOJU CYIH y CYIOBHUMA OIIITE HAJIKHOCTH
0CTao je HeTIPOMEHEH CBE JI0 JaHAaC, aJld j€ MeHhaHa lUXOBA HAICHKHOCT.
Taxo je, moHOMmIECHEM 3aKOHA O KPUBHYHOM MOCTYNKY U3 1977. romune®?,
onpeheHo aa y MpBOM CTETEHY CYAOBH Cy/le Y Behuma o ABOjUIle Cyanja
U TpOjUlle CyAHja MOPOTHHKA 3a KPUBUYHA JIeNla 3a KOja CE MO 3aKOHY
MOke m3pehu ka3Ha 3aTBopa OJ] ETHASCT TOJMHA MJIM TeKa KaszHa, a y
BehuMma o]l jeTHOT Cy[rje U ABOJHIIC CyIHja TIOPOTHUKA 32 Jielia 3a Koja je
npornurcana 6naxa kasHa (wi. 23, ct. 1 3KII).

30" TakBa xoMOWHAIHMja CyIMja ¥ CyIMja TOPOTHHKA BOIH TOPEKIO W3 HEMAdKOT
3akoHomaBctBa. Bua. J. Jackson, N. Kovalev, 96. Hemauku cuctem HemnpaBe HopoTe
MpeJICTaBIba Y30p, M4 je y JInTepaTypu Hajuyenthe ucrpakuBad. OmmmpHuje o Tome: John
Langbein, ,,Mixed Court and Jury Court: Could the Continental Alternative Fill the Amer-
ican Need, American Bar Foundation Research Journal 6(1)/1981, 196.

31 Vladimir Ljubanovi¢, Sudjelovanje gradana u suvremenom jugoslovenskom
krivicnom sudenju, doktorska disertacija, Pravni fakultet u Zagrebu, Zagreb 1983, 32.

32 bid., 32-43.
3 bid,, 51, 57.

3% 3akon 0 kpuBHUHOM HOCTYIIKY, Crryorchenu aucm CDPJ, 6p. 4/77, 36/77, 14/85,
26/86, 74/87, 57/89, 3/90 u Cnyscoenu aucm CPJ, 6p. 27/92, 24/94 u 13/01.
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2.2. Tlonoxaj cynuje MOpOTHUKA TIpeMa MO3UTHBHUM
KpUBUYHOIIpaBHUM mnponucuma Penybnuke CpOuje

Kao mro je HaBeneHo, ycTaHoBa HopoTHOT cuctema y Cpouju mpes-
CTaBJba YCTaBHY Kareropujy>> jour ¢ mouerka XX Beka, Ia je MPOMUCAHO
na 'y cyhemwy yuecmsyjy cynuje u cyaje TIOPOTHUIIM, HA HAUYWH yTBpheH
3akoHoM (1. 142, ct. 4 VYcrasa’®). Ilpema Amanamany I Pagnor Tek-
cta AManamana MuHucrapcTBa npasjae Ha YcraB PemyOnuke CpOuje, y
cyhemy moey oa yuecmsyjy u cyavje MOPOTHUIHU, Y CKIAAy ca 3aKOHOM.
Kao mrro Buaumo, takBa moryha ycraBHa ozxpenba Ou mpemycTuiia Ha-
YiH U 00MM yuentha cyauja MOPOTHUKA Y MOCTYMIIMMA, 3a MOTpede OBOT
pajaa, y KpuBUYHOM HOCTYMKY. J[pyrum peunma, ycTaBOTBOpall O1 IIUPOM
OTBOPHUO Bparta MOI‘y}_lHOCTI/I HCKJbYUMBalka NOPOTHHUKA U3 KPUBUYHOI I10-
CTYyIIKA.

Onpende o cyaujama MOPOTHUIIMMA Y KPUBUYHOM IIPOLIECHOM TIpa-
By Penybnuke CpOuje caaprkaHe Cy, IIpe cBera, y 3akoHy o cyaujama’’ u
y 3aKOHHKY O KPUBHYHOM TOCTYTKY.*® ¥V mopelhemy ca npyrum 3akoHUMa
KOjuMa je peryircaHa Ta Marepuja, npuMmehyje ce /1a cy y CprcKum 3aKo-
HUMa OHE PEIATUBHO OCKYIHE U HHje nM TocBeheHa noBosbHA nakmka. Kao
OCHOBHHM YCJIOB Jla OM HEKO JIMIle MOTIIO OMTH n3abpaHo HA Ty QYHKIHU]Y
HABOIIU ce ApkaBibaHCTBO PemybOnuke CpOuje, Te MJOCTOJHOCT 332 HEHO
BpILICH-E. 3aTHM, TOPOTHUK HE MOYKE OMTH WIaH MOJIUTUYKE CTPAHKE HUTH
MOJIMTHYKH JISTIOBATH Ha JPYTH HAYWH, a IPH HETOBOM MMEHOBAHY BOJIU
ce padyyHa O TOJIy, CTapOCTH, 3aHUMAamby M JPYIITBEHOM IIOJIOXKAjy, Ia
3HaWY, CTPYYHOCTH U CKJIOHOCTH Ka IIOjeIMHUM BpCTaMa CYICKHX CTBa-
pu. BaxxHo je HarlOMEeHYTH U J1a Cy[uja MOPOTHUK HE MOXKE OUTH aJBOKAT
HHUTHU TIPY’KaTH TPaBHE YCIyTe W CTPyYHE CaBeTe y3 HaKHAIY, a ca TOM
(GYHKLIHMJOM Cy HECNOjUBE M Jpyre Ciy:KOe, MOCIOBU M MOCTYIIHU KOjU
Cy ONPEYHH JIOCTOjaHCTBY M HE3aBHCHOCTHU CY/IWj€ WM ITETHU MO YIIIE]
cyna (wr. 85. 30C). Cynuja mopoTHUK ce Oupa Ha TEPHO Of TIET TOINHA,
aJu MOXe OWTHU TTOHOBO M3abpaH Ha ucty ¢yHkiujy (uwi. 81 30C).

35 Viiora u monoxaj cy/mja MOPOTHHKA je/IHa je Of TeMa Koja je GHIIa peIMeT jaBHe
nebare o ycraBHuM npomeHama y Cpouju. Bun. Buire y: Organization of the Judiciary in
the Republic of Serbia in the Context of Constitutional Amendments, https://www.aca-
demia.edu/34966097/ORGANIZATION_OF_THE_JUDICIARY_IN_THE_REPUBLIC_
OF_SERBIA_IN_THE_CONTEXT_OF_CONSTITUTIONAL_AMENDMENTS, 26. okro-
Oap 2017.

36 yerae Peny6muxe CpGuje, Cryochenu enacnux PC, 6p. 98/2006.

37 3akon 0 cymujama — 30C, Cmyorcoenu enacnux PC, 6p. 116/2008, 58/2009,
104/2009, 101/2010, 8/2012, 121/2012, 124/2012, 101/2013, 111/2014, 117/2014,
40/2015, 63/2015, 106/2015, 63/2016 u 47/2017.

38 Bakonnk o kpusnuHoM noctynky — 3KII, Cayorcbenu enacuux PC, 6p. 72/2011,
101/2011, 121/2012, 32/13 u 45/13.
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[TocTtymak wm30opa cyauje MOPOTHUKA HHjE TOJHMKO jETHOCTaBaH
Kao IIITO je TO Cydaj y JprKaBaMa y KOjUMa j€ YCIIOCTaBJbCH MPaBU CH-
CTEM MOPOTHOr cyhema, y KojeM rpymna rpahana ominydyje O KpUBHUIU
OKpHBJbEHOT. Mel)yTum, TO je U JIOTHYHO jep ce y TUM 3eMibama MOpOT-
HUIM OMpajy camo 3a Taj, KOHKPETaH KPUBUYHU IPEAMET, Ma y HEKUM
3emMJbama 3a KMBOTa rpaljaHuH MoXe OUTH MOPOTHHK CBEra jeHOM, JTOK
je y IpyruM CHUCTEMHMa, IMOMYT PYCKOT, 3aKOHOM IPOIHCAHO JIa CE€ UCTO
JUIEe MOXe n3abpary Ha Ty GYHKIH]Y CBera jeqHoM roguinme. Y Cpouju
j€ curyaryja apyraddja 300T yCTaHOBJHEHOT MENIOBHUTOT CHUCTEMa, Y
KOjeM ce MOPOTHULIM OMpajy Ha MeT roauHa ca MoryhHomhy moOHOBHOT
n300pa, ma je 3aKkoHOoAaBal] MMao MoTpedy 3a IMEHOBAKHEM Cy/IHja TIOPOT-
HUKa Ha BUIIUM HHMBOMMA BiacTu. [locTymak m30opa je peryiucan Tako
IITO MUHHUCTAp HaJuIekaH 3a mpaBocyhe mpubaBiba MUILBEHE Cyla 3a
KOJU C€ MMEHYyJ€ Cyauja MOPOTHHUK O JIMIly KOje JKeNW Ja MPEIJIOKH 3a
Ty QyHkuujy. Hakon nobujeHor MUIbemha, MUHUCTApP cacTaBiba MPeisior
koju ynyhyje BucokoM caBeTy CyacTBa KOjU MMEHYj€ CYyAW]y MOPOTHH-
ka.’’ 3a mopoTHHKA MOYKEe OUTH M3a0paHO MYHOJETHO JIUIIE KOje Y MOMEH-
Ty MMEHOBama UMa Mambe of cemamaeceT roauHa (wi. 82 30C).*° Hakon
3aBpIICHOT MOCTYIKAa IMEHOBaa, CyHja TOPOTHHUK IPe]l MPEICETHUKOM
cyna y kome he BpmuTH cBOjy PyHKIM]Yy Tpeda /1a MON0XKH 3aKIIETBY, KOja
macu: ,,3aKJImbEeM ce cBojoM vaihy aa hy cBojy GyHKIM)y BPIIUTU BEep-
HO YCTaBy M 3aKOHY, CaBECHO, IpeaHo 1 HemnpuctpacHo (uwi. 83 30C).

3aKoHO/IaBall je PelIno U MHUTamke yaabema ca (PyHKIHje Cyauje
NOPOTHUKA, KA0 U HEroBo paspemiewe. Haume, mpencenHuk cyna he
yAaJbUTU ca (YHKIMjEe CYIujy TMOPOTHUKA YKOJIMKO j€ MPOTUB Hera Io-

39 Vuaue, Bucoku caBer CyIcTBa MPEUCHHTYje moTpeGaH Opoj Cyamja MOPOTHHKA
y CBAaKkOM Cy[Iy Ha IET TOAMHA, IITO jeé CBaKaKo IEPHOJ] Ha KOjH Ce MOPOTHHLHU OHpajy,
aJIF 110 COTICTBEHO] MHUIIMjaTHBH WJIM Ha MPEUIOT NPEe/ICeTHNKA Cy/la, IPEeICeAHIKA HeTlo-
CPEHO BHIIIET Cy/a, MPEJCEIHNKAa BPXOBHOT KacalMoOHOT CyAa W MHHHUCTpa HAAJICKHOT
3a mpaBocyhe, a Ha OCHOBY TOJMIIILET MIPWINBA NpeaAMeTa, BHCOKH caBeT cyacTBa MoXe
HpPEUCIIUTATH oTpedaH Opoj Cyauja MOPOTHHKA U Ipe ucTeka Tor poka (wi. 10 30C).

40" Jloma crapocHa rpaHmIa 3a HMEHOBAEE Cy/IHje MOPOTHHKA je 3HATHO CHIDKCHA

Yy OZHOCY Ha paHHje 3aKOHCKO pellleHe, 10 KOjeM je 3a CyAujy OPOTHUKA MOTJIO OUTH U3-
abpaHo JuIle Koje je HaBpiimiio 26 roauHa ctapoctr. Calalime peniekhe je MPaKTHIHHT]e
Uy CKJIaay ca TPEHJOM 3aCTyIJbeHUM Yy CHCTEMHMa y KOjuMa IOCTOjU MPaBO MOPOTHO
cyheme, T1e je MyHOIEeTCTBO MITH TPaBo Tiaca y Be3u ca MoryhHomrhy nia Heko jwmie Oy/e
MOPOTHUK Y KPUBHUYHOM HOCTYNKY. Panuje pememe y CpOuju O6umno je J0ru4Ho ca mpax-
THYHE CTpaHE jep je Tako 3aKoHOjaaBall oMoryhaBao m300p Ha (pyHKIHMjy caMo JHIIHMa
Koja Cy CTekJa oxpelheHa MCKycTBa y »KUBOTY, Hajuemthe npahena 3aBpiuieHuM Qaxynre-
TOM, IITO JaHAaC He Mopa jga Oyme ciydvaj. MHade, Ta rpaHuna je, peuumo, y lllmanuju
takohe 18 ronmuHa (Mako mocroje mpeano3u Aa ce moaurHe Ha 24 wnu 30 roguHa), 0K je
y Pycuju rpannma mocrasireHa Ha 25 rommHa ctapoctd. Kao mro MokeMo n1a BHINMO,
YCJIOBH 3a M300p TOPOTHUKA HUCY CTPOTO IOCTaBJbeHH Oyayhu na y CYIITHHH TOIUHE
CTapoCTH TpeaCcTaBibajy Hajuemhy Opany. Bua. Dana Seetahal, Commonwealth Carib-
bean Criminal Practice and Procedure, Cavendish Publishing Limited, London — Sydney
2001, 313-314.

196



Besko Typamwanun, parana UYsoposuh (ctp. 187-219)

KPEHYT MOCTyNaK 3a KPUBUYHO JeNI0 300T YHjer U3BpIICHa MOXKe OUTH
paspelieH WK caM IMOCTYIaK 3a paspemieme’!, T0K ymnabeme Tpaje J10
okoH4ama nocrynka (wi. 84 30C). akie, cyauja MOPOTHUK MOXeE Ja
Oyne ymajbeH M3 JBa paszjiora: 300T MOKpeTama KPUBUYHOT MOCTYIKa U
300r MoKpeTama MOCTYIKa 3a pa3peuiewme. bynyhu na ce Ha cynuje mo-
POTHHKE CXOIHO MpUMERYjy oapende o cyaujama (wi. 88 30C), To 3Haun
Jla TIOPOTHUK MOYKE OUTH yIaJbeH KaJla c€ MPOTHB Hhera MOKPEeHe KPUBUY-
HU TIOCTYIaK 300T U3BpIICHA KPUBUYHOT Jejia 3a Koje ce Moxke m3pehu
Ka3Ha 3aTBOpa O]l HajMame IIeCT MECEeIH, WIH 3a KaXKIbHBO JIEJO0 Koje ra
YUHU HEAOCTOJHUM Cyaujcke (yHKIHje, WK 300T TEMIKOT JUCIMILINH-
ckor mpekpmraja (wi. 62 30C). Anm, 10K cyauja MOKe OUTH ymajbeH ca
BpIIIEHa CBOje (yHKIM]je caMo Kaja je mpeMa mweMmy ofipeheH MpuTBop,
Cyauja IOpOTHUK MOXxe U 0e3 Tora. Mnak, 3akoHomaBair je Ty 00JacT ocTa-
BUO PEJAaTUBHO OCKYIHO Ae(PUHHCAHOM, Ia HHUje MOTIYHO jaCHO J1a JIU ce
CBU Pa3Jio3U KOjU TMOCTOje 3a paspellee Cyluje y3uMajy U 3a ylaJbeme
U paspeliemne TMOPOTHUKA WM CaMO OHHM KOjU CY CIIOJHBH Ca HbHXOBOM
dbynkuujom. Tako, cmarpamMoO /1a ce€ HECTPYYHO 00aBJbarbe CYIH]JCKE
dbyHKIMje, MTO MPEACTaB/ba Pa3jor 3a pa3pellielkhe Cyauje, HE MOXKe
y3€TH Kao pasJior 3a paspellere MOPOTHUKA jep Ce MOJ TUM TEPMHUHOM
noJpa3yMeBa HEAOBOJbHO YCIEIIHO BPIICHE Cyaujcke (YHKIH]jE, Y KOM
Cly4ajy cyauja 1o0uja OleHy He 3a0060./6a8d, CXOIHO KPUTEPHjyMUMA 3a
BpenHoBamwe paaa cynuja (wi. 63 30C). Cyauje HOpOTHULIM HE TIOUIEKY
TOM BpEIHOBAmbY, I1a C€ CAMHUM THM Taj Pas3iior UCKJbydyje.*

Cynuja MOpPOTHHK HE MOXKE Jla M3BPIIM CBE IMPOMHUCAHE TUCIIH-
IUTMHCKE MpeKpInaje Beh camo Heke, MOMyT MOBpee Hauesaa HempucTpac-
HOCTH, MPONyIITamka Aa Tpaxu u3ysehe y npeamernMa y KojuMa MocToju
pasjior 3a TO, ydecTajo Kallkhemhe Ha 3aKa3aHe NpeTpece, MpUXBaTambe
MOKJIOHA CYIPOTHO MPOMHCHMA KOJU PETYIHUINY CYKOO WHTEpeca, Ouu-
IJIeTHO HEKOPEKTHO IMOCTYMAamke MpeMa YYECHUIIMMA Y CYACKUM TOCTYT-
nuMa M 3anociieHuM y cyay u cinuno (wi. 90, ct. 1 30C). ¥V cynckoj
npakcu ce Hajuemrhe jaBiba moTpeda 3a m3y3eheMm cyauje U Cyauje Io-
pPOTHHKA, Ma C€ y KPUBUYHOM IOCTYNKY MOXE TpaXkuTu uzysehe cyauje
NOPOTHUKA TIO UCTUM YCJIOBHMA M pasjio3UMa KOjH Baxke 3a Mpodecuo-
HAJTHOT CY/IH]y, Y KOM CIIy4ajy je Jy>KaH Ja o0yCTaBH CBaKW paj Ha Mpel-
mety. M3y3ehe cymuje moporHruka Moxe OMTH 00aBe3HO U (DaKyITaTHBHO,
Ipy 4YeMy Cy pasio3u 3a o0aBe3HO TakcatuBHO HaBeaenu y 3KII, gok

dakynTaTuBHO U3y3ehe MOCTOjU Kaja ce IMOjaBU CHUTyallHja Koja yKasyje

41 Opge Tpeba ykazaTu Ha unmeHuly 1a je KpuBnunum 3axkonukom Cpbouje (K3)
HPOMKCAHO KPUBUYHO JIEJI0 KPILIECHE 3aKOHA Of CyAHMje, jaBHOT TY)KHOIA MJIM HEroBOI
3aMCHHKa, KOje MOXKE JIa U3BPIIH U CyAWja MOPOTHHK, IITO j€ M3PUYUTO HATNIAIICHO H Y
panmu u3Bpliewka nena (wi. 360 K3).

42V pannjem 3akoHy O CymjaMa GWIO je M3PHUYMTO MPOMHCAHO Ja XYKHOCT
Cy[Hje He MpecTaje ycie/ HaBpIekha PaJHOr BeKa HUTU 300T HECTPYUIHOT BPILICHA TyHK-
HOCTH, OCUM KaJia Cy/Hja HCIyikhaBa CTpy4YHe yciioBe 3a cynujy. Bua. C. Baxuh, 356.
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Ha TO Jla je HEMPHUCTPACHOCT CyAHje WIU CylIWje MOPOTHUKA JOBEJCHA Y
nutame.* Meljytum, kao pasmor 3a msysehe 3axTeBa ce MOCTOjame Te-
KET JUCLUUIUIMHCKOT TMpeKpIliaja, KOJU MOCTOjU y CIy4yajy Kaja je ycien
W3BPIICHA HEKOT MPEKpIaja OO0 10 030MJBHOT TTopemMehaja y BpIIewhy
CYJICKE BJIAacTU MU 0OaBJbalby pajHuX 3ajaTaKa y Cyiy WIH JIO Terl-
KOT HapylllaBama yIjela U MOBepema JaBHOCTH Y CY/CTBO, a HAPOYHTO
3acTapeBama IMpeaMeTa 300r HeCaBeCHOT pajia Cyluje, ako je HACTyIuIiIa
Beha 1mTeTa y UMOBHHH CTPAHKE y TOCTYNKY M y CIIy4ajy MOHOBJHEHOT
JUCIUIUITMHCKOT TMpeKpIaja (o1 KOjuM ce Mojpa3ymMeBa TpU IyTa Mpas-
HOCHQ)XHO YTBphEHa OATOBOPHOCT CyAMj€ 3a MUCHUIUIMHCKU MPEKpIIaj
—ui1. 90, ct. 2-3 30C). Mako je MHOro Beha ormacHOCT MO0 KPUBUYHU T10-
CTYIIaK, a ¥ BEpOBAaTHONA M3BPILCHA, YKOIMKO AUCIHUIUIMHCKH MPEKPIIaj
U3BPIIIH Cy/Hja, HE CMe C€ 3aHeMapUTH MOTYNHOCT J]a TO YUYHHU U Cyauja
TIOPOTHHUK.

Tex MOMEHTOM 3aBpIlIETKA MOCTYIKa MOXKE C€ JOHETH KOHAYHa OJI-
JyKa — aa 1 he cyauja MOPOTHUK OWUTH pa3pellieH CBOje AYKHOCTH WU
he ce Bparutu Ha By, VHHIMjaTUBY 3a pa3peliemhe Cyauje MOPOTHHUKA
MOJKE MOAHETH OWIIO KOje JIuIlEe, a MoCTymnak nokpehe Bucoku caser cynu-
CTBa, 0 CIY>KO€HO] y>KHOCTHU WJIM Ha MPEeJUIOT MPeCeHHNKA Cya, Ipel-
CeJIHMKA HEMOCPEIHO BUIIET CyJa, MpeiceIHnKa BpXoBHOT KacarmoHOT
Cylla WM MUHHMCTpa HaJJICKHOT 3a mpaBocyhe.

Bucoku caBer cynctBa yTBplyje pasziore 3a paspeiieme, a mpe-
CE/IHUK TPBOCTENEHOI Cy/la IpeJ KOJUM je BOheH KPUBUYHU IMOCTyHaK
J0CTaBJba My 0e€3 ojjiarama ocyhyjyhy nmpaBHOCHaXxxHY Tmipecyny (4. 64
30C), yKOJIMKO je MOoCTymaK Bol)eH 300T U3BpIICHOT KPUBUYHOT jena. Bu-
COKHU CaBET CY/ACTBA YTBphyje YMIHEHUIIE U OJIydY]je Y MOCTYIKY 3aTBOpe-
HOM 32 jaBHOCT. Jly>kaH je J1a moCcTymnak CIpoBe/Ie U Ja JJOHECE 00pa3ioxke-
HY OJUTYKY Y POKY 071 45 naHa ol JaHa JOCTaBJbamba aKTa KOjJUM ce mocry-
nak nokpehe (wr. 65 30C). Cyaunja mOpOTHUK MMa TIPABO Ja yquTByJe y
TOM MIOCTYTIKY, Jia C€ YIO3HAa ca MPEIMETOM U rparehoM JOKyMEHTal1joM
U J1a TIPY’>KH, CaM WM MPEKO CBOT 3aCTYyITHHUKA, 00jallkbema U JI0Ka3e 3a
CBOje HaBojle, ycMeHUM wiu nucMeHuMm nytem (wi. 66 30C). IlpoTtus
MpaBHOCHAXXHE OANyKe BuHCOKOr caBeTa CyAcTBa Cyauja MOPOTHHK HUMa
paBo Ha kajly YcTaBHOM cyny y poky of 30 naHa of] 1aHa JOCTaBJbamba
OJUTyKe, urja ojuiyka je koHayHa (wi. 67 30C).

Ocum pazpeliema, 3aKOHOJABAI] je MPOMKCA0 jOlLI JBa paszjiora
300r KOjUX CyAMjU MOPOTHUKY MOXe Aa mpectaHe ¢yHkuuja. [IpBo, mo-

43 Cranko Bejarosuh et al., Ilpupyunux 3a npumeny 3axonuxa o Kpusuunom no-
cmynky, Mucuja OEBC-a y Cp6uju, beorpan 2013, 48. Penmmo, mocroju pasior 3a
n3y3ehe cyauje HIOPOTHUKA KaJa je yUeCTBOBAO HA INIABHOM IPETPECY, Y KPUBUIHOM TIpES-
METY y KOjeM je HEroB CHH, Ka0 3aMCHHMK OKPY)KHOT jaBHOT TYXKHOIIA, ITOJTHEO 3aXTCB 3a
cnpoBohemwe ucrpare (pememe OkpyxHOT cyda y Bamey Kok. 89/2003 on 15. anpuna
2003).
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POTHUKY TpecTaje QyHKIMja YKOIUKO Oyne YKMHYT Cyl y KoMe 00aBiba
cBojy ¢yskiujy (wr. 86, ct. 1 30C). bynyhm na ce mopoTHHK WMEHYje
3a KOHKpETaH CyJ, Taj pa3jior MpecTaHka meroe (yHKIHUje je JOTHYHO
IIOCTaBJbEH, MOTOTOBO YKOJIHUKO c€ y3Me y o03up cutyauuja y Cpouju,
y K0jOj ce y MOCIHEemhe BpeMe 4ecTo Mema Mpexa cynaoBa. Cyauju mo-
POTHUKY HE MOXKE IpecTatu QyHKIMja 300T HaBplIemha pagHOT Beka (4.
86, ct. 2 30C), anu He Tpeba M3ryOUTH M3 BUJA YHLCHUILY J1a je TOpHha
CTapoCHa IpaHULIA 32 HErOB M300p MOCTaB/bEHA HA CEaMJECeT FOJUHA,
Tako Jia je Bpeme 00aBJbarba MOPOTHHUYKE (DYyHKIMjE€ WUIMAK OTPAHUYCHO.
Hpyro, meroBa (yHKIMja MpecTaje MCTEKOM MEeTOTOIUIImbEer MaHJaTa.
Nako moke 6ut TOHOBO M3abpaH Ha WY, A0 Tora He Mopa aa nohe. Ilo-
CTymnakK y Kome ce YTBplhyjy pasnosu 3a paspeniewme PpyHKimje mokpehe
Ce Ha OCHOBY Ipejjora IpeiceIHUKa Cy/la, NPEICEIHUKAa HEMOCPEAHO
BULIET Cy/a, MpelaceiHrnka BpxoBHOr KacallMOHOI cyla WJIM MUHHUCTpa
Ha/IJICKHOT 3a IpaBocyhe, a nmoctynak nokpehe, BOAU U OUTyKY JTOHOCH
Bucoxku caser cyactsa (ui. 86, ct. 3—4 30C).

Ha kpajy oBux pa3marpama TpeOa HallOMEHYTHU Jia Cy[auja IopoT-
HUK, TOK 00aBJba CBOjy (DYyHKIIH]Y, IMa MPaBO Ha HAKHAAy TPOIIKOBA Ha-
CTajaux 3a BpeMe oOaBibarhba (PYHKIIH]E, HaKHAIY 3a W3ryOJbEeHY 3apaay
U TIPaBO HA HArpaiy, a yCJIOBE M BUCHHY HAaKHAJIe W Harpaje Impomnucyje
Bucoku caser cyacta (uwi. 87 30C). Ilpema Omiyuu o HakHagama u
HarpajamMa cyaMjaMa nopotHuuuma Bucokor caBera cynacta of 3. cer-
temOpa 2010. ronuHe, TPOIIKOBH HACTAHU 32 BpeMe 00aBJbama (QYHKITH]e
00yXBarajy UCKJbYUHBO IyTHE TPOIIKOBE OJ FberOBOT IPEOMBATIUIITA WU
OopaBuIITa A0 CEIUIITA CyJa WIM MecTa Tie Tpeba Ja Bpiuu (QyHKIH]Y,
Ka0 U TPOIIKOBE MOBpaTKa. TPOIIKOBU C€ MPU3HA]Y Y BUCHUHU CTBAPHUX
u37laTaka 3a IMyTOBamkE CPEICTBMMA JaBHOT MIPEBO3a, a aKo CyJuja MopoT-
HUK KOPUCTH COIICTBEHO BO3WJIO, MPU3HAj€ My C€ HAKHAJa Y BUCUHHU BO3-
HEe WK ayToOycke kaprte. [IopoTHHUKY KOjU je Y pagHOM OJHOCY IpHumajia
HAKHAaJla y BUCHUHHU 3apajie Kojy OM OCTBapuoO Ja je pajauo, a CyAuju Mo-
POTHHUKY KOjU CaMOCTaJIHO 00aBJba PErucCTPOBaHY IPUBPEAHY WM MPO-
(decuoHanmHy J1e1aTHOCT MPUIaJa HaKHA/A Y BUCHHU OCHOBHIIE Ha KOjJy
wiaha monpuHoce 3a 00aBE3HO CONCTBEHO COIMjaTHO OCHTYpame, cpas-
MepHO Opojy yacoBa MpoOBeJeHUX Yy Bpiiewy (pynkuuje. OOpauyH u uc-
IUIaTy HAaKHAJIe BPILIU CYJl Y KOME jeé MOPOTHHK BPIIUO JTY>KHOCT, HAKOH
JI0CTaBJbaha JI0Ka3a O HACTAJUM TPOILKOBHMA, 0Ka3a O TOME Jia My je
3a Bpeme oOaBipama (DyHKIIMje Of0HjeHa 3apajia U KOIWje MpHjaBe Hal-
JekHOM (POH/TY, 3aBUCHO O TOTa KOjH ce TPOIIKoBH Tpaxe. [Ipema mpBo-
OUTHOM pellewYy, CyArja MOPOTHUK j€ MMA0 MpaBO Ha Harpaiy, cpa3mep-
HO Opojy YacoBa MpOBeIEHUX y Bpiiewy dyHKuje, y uzHocy ox 30%
0] yaca pajJia cyamje cynaa mnpen kojuMm noctymna. Mehyrum, OmiykoMm o
u3MeHama OJUlyke O HakHaJaMa M Harpajama cyadjama MOpPOTHHUIIMMA
on 18. mapra 2011. rogure onpeheHo je na cynrja MOPOTHUK MMa MPaBo
Ha Harpajay cpa3MepHo Opojy yacoBa MPOBEACHHUX y BpLICHY (YHKIH]E,
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KOjH TIpejCTaB/ba OpOj yacoBa Of MOYETKA MPBOT JO Kpaja MOCICIHEr
pountita y cynehem nany, ykpydyjyhu n Bpeme cemnuiie Beha Ha K0joj
ce Beha u maca, mpu yemy ce 3armoueTH yac y3uma kao myH yac. Harpana
ce oapehyje Tako mITO ce OCHOBHUIIA 32 OOpauyH Harpaje nenu Opojem
pamHuX YacoBa y MeceIly KOjH je MPETXOIU0 MeCeIy Y KOME je TIOPOTHUK
BPILKO CBOjJy QyHKIIH]Y, TIa ce Tako J0OUjeH NU3HOC MHOXKHU OpojeM yacoBa
KOj€ je MpoBeo Kao mopoTHUK. OcHoBUIIA 32 00padyH u3Hocu 125% mpo-
CeyHe MeCeuHe 3apajie IO 3amoCciIeHoM 0e3 mopesa U JONmpruHOoCca, IpemMa
nojialiMMa HaJUIeKHOI OpraHa, uciuiaheHe 3a Mecel] KOjU je MPEeTXOAHO
Mecely Yy KOMe je Cyauja MOPOTHHUK BPIIMO CBOjY (YHKIIH]Y.

3akoHO/aBall je muTame cactaBa cyackux Beha pemmo 3KII-om,
omnpenesbyjyhul ce Ha Taj HaUMH O TaYHOM OpOjy Cyauja MOPOTHHUKA Y KOH-
KPETHOM KPUBMYHOM TOCTYNKY M HaajexxHocTHMa mopote. Ilpe csera,
Tpeba HANOMEHYTH Ja je 3aKOHOJaBall OUIy4YHO Ja CMamH HhEHE Haj-
JeXKHOCTH, Tpouupyjyhu oHe Koje mpumanajy cyauju nojeauniy. Ilpe-
Ma BakehMM 3aKOHCKHUM IpOINKCUMA, Y MPBOM CTENEHY CyJ Cyau Yy Behy
CacTaBJHEHOM O]l JEHOT CYIMj€ U JIBOj€ CyAHja MOPOTHUKA 3a KPUBUYHA
Jena 3a Koja ce Moke m3pehu kasHa 3aTBOpa MPEKo ocam, a A0 JIBaje-
CeT TOJIMHA, T¢ OJ] JIBOjE CyaHja W TpOje Cyauja TMOPOTHHUKA 3a KPUBHYHA
Jierna 3a Koja ce Moxke m3pehu ka3Ha 3aTBopa y Tpajamy Ol TPHUAECET 110
yetpaecet ronuna (uwi. 21, ct. 1 3KII). ¥V onHocy Ha mpeTXOAHO 3aKOHO-
JIABHO pELICHE, OYUIIICAHO je J1a je HAIJIeKHOCT MOPOTEe 3HATHO pely-
koBaHa. DopMaNHONPABHO, Cy/AWje MOPOTHHUIM CY Y CYJICKUM Behuma y
OJUTy4HBaly PAaBHOIIPABHU ca cyaujama mpodecroHaimma, ajal uX OKoJI-
HOCT J1a HeMajy TPaBHUYKO 00pa30Bame YNHU CTBAPHO HEPABHOIIPABHUM
y pelliaBamy MPaBHUX U YHEHUYHUX nuTama.*, ¥ Melhytum, npema He-
KM CXBaTambHMa, YIIPaBO HEIOCTATaK BUXOBOT CIEINjaJTU30BaHOT 3HAbA
U UCKYCTBa MOXe€ JEJIOBATH Ka0 KOYHUIIA 3aHECEHUM TY>KUOIIMMa M TIPU-
CTpacHOM Cyay*®, MOroToBO y JaHAlImbEeM CYACTBY Kaja je yiora cyaa y
KPUBHUYHOM MOCTYIIKY MPHIMIHO cMarbeHa.*’ Jlakie, cTBapHa HaIEKHOCT

4 Muonpar Cumonh, Kpusuuno npoyecno npago — 600 u onwumu oeo, buxah
2005, 78.

By KPUBHYHO] CTBApH je& TEIUIKO Pa3[BOjUTH IMPaBHA O] YHILCHUYHUX IHTAMHA.
3a masbe unrame: TarjaHa byrapcku, ,,Cynuje MOPOTHUIM | OIeHA JI0Ka3a Mo CII000HOM
CYIIUjCKOM yBepewY*, 36opuux Ilpasnoe ¢paxynmema y Hosom Cady 3/2014, 221-234.

46 valerie Hans, ,What Difference Does a Jury Make*, Yonsei Law Journal
3/2012, 4.

47 TlIpema mo3uTHBHONpABHUM pelier-uMa, Behe cacTaibeHo 0 cyauja mpodecH-
OHaJala W Cy/lHja TIOPOTHUKA Yy KpUBHYHOM MocTynKy CpOuje, m3mel)y ocranor: JOHOCH
o/uTyKy o u3y3ehy cynuje ox orBapama 3acenamwa (ui. 41, ct. 4 3KII); noHocu omiyKy o
paspemeny Opanmona (wi. 81, ct. 1 3KII); omrydyje o xajibOu MPOTHB pelIcHa KOjUM
je cBemoKy m3pedeHa HoBuaHa kaszHa (wi. 101, ct. 3 3KII); omnydyje o xanbu mpoTHB
peliemka KOjuM je YUYEeCHUKY Y MOCTYIKY Koju Bpeha cBemoka mimm omteheHor, mpetu My
WIN YyrpoXkaBa HETOBY CUTYPHOCT, M3pedyeHa HoBuaHa kasHa (wi. 102, ct. 3 3KII); Ha-
KOH MOTBphuBamka ONTyKHUIIE O/UTydyje 0 oapehuBamy craryca 3amrtuheHor cBeoka (4.
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U CacTaB Cy/ia, y OBOM CJIy4ajy MOpOTe, YCIOBJbEHU Cy TS)KHHOM KPUBHY-
HOT Jie7ia, OJIHOCHO BHCHHOM 3arpehene kaszue. [IpommpuBame Haamex-

108, c1. 1 3KII); oanmydyje o »xanbu IpoTHUB pelickha KOjUM je BEITaKy U3peueHa HOBYaHa
kasHa (4. 115, ct. 5 3KII); omryuyje o *anOu mpoTHB penieka KOjuM je U3peueHa HoBUa-
Ha Ka3Ha JIAIY Koje je 0e3 3aKOHCKOT pa3iiora og0miIo Aa 4 y30pak Iiiaca HiId pyKoIuca
(un. 141, cr. 6 3KII); omrydyje 0 *andOu MPOTUB PElICHa KOjUM je M3pedyeHa HOBYAHA
Ka3Ha JIMIYy Koje oi0Hje Ja oMoryhu mpucTyI mpeaMeTuMa, a MpyXu o0aBeliTemha mo-
TpeOHa 3a BUXOBY yrnorpeOy win aa ux npeaa (wi. 148, ct. 3 3KII); ognmyuyje o xandu
MIPOTUB pelIeha KOjUM je HM3peUeHa HOBYAaHA Ka3Ha JIMIy Koje M30erasa Ja MPHMU ITO3HB
(un. 193, ct. 5 3KII); omtyuyje o onpehuBamy, IPOAYKEHY WIH YKUAaKky Mepe 3a0paHe
MpUIaXKeha, cacTajamba i KOMYHHUIHPama ca ofpe)eHuM JIiIeM, Ha TIIaBHOM IIPeTpecy
(an. 198, cr. 2 3KII); omryuyje o onpehuBamy, TPOAYKESHY WIH YKUAalky Mepe 3a0paHe
Hamymrama OopaBuinTa u nparehux mepa y3 mwy, Ha maBHOM mperpecy (wi. 200, cr. 2
3KII); ommydyje o onpehuBamy, oqy3uMamy WK YKUJIAkbY jeMCTBA, Ha [TTABHOM IIPETpecy
(un. 205, ct. 1 3KII); omtyuyje o onpeljuBamy, IPOAYKESHY WIH YKHIaky Mepe 3a0paHe
HaIylITamka CTaHa, Ha raBHOM mnperpecy (wi. 209, ct. 2 3KII); omnyuyje o IpoayKewy H
ykunamy mnputBopa (wi. 215, ct. 2 3KII); ommydyje o aiadu W3pedeHoj MPOTHB PeIIeha
0 Ka3HH W3PEUYCHOj 3a AUCIUIUTMHCKH mpecTtyn (wi. 221, ct. 2 3KII); omtydyje o xandu
MIPOTUB peIliekha KOjIM je M3peueHa HOoBYaHA KazHa 300r Bpehama opraHa mwin y4ecHUKa
y kpuBHuHOM mocTynky (wi. 231, ct. 3 3KII); noHocu omnmyky o 3a0paHH TOHCKOT WJIH
OINITHYKOT CHUMama II0jeIUHHX JICI0Ba IIaBHOT mpetpeca (wi. 236, ct. 3 3KII); Hapehyje
UCTIpaBKe WM AomyHe 3anucHuka (wi. 240, ct. 3 3KII); omryuyje o onpehuBamy npuspe-
MeHe Mepe 00e30elerba IMOBUHCKOIIPABHOT 3aXTEBa HAKOH MOIMIHYTE ONTYKHHUIIE (1.
257, ct. 2 3KII); omnydyje o uckipydewy jaBHocT (un. 363 3KII); moHocw omiyky o
JI03BOJbABAIbY IMPUCYCTBA HA IIABHOM IIPETPECY IIOjeIHHUM JIHIUMa Y CIIydajy Kaja je
jaBHOCT uckJbyueHa (wi. 364, ct. 2 3KII); ommydyje o mpenjiory o Kome He MOCTOjH cariac-
HOCT CTpaHaKa U O CarllaCHUM IIPEUI03MMa CTPaHaKa Koje He MPUXBATH IpencenHuk Beha
(un. 368, ct. 1, Tau. 1); omiydyje 0 IpUTOBOPY NPOTUB Mepe mpezceqHrka Beha koja ce
OJTHOCH Ha pyKOBOheme TIaBHUM npeTpecoM (4. 368, ct. 1, Tau. 2); outydyje 0 yaabemy
U3 CYJHHMIIC, O HCKJbYYCHY OpaHHOIla WK TYHOMOhHUKA U O HACcTaBJbamky, MPEKUIY HUITH
oJTaramy TIABHOT IpeTpeca 300r op)KaBama pelna U YIpaBbamkba [TABHUM IIPETPECOM
(an. 368, ct. 1, Tau. 4); omydyje o u3Bohermy JONMYHCKUX JIOKa3a YKOJIUKO OIICHH Ja j€ TO
HEOIXO/IHO J1a OU Ce OTKJIIOHWIIE MIPOTUBPEYHOCTH HIH HejacHOhe y M3BeAeHUM JT0Ka3uMa
U JIa je TO HEOIXOJHO Ja OW ce mpenMeT J0Ka3uBama CBECTPAaHO pacnpaBuo (wi. 368, CT.
1, Tau. 5); ono3uBa pelewne 0 Kaxmasawy (Wi. 375, cT. 2); omnydyje o 00ycTaBu KpUBHY-
HOT TIOCTYTIKA y CIy4ajy Ja Ha TIIaBHH IIPETpec, He ONPABIABIIN CBOj N30CTAaHAK, HE Jole
omrteheHN Kao Ty)KWIAIl WU TPUBATHU TY)KWIALl, HUTH BUXOB IIYHOMONHUK, a KOjH CY
O ypenHo no3anu (4. 379, ct. 2); Hapelyje noBoheme ypenHo Mo3BaHOT ONTYKEHOT
(un. 380, ct. 1); ono3uBa Hapendy o moBohemy (wi. 380, cT. 2); Ha HpemsIor TYXKHOUA,
JIOHOCH pereme 0 cyhemy y oacyctBy (un. 381, cT. 2); omrydyje o oJpKaBamy INIaBHOT
nperpeca 06e3 IpUcycTBa ypenHo nospaHor Opanuoua (uwi. 382, ct. 1); omiydyje o HOBUa-
HOM Ka)KI-aBamy OpaHMOIA YHjH je HEONpaBIaHH N30CTaHAK JOBEO 10 HEOAPKaBama MIH
oJularama mIaBHOT mperpeca (wi. 382, ct. 3; Bua. npecyny OxpyxHor cyga y beorpany
Kx. 3128/2009 on 24. centemOpa 2009); Hapehyje moBoheme ypeaHo Mo3BaHOT CBEIOKA,
BELITaKa WM CTPy4HOTr caBeTHHKA (wi. 384, cT. 1); omnaxe maBHu nperpec (4i. 387, cT.
1); ommydyje Aa ce CBEIOLM M BEIITALM HE HCIHUTY]y MOHOBO, HETO Jla CE€ M3BPIIN YBH] Yy
3aIICHUKE O IbHXOBHM HCKAa3MMa JaTHM Ha paHHjeM INIABHOM MPETPECy WX Ja, aKo je TO
noTpebHo, mpenceHuK Beha yKkpaTKo W3Hece Cap)KHHY THUX H3jaBa WU UX MPOYHTa (W
388, ct. 1); mpenHauyje penieme npejaceHnka Beha o Hen3Bohewy MojeTMHUX JToKa3a (.
395, ct. 5); outydyje o 3a0paHy MUTamka WU OJrOBOpa Ha Beh MOCTaB/beHO MUTAME (YJI.
398, ct. 5); ojutydyje o JaBamy JI03BOJIC BEITAKY Ja MPOYNTA MMMCAHU HAJa3 U MUIIIbEHE
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HOCTHU cyauje nojenuuna, npema saxkehem 3KII, noseno je 1o cmamema
Ha/IJISKHOCTH mopoTe. beHo moctojame y oONMKy y KOME ce W JIaHac
jaBJjba OWIJIO je, U jecTe, MOJABPrHYTO KPUTHUKaMa, Kao pellemhe Koje je
HEEeKOHOMUYHO M JIMILIEHO CYIITHHE, yClie] Yera je 3aKoHoZaBall MOKY-
mao jaa npoHale ,,peanHujy Mepy MpUCyCTBa Jandkor enementa™.*® 3a-
KOHCKa TpaBHJa KOJUM j€ PEryIHCaH CacTaB Cy/la M3y3eTHO Cy CTPOro
nocraBJbeHa, Oyayhu na HempaBuilaH cacTaB Cyjaa BOAM alCOJIyTHO] IO-
Bpeu oziperaba KpUBUYHOI MOCTYIKA, LITO jJ€ M CTaB CYJCKE IpaKce U3-
paxkeH y OpojHuM mpecymama.*’

(am. 402, ct. 1); moHOCH OMITYKY O YBUAY Y MPUJIOKEHH HAIa3 U MUILBEHE Y TI0jeTUHUM
ciydajeBuma (wr. 403, ct. 1); HakHAIHO ozipelhyje HenmocpenHO HCITUTHBAkE BelTaka (4.
403, ct. 2); Hapelyyje u3Boheme qoKa3a BaH maBHOT mperpeca (wi. 404, ct. 1); oBnamhyje
npencennuka Beha nim cynujy wiana eha a BaH IIaBHOT IpeTpeca U3BpIIN yBuhaj nin
pexorcTpykimjy (wi. 404, ct. 2); omiydyje 0 W3/iBajamkby W3 CIIHCA U OJIBOJEHOM UyBamby
HEe3aKOHUTHX Joka3a (wi. 407, ct. 1); mpomwupyje TIaBHU NMPETPeC Ha JeNI0 OTKPUBEHO Y
TOKY H-ETIOBOTI' OZIp)KaBama WK OJUTydyje o mocedHoM cyhemy 3a to aeno (wi. 410, ct. 1);
OJUTydyje O YCTyIamy MpeaIMeTa BUIIEM CYy YKOJHMKO je 3a Hhera Taj cyl HajajekaH (4.
410, ct. 4); ognydyje 0 HacTaBJbaby JOKa3HOT noctynka (wi. 414, ct. 1); omnydyje o no-
HOBHOM OTBapamy IMaBHOT mpetpeca (wi. 415, cT. 3); outydyje o ondannBamy ONTYKHHU-
ue (un. 416, ct. 1); ognmyyyje a onTyKEeHOM NpeiceAHUK Beha ycMeHO caomiuTH npecyny
WIN J1a My ce OHa jocTaBu (wi. 425, cT. 4); onpehyje u ykuga npuTBOp HAKOH M3pHUIIakHa
npBocrenene npecyne (wi. 425a, ct. 1).

48 Topan Wnuh et al., Kowenmap 3axonuxa o xpusuunom nocmynky, CiayxOeHn
rmacHuK, beorpan 2013, 128.

49" Taxko, mocrojahie arcomyTHa moBpeaa oxpenada KPUBHIHOT TOCTYIKA aKO j¢ Y
KOHKPETHOM cly4ajy cymwio Behe cactaBibeHO OJ1 jeTHOT CyHje U JABOje Cyauja MOPOTHH-
Ka YMECTO y cacTaBy OJI ABOje CyIHWja M TPOje CynHja MOpOTHHKA (peniere BpxoBHOT cyna
Cpouje Kx. 1 1215/2004 on 26. anpwra 2004). Takohe, mpBocTeneHu Cy/1 je HEMPOIMUCHO
CacTaBJbCH W KaJ Cynu y Bely cacTaBJbEHOM OJl jeJHOT CYIHje M TPOje CYIdHja MOPOTHH-
Ka, YMECTO O]l jelHOT CyAMje U JBOje MOpoTHHKa (pememe BpxosHor cyma Cpouje K. I
145/2004 on 15. mapta 2005). Ako ce y TOKy IIaBHOT MpeTpeca MoKaxe ja je 3a cyheme
3a KOHKPETHO KPUBUYHO JIEJI0 HaJUIeXKHO Behe cacTaBibeHO 071 JIBOj€ CyArja U Tpoje Cyauja
MOPOTHUKA, Cy je y TOM Cllydajy JyXaH Ja JOMyHHU Behe M Ja IIaBHU NPETpec 3arovyHe
n3HoBa (pememe BpxosHor cyma Cpouje K. I 607/2009 on 1. anpuna 2009). TTocrojahe
OuTHa oBpeaa oapenada KPUBUYHOT ITOCTYNKA U Y CIydajy Kaja Cy y H3pHLamy Ipecyae
YUECTBOBAIM CyAWj€ MOPOTHUIM KOjU HUCY OTyYMBAIM Ha IJIaBHOM Iperpecy. Takobe,
aKo je y M3pHIamky Mpecyle yU4eCTBOBAO Cy/IHja MOPOTHUK KOjU HUjE CYIesIOBA0 Ha IJiaB-
HOM TIpeTpecy Kajla IJIaBHU IPETpecC HHUje IT0Yeo M3HOBA CACIyNIarmeM ONTYKCHUX HaKO
je y cacraBy Beha M3MemCH jelaH Cy/nuja MOPOTHHUK, mocTojalie OuTHa moBpena oapenada
KPUBHYHOT mocTymka (pemieme BpxosHor cyma Cpouje K. I 7/2005 ox 12. menembpa
2005). Bpean ckpeHyTH NMaKiy Ha YHEGCHHILY Jla CE PCIICHEM O UCIPABLU pEIlcHha HE
MOXKe Memaru cactaB Beha koje je JIoHeso MpBoOUTHO periewe, Oynyhu na je TakBo Behe
OMII0 HEHAJJISKHO Y MOMEHTY OIjly4HBama (peliewme ArnenanuoHor cyna y beorpany
Kox2. 2862/2011 on 25. aBrycra 2011). Anu, ako je y 3allMCHUKY O IJIABHOM NpeTpecy
MOTPEITHO HABEJCHO MME jE[HOT CyAMje MOPOTHHKA KOjU je Of MOYEeTKA y4ecTBOBAO HA
IJIABHOM TIPETpeCy, TUME HHUje yUHECHa OMTHA TOBpena ojpenada KPUBUYHOT MOCTYIIKA
(npecyna BpxoBHor cyma CpoOuje Kok. I 954/2004 on 12. maja 2005). Mehytum, ko
MOJXKEe BHIIIE MOKE W Mame, la Hehe 1mocTojarn noBpena oapenada KpUBHYHOT MOCTYITKA
y CHUTyalMju Kaja jaBHU TYXWJAll Ha IJIAaBHOM MpEeTpecy M3MEHH IPaBHY OIEHY Iema
Tako IITO T'a KBaTU(pUKyje MO OJakeM KPHUBHYHOM 3aKOHY, Ia CyJ HACTaBH Jla CYyIH y
Behy Tpojurie ymecto netopuiie (npecyna Bpxosnor cyma Cpouje Kok. 1 2375/2006 on 8.
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[Tpodecop Illkynuh 3amaka ga cy npumende koje cy ymyhene
nocrojehem cucrtemy nopotHom cyhema y Cpouju YIIaBHOM OIpaBJiaHe,
alli Ce U3 HUX HE MOKE alPHOPHO M3BYhH 3aKIbYHaK J1a Cy/IH]je-TIOPOTHHKE
Tpeba MOTIYHO eMMMUHKCATH U3 CPICKOT KPHBHYHOT mpaBocyha jep To,
C jenHe crpaHe, He OW OWUJIO OIpaBIaHO ,,c 003UPOM Ja je HAYEIIO 360p-
HOCTH YCTaBHU MPHUHITUI KOJU C€ MOpa IMOIITOBATH, a Beh caja je TOJIMKO
MPOLIUPEHA HAJICKHOCT Cy[Hje MOjeqUHIIa OTHOCHO MHOKOCHUX OOIHKa
KPUBUYHOT Cy/a YOIIIITE, Ja TO CKOPO AOBOJHU Y MUTAHkE U3Yy3ETHOCT TaK-
Bor cyhema. C npyre cTpaHe, He OM OWIJIO pallMOHAIIHO Ja ce OpojuyaHu
OHOC cyadja mnpodecruoHaNana W Cyauja-MOPpOTHUKA MEma Tako Ja
npodecuonanuu Oyny y BehuHu, jep OM TO y HEKUM MamUM CyJOBHMa
cKkopo 6uno u Hemoryhe, 3Ha4ajHO OU ONTEPETUIIO W MHAYE MPHINYHO
onrepehene cynose, a 6Mi10 OM M Kpajibe HEPALMOHAIHO J1a CYy Y CacTaBy
cyackux Beha uckipyunBo cyauje npodecuonanuu. Konauno, npobiem
Cy[lija-MIOPOTHUKA, OAHOCHO, YBEJIMKO YOUEHE HHXOBE H3pa3uTe Heak-
TUBHOCTH y TIPAKCH U HEJIOBOJHHO KBAJIMTETHOT paja, He Tpeba peraBaru
HBUXOBUM YKHIAKEM, Beh jeTHOCTaBHO — IalieKo 00JbOM CEJIEKIIM]OM THX
JandKuX CyAuja, KOJU 4aKk M HE MOpajy OMTH MpaBHU Jauiu, Beh Mory
OWTH ¥ TIPABHUIIM Y TICH3WjH WJIH PATHO aKTHUBHH MPABHHIIM, 1A YaK U
MCTAaKHYTH NIPABHU CTPYYHHALIN KOJH HHCY Cy.Hje, ONHOCHO, MOTy 1a Oyny
O/UIMYHH CTPYYHAlld U3 JPYyTUX 00JacTH, 4Hje MO3HABAmHE MOXKE OUTH
BEOMa KOPHCHO M Y KPUBHUYHOM IIOCTYIIKY, Ka0 IITO je TO Ha TPUMED,
Clly4aj ca CyaMjamMa-MopoTHUIIMMA MOCeOHOT mpoduiaa KOju MOCToje y
MOCTYIKY IpemMa MajojieTHUuImma’ >

Ha xpajy oBux pa3marpama HarjanaBamMo UCTpaKkuBame mpod. ap
Mapxka [laBnoBuha, Koje je moka3ajnao Jia BHIIE O TOJOBHHE CyaHja TO-
pOTHHKA MMa 3aBplIeHy cpenmy mkomy. Ha y3opky ox 2.579 noporHuka,
43,28% cy He3anocneHa nuia, 47,61% nen3uonepu a texk 9,1% 3amno-
cieHa nauna.’!

3. IIOPOTHU CUCTEM VY XPBATCKOJ

Kana cy y nuramy KpMBHUYHOIIPOIIECHA 3aKOHOJABCTBA 3e€Majba y
peruony, npodecop MapkoBuh ykazyje Ha TO Ja je modyeTak XX Beka

(hebpyapa 2007). Mako ce y ToM cityuajy HHje paJiiio O MOPOTH Hero o Behy cacraBibeHOM
ol cyauja mpodecrnoHanaia, Baxuhe UCTa MPaBUia U y CIydajy Cy[Iuja MOPOTHHKA.

30 Munan Wkynuh, Kpusuuno npoyecro npaso, [lpaBau paxkynter YHUBep3UTETA
y beorpany, beorpag 2016, 94. Hacynpot Tome, Konakosuh bojoBuh Harmamasa neraru-
BaH yTHUIIA] KOjU Taj IPHHIUII UMa Ha e(PUKACHOCT KPUBHUYHOT ITOCTYIIKA M YHUCTO (hopmar-
HY YJIOTY CyIuja TIOPOTHHKA Y CPIICKOM KPUBUYHOM MOCTYIKY. Bua. Munuia Konakosuh
bojoBuh, Oxonuarwe xpusuunoz nocmynka y pasymMHOM pOKy, NOKTOpCKa AWCEpTanyja,
[IpaBuu Qaxynrer Yuusep3utera y beorpany, beorpax 2016, 163—-177 u 275.

31" Mapko [asnosuh, ,,Cymuje nopotHumm 1 Bragasuua npasa“, Crimen 7(2)/2015,

170.
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JIOHEO IIApEHUIIO y Toreny ydenrha jganka y cyhemy, ma umMamo JIp>KaBe
KOj€ Cy MMalle MEIIOBHUTE CYI0BE, Al U OHE Ca MMOPOTHHUM CylIoBUMa.>? Y
CnaBonuju u [lanmaiiuju je cBOjeBpeMEHO MOCTOjao Cy/ KOJU CE cacTojao
U3 JIBa KOJIETHjyMa: TIPBH je 00pa3oBajo Tpoje AP>KABHUX CyAH]ja, a IPYTU
JIBAHAECT MOPOTHHKA, MPU YEMY Cy C€ TOPOTHHUIIU U3jallllbaBaId O TOME
Jla JI1 jeé OKPUBJHEHH KPUB 3a U3BPIICHO KPUBUYHO JCJIO WIH HHjE, & O
TOTa j€ 3aBUCHJIA MpeCcyaa Cylda. 3Ha4H, MOPOTHUIM Cy OWIM 33y KEHU
3a YMILCHUYHA TMTarba, a Cyanje 3a npaBHa.>® 3arum, Yemyno u [TaBnunh
HaBoje Ja je yak y XIX Beky mocTojao, Ha TUM IPOCTOPUMA, CBOjEBPCTaH
UMEHHUK Kao perucrap cyauja MOpOTHUKA, Y KOJU j€ YIUCHUBAaH CBAKO KO
je 3amoBosbaBao yciose: 30 10 60 roguHa CTapOCTH, MMO3HABAKE YNTAHA
U Mucama, nopecku 1ensyc ox 20 ¢opuHTH Wiau 24 TOIUHE CTAPOCTH
HajMame U BUCOK CTylam CTPy4YHE CIpeMe, a MOceOHO cy OWIIM HaBeeHU
paso3u 3a HeMOTryhHOCT BpIema JTy>KHOCTH ITOPOTHHKA.

Ha moapy4yjy Uctpe, koja je Tama Ouia moja aycTpujcKoM Biarihy,
1850. roqune moHeT je 3aKOH O KPUBUYHOM MOCTYIIKY, KOJUM j€ yBele-
Ha nopota. CTBapHa HAJJIEKHOCT MOPOTHOI Cyla, 300r MaTepujaTHUX
yIITE/Ia U CIIpeyaBama Oyropjaderha MOCTyKa, Ouiia je orpaHruyueHa Ha
NojeIMHa KPUBUYHA JIeia Kao IITO CY: CMETamke YHYTPAIIkhEer MUpa JIpKa-
B€, YCTaHaK W OyHa, 3JI0yrnoTpeda ciaykOeHe TYy>KHOCTH U MpPUMamke I0-
KJIOHA y CIIyX)OeHUM cTBapuma, ¢ajicupukoBame HOBLA, CUIIOBakE, yOu-
CTBO, IPEKH TpyAHONhE MPOTUBHO 3HaKY U BOJBU MajKe, 1B00O0], CITyKOe-
Ha MpOHeBepa, pa300jHUIITBO, Ouramuja uta.> [lopothu cyn y Uctpu ce
€acTojao u3 ,,CyIUIITa U JIBAHACCT MOPOTHHUKA", TIPU YEMY j€ ,,CyauIITe"
OWJIO TPEJCTaBJBEHO O MET CyAHja, TO jeCT MpejceaHnKa Beha u 4eTBo-
puiie cyauja.’® Ananmsa mopotHux cyhema 3a nepuon on 1874. mo 1912.
roauHe Ha nojapy4jy PoBuma mokazana je Aa mopora Huje Ouia Omara
(IUTO je mpeacTaBsballo jelHY O KPUTUKA MOPOTE y JAPYTHMM €BPOICKUM
npxkaBama), Te je noHena 70,73% ocyhyjyhux, a 29,22% ocnobahajyhux
npecyna.’’

52 B. Mapxkosuh, 98. O yuemhy cyauja moporanka y Xpsarckoj Bua. Sanja Kut-
njak Ivkovic, Lay Participation in Criminal Trails: The Case of Croatia, Austin — Win-
field 1999.

3 B Maprkosuh, 98.

3% Dalibor Cepulo, ,,Sloboda tiska i porotno sudenje u banskoj Hrvatskoj 1848—
1918. godine*, Hrvatski ljetopis za kazneno pravo i praksu 7(1)/2000, 948-949; Anamarija
Pavici¢, ,,Sudjelovanje sudaca porotnika u kaznenim postupcima pred Zupanijskim sudom
u Zagrebu®, Hrvatski ljetopis za kazneno pravo i praksu 12(1)/2005, 66.

35 3a pume mudopmanmja Bua. Dunja Pastovié, ,,Porotno sudenje u Istri prema
Zakonu o kaznenom postupku iz 1850, Hrvatski ljetopis za kazneno pravo i praksu
20(1)/2013, 203-264.

36 1bid., 209-210.

7" Bua. Dunja Pastovi¢, ,,Analiza prakse porotnog suda u Rovinju 1874.-1918.%
Zagrebacka pravna revija 4(1)/2015, 11-39.
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[Tpeckauyhu mepuon 3ajenHUYKe Apxkase, 32 KOjU hemo camo Ha-
BECTH JIa C€ Kao jeJaH o] HajOOJbUX W HAJIIOTIYHHjUX MPOIHKCa KOjuMma
je Ouo perynucan mocTymak u30opa cyauja MOpPOTHHKA HakoH J[pyror
CBETCKOI' para HaBOIW 3aKOH O CymoBMMa Xpsarcke’® ¥, ykparko hemo
ce, npBo, ocBpHyTH Ha 3KII ¢ kpaja XX Beka. [Ipema TuM pememuma,
rpahanu cy yuectBoBasn y cyhemy, kao u 'y Cpbuju, 3HaTHO yenrhe HEero
nanac. Ho, npe tora hemo HaBecTH Aa y XpBaTckoj MOCTOje YETUPH Cyaa:
OMILTUHCKH, KYMaHU]CKU (OKpY>KHHU), Bucoku kazHenu cyn u BpxoBHu
cyn. bpoj mopotHuka je u y Tom cucrtemy, y Behy, 6uo Behu on 6poja
cynuja mpodecruoHanama, a To cy Oouia uin Beha cactaBjbeHa OJf jeAHOT
Cy/IMje | JIBOj€ Cy/IHja MOPOTHUKA UITK OJ] JIBOj€ Cy[Hja U TpOje CyAuja Mmo-
porauka.®’ IIpema TOM 3aKOHCKOM TEKCTY, JTAUIM CY MOIVIH JIa Y4ECTBY]Y
y cyhbemy y cBuUM mHCTaHIlama cyhema, na je yak u BpxoBHu cyn, kana
CyIH y JIpYyIOM CTeTeHYy Ha IpeTpecy, OMo cacTaB/beH Of JIBOj€ Cylauja U
TpOje Cyauja mOpoTHHKA.®!

HajuoBujum 3KII-omM® 3akoHOmaBall je yHeO MpoMeHe y Toj cde-
pu. Y ONIITHHCKUM CyJOBHMa, KOJU CyJe 3a KpHBHUYHA JeJia 3a Koja je
3arpehena ka3Ha 3aTBOpa O MET /10 IBAHAECT FOAMHA WJIM HOBYaHA Ka3Ha,
cacTaBJbajy ce Beha o1 JeTHOT Cyauje U IBoje cyauja mopoTHuka (wi. 190).
MehyTum, kazna je 3a KpUBUYHO Jiesio 3anpehena ka3zHa 3aTBopa J10 JeceT
TOIMHA WJIM HOBYaHA Ka3Ha, CTPaHKE MOTY Jia ce€, IO MOYETKa TJIaBHOT
MpeTpeca, cariace Ja ce MocTynak CrpoBefe mpes CYIIMjOM TIOjEAMHIIEM,
KOjU WHAuye Cy[u 3a CBa KpMBHUYHA feia ca 3anpeheHoM Ka3HOM 3aTBOpa
1o et roguHa (wi. 190, cT. 3), ocuM 3a TakCaTUBHO HaOpojaHa KPUBHY-
Ha nena.® Jlara carmacHOCT ce He MOXKE OIO3BaTH, a CyAHja IOjeInHaIl
y TOM cllyyajy MMa cBa oBjamihema Koja MHaye MMa TpowiaHo Behe.
Xynanujcku cymoBu cyne y BehnMma cacTaB/bEHUM OJ je[HOT CyAHje U
JIBOjE Cy/Hja MOPOTHUKA, a Y BehrMa of1 IBOje Cyauja u Tpoje Cyauja mo-

38 7akon o sudovima, Narodne novine Republike Hrvatske, 6p. 110/97, 27/98,
58/99 u 112/99. Baxehu Zakon o sudovima je u3 2013. ronune, Narodne novine Republike
Hrvatske, 6p. 28/13, 33/15, 82/15 u 82/16.

3% V. Ljubanovié, 64.

0" O tome Ha xoHKperHHM mpuMepnMa: Beatrix Elsner et al., ,,The Criminal Jus-
tice Approach: Case Examples®, European Journal on Criminal Policy and Research
14(2-3)/2008, 131-132.

o1 bid., 131-132.

62 Zakon o kaznenom postupku, Narodne novine Republike Hrvatske, 6p. 152/08,
76/09, 80/11, 121/11, 91/11, 143/11, 56/13, 145/13, 152/14, 70/17.

6 To cy cmeneha KpuBWdHA Hema: YETOMOPCTBO, YOHCTBO HA 3aXTEB, HEXal-
HO JIMIICHKHC JKMWBOTA, NOMArame y CaM0y6I/ICTBy, IIOJIHU OAHOC ca HCMOhHI/IM JIMIEM,
MPUCHIbABAHC HA MOJIHU OJJHOC, TIOJHU OJTHOC 3JI0YIOTPEeOOM MOJOKaja, HCKopUIThaBame
Jielie WM MaJIOJIETHHKA 3a TOpHOrpadujy, TEIIKa KPUBUYHA Jefla IPOTHB 3/1PaBJba JbY/IH,
n3a3uBame caoOpahajHe Hesrone, yOMCTBO, CHIIOBAE, TCIIKA KPUBUYHA JIEIa TPOTHB JKH-
BOTHE CPEJMHE U TellKa KPUBHUYHA JI€Jla IIPOTUB OMNIUTE CUTYPHOCTH. Jlakie, 3a Ta Kpu-
BUYHA JIeJIa yBEK cyau Behie.
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pPOTHHKa 3a KpUBHYHA JIeJia 3a Koja ce Moke u3pehu Ka3Ha TyTroroIuIIEmer
3arBopa (wi. 19x, ct. 1). Jlakie, 3akoHomaBall y XpBaTcKoj U 1aJbe Bepyje
y HENpaBH CUCTEM MOPOTE, IITO j€ MOTKPENJbEHO U PEeJaTUBHO HEJABHO
TIPOBEICHUM HCTPAKUBAEM Y TOj ApkaBu.**

Cyaunje mopoTHULM ce Oupajy Ha YETHpPU TOAMHE U MOTy OUTH
MOHOBO M3a0paHW HAa Ty (PYHKIH]Y, a YCJIOB je JOCTOJHOCT 3a BPUICHE
dbyHKIMje. 3aHUMIBUBO HUCTPaKUBaWke je crpoBeaeHo y ONITHHCKOM
cyny y Kompusaunu, rae 44% y3opka mpeacraBibajy pensabpaHH IO-
porauiy; 61% ucnuTaHWKa cMaTpa Ja PacIoyiaXy MPaBHUYKUM 3HAFHEM
(mako je cBera JBOj€ MCIUTAHHWKA 3aMOCICHO Kao CIYKOCHHIH Y CYIY),
a 39% na He pacnonaxy; 89% m\BHUX je U3jaBUIIO J1a UX MpenceaHuk Beha
pe TOoYeTKa TJIaBHOT IMpeTpeca YMOo3Ha ca KPUBUYHUM IIPEIMETOM;
TpoOje MOPOTHUKA j€ U3JaBWJIO Jla UM j€ YBEK JI03BOJHEHO Jia MOCTaBIbAJy
NUTamka, JCBET MOBPEMEHO, a MIECT Ja UM TO HHUKAJl HUje JT03BOJHEHO;
jenaHaecT MOPOTHUKA cMaTpa Ja je YBEK JOBOJbHO YIO3HATO ca Ipeame-
TOM, IIIECT HHUj€ YIO3HATO Y JOBOJbHO] MEpH, a jeaH HHU]e YOIIITE YI03-
HAaT; JIBOj€ MOPOTHHUKA CE M3JaCHWIJIO Ja Cy MHUTaHU 32 MUILBEHE y BE3U
ca KPUBUIIOM, IIECTOPO WX j& MUTAHO 32 MUIILJBEHE Yy BE3HW ca KPUBUY-
HOM CaHKIIM]OM, YETBOPO 3a 00a MUTamka, a MeT Ja HUCY YOIIITe MUTAaHU
3a MUIUBEHE O HAaBEACHUM IMUTakHMa;, KOHAYHO, jeaHAECT MOPOTHUKA
j€ HaBello Ja HUXOBO MUIILJBCHC HHUKAJ HHUje OWIO y CYNPOTHOCTH ca
MUIILbEHUMA CyIrja podecruoHanana u OCTaINX MOPOTHUKA, ceaM Jia
ce To norahano monekan.®

4. IIOPOTHU CUCTEM Y MAKEJIOHUJU

Kao Hu apyre npxaBe y peruoHy, Hu MakeIoHUjy HUje 3a-
obunura pedopMa KPUBHYHOI IPOIECHOr 3aKkoHOAaBcTBa. OHa je y
MaxkenoHuju UMala JBa TIaBHA W IMMapalielHa IHJba: yOp3ame MOCTYIKa
U HErOBO UMICHE €(DUKACHUJUM M YHaIlpel)ere HEePUCTPACHOCTH Cyaa
U mberose mpaBeaHocTH.® YV pedopmu je pemedunucana yaora mporec-
HUX cy0jekata y KpUBHUHOM IOCTYTIKY, HAarJIallleH je 3Hayaj JUCIIO3UIIN]e

4 33 Bume mrdopmarmja Bua. Sanja Kutnjak Ivkovié, ,,An Inside View: Profes-
sional Judges’ and Lay Judges’ Support for Mixed Tribunals®, Law & Policy 2/2003,
93-122.

65 3a Bume o oBoM uctpaxkuBamwy BHI. Vesna Piskorec, ,,Suci porotnici u
kaznenom postupku, s posebnim osvrtom na sudjelovanje sudaca porotnika u kaznenim
postupcima na Opc¢inskom sudu u Koprivnici®, Hrvatski ljetopis za kazneno pravo i
praksu 10(1)/2003, 109-121.

% Gordan KalajdZiev, Gordana Lazeti¢ Buzarovska, ,,Acceleration of Proceedings
— One of the Aims of Criminal Procedure Reform in the Republic of Macedonia®, Simpli-
fied Forms of Procedure in Criminal Matters: Regional Criminal Procedure Legislation
and Experiences in Application (ed. Stanko Bejatovi¢), OEBS Mission to Serbia, Bel-
grade 2013, 108.
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CTpaHaka W MOTYhHOCT m30eraBama PEJOBHOI KPUBHYHOT IOCTYTKA, a
THME W paldOHajM3alnje H CripoBolema KasHeHe npasae.®’” Hamymrren
j€ cTapu CHCTeM, jep C€ BHILE HHUJ€ BEpOBAJIO Cyly U HErOBOj HEMNpHU-
CTPACHOCTHU, T€ CE€ MPUIILIO MPOLEAYPATHO] IPABAH, 3aCHOBAHO] HA JIAKOM
yTBphHBamy UCTHHE y TOKY MOCTyIKa.*® 3akoHOomaBall je o[Ty4no Ja Ha-
MyCTH CYJACKU TIaTepHAIM3aM U YBEO j€ CTpaHAuKH MOCTyMakK, Mo yIIexy
Ha Uranujy.*’

MelhyTum, 11e10BUTa MPOMEHA KPUBUYHOIIPOIIECHOT CUCTEMa HUje
yTHIIAJIa Ha cacTaB cyackux Beha. Y MakeqoHHjH, Ka0 M Y TPETXOIHO
omnucaHe JBE Jp)KaBe, NOCTOje BEJIMKO U Mayno Behe, 3aBUCHO Ol Ka3-
He 3anpeheHe 3a KOHKPETHO KPUBUYHO Jeio. Tako, mpBocTeneHo Behe
CacTaBJbCHO O] JIBOj€ CyAHja M TPOj€ CyAWja MOPOTHHUKA HAIJICKHO je
Ja CyaM 3a KpUBUYHA Jelia 3a Koja ce Moxke m3pehu Ka3Ha 3aTBopa of
NEeTHAeCT TOIMHA WJIM TeXa Ka3Ha, Te Ka3Ha JOKMBOTHOT 3aTBOPA, JIOK
j€ 3a KpUMBHMYHA JieJia 3a Koja je MpomucaHa Onaxka Ka3Ha HaJJIeKHO
Behe cacTaB/b€HO Of JEAHOI Cyauje M ABoje cyauja mopoTHuka. Cyauja
NojeIMHAll je Ha/JIeKaH Jla CylM 3a KpUBMYHA JieJa 3a Koja je Kao IVIaBHa
IponycaHa HOBYaHA Ka3Ha WMJIM Ka3Ha 3aTBopa 10 MeT roauHa (4i. 25,
cr. 1 3KII Maxkenonnje).”” Kaga y apyrom creneHy Cyiad Ha pacIpas,
Behe je cacTaBJbeHO OJ] IBOj€ CyIauja U Tpoje CyAuja MOPOTHHUKA, JIOK je,
y CYIPOTHOM, CacTaBJbEHO O] TIET CyAMja KaJia CyaM 3a KpUBHYHA Jera 3a
KOja ce MOe n3pehu ka3Ha 3aTBOpa Of ETHASCT rOAMHA WM TeXa Ka3Ha,
T€ Ka3Ha JIO)KMBOTHOT 3aTBOpA, a 3a KPUBHUYHA JIeNIa 3a Koja je IpoImuca-
Ha Onaka Ka3Ha HaJJIe)kHO Behe je cacTaB/beHO Off Tpoje cyauja (ui. 25,
ct. 2 3KII Maxkenonuje). Konauno, y Tpehem creneny Behe je cactaB/beHO

67" Gordana Lazeti¢ Buzarovska, Boban Misoski, ,,Plea Bargaining under the CPC
of the Republic of Macedonia®“, Simplified Forms of Procedure in Criminal Matters:
Regional Criminal Procedure Legislation and Experiences in Application (ed. Stanko
Bejatovi¢), OEBS Mission to Serbia, Belgrade 2013, 223.

o8 lopnana Jlaxxetuh Byxaposcka, [opnan Kanajuues, ,,ImaBHa pacnpasa mpema
3KII Makenonuje (Teopuja W mpakca)”, [rasuu npempec u cyherwe y pazymHOM POKY:
pecuonania KpusuuHonpoyecua 3axomooagcmea u uckycmea y npumenu (yp. CraHko
bejaroruh), Mucuja OEBC-a y Cpouju, beorpan 2015, 112.

9 Nikola Matovski, Gordan Kalajdziev, ,,Efficiency of Prosecutorial Investigation
in Contrast to Efficiency of the Defence in Reformed Criminal Procedure (with a particu-
lar view on the new Macedonian CPC)“, Prosecutorial Investigation: Regional Crimi-
nal Procedure Legislation and Experiences in Application (ed. Stanko Bejatovi¢), OEBS
Mission to Serbia, Belgrade 2014, 259. Mnaue, Uranuja je mocmyxuiaa kKao y3op 300r
TOTa IITO je TO [PBa EBPOIICKA JApiKaBa Koja ce OKpEeHyJIa aHIJI0AMEPUYKOM 3aKOHOJABCTBY,
UMIUIeMeHTHpajyhu, mpuMmepa pamy, CHopasyM O TpHU3HaBmy KpuBHie. Bum. Besbko
Typamanus, ,,CopasyMm O MpuU3HAkY KPHBHIE y IPaBy CBPOICKUX 3eMajba — MPHUMjEp
Wranuje”, Cmpanu npasnu scusom 55(2)/2011, 147-166; Bessko Typawanun, Cnopasym
0 npusHary KpusuyHoe deid, TOKTOpCKa aucepranuja, [IpaBHu ¢akynrer YHHBep3uTeTa
y Kparyjesiy, Kparyjesai 2016.

70" 3akon o kpuBHuHOM MocTyIIKY, Cryorchenu enacnux Peny6nuxe Makedonuje, 6p.
150/10.

207



Amnanu IIpaBHor ¢akynrera y beorpany, ronuna LXVI, 2/2018

on meropo cynuja (un. 25, ct. 3 3KII Makenonwuje). Kao mro Buaumo,
caMmo y Tpehem crereHy He MOXe Johm 10 cHWTyaryje aa cyau Behe y
KOME C€ Hajla3e W Cy/IHje MOPOTHHIIH.

5. ITIOPOTHU CUCTEM V CJIIOBEHUIN

CrnoBeHmja je mpBa JpkaBa y PEerHOHY Koja je IMocTaja 4YjaHula
EBporicke ynuje. Mel)yTum, leH 3aKOHO/IaBHU Pa3BOjJHHU ITYT je OMO crell-
upuuan. Pacman 6uBmie Jyrocnasuje u popmMupame caMOCTallHEe IpKABE
HUCY JTOBEIU IO OCMHIIJLEHOT ITyTa y Kpeupamy 3aKOHOaBCTBa. Ha mospy
KPUBUYHOT MPOIECHOT 3aKOHOAABCTBA OMIIO j€ JIyTama y MOKyIlajuma Ja
ce ¢opmynuile cTabWiIaH KPUBUYHU MOCTyNakK, Ma Cy peliemha KpojeHa
Kako 300r TpeHYTHUX MoTpeda, omiyka YctaBHoOr cyfaa ClioBeHHje, HO-
Tpeba yBoljera HOBUX MPaBHUX WHCTUTYTa, Tako M 300T peanusaiyje
akara EBporicke yauje.”! HoBu 3aKOHMK O KpUBHYHOM ITOCTYIIKY IOHET
je 2012. ronquHe’™ u BHUME je 3aMEEH JBAHAECT ITyTa MEHaH > 3aKOHCKH
TEKCT Koju je Baxkuo ox 1995. romgumue.”* CroBeHaYKH MOPOTHH CHCTEM
HAJIMKYyje Ha OMHCaHe, ¢ TUM IITO uMa U onpeheHux pasznuka. Kana je
y TUTamy pacrojaena Beha Mo TEXKWHM KPUBUYHOT JeNa, CUTyalHja je
UJICHTUYHA MaKeJOHCKoj. [lakie, 3a KpuBHUHA Jeia 3a Koja je MponucaHa
Ka3Ha 3aTBOpa O] TIETHAECT TOJIMHA MIIM TeXXKa Ka3Ha, CylIHu BEJIHKO Behe,
CacTaBJbEHO O] IBOj€ Cy/H]ja U TPOje Cylarja mopoTHUKa. MehyTtum, mano
Behe, cacTaBJbEHO OJ1 JeHOT CyAMje U JBOje Cyduja MOPOTHUKA, CyAH U
3a KpUBHMYHA JieNia 3a Koja je mpomnucaHa Ojaka CaHKIMja U 32 KPUBHYHA
JieNia MPOTUB YacTH U yIie/a, Te KpUBUYHA Jieja U3BPILCHA MyTeM IITaM-
ne, TEJEeBU3Wje WJIM JIPYTHX CpelcTaBa jaBHOT wHpopmucama. Cynauja
nojenHall je HaJUIekaH J1a Cyau 3a KpUBUYHA Jeia 3anpeheHa KazHoM
3aTBOpA JI0 TPU TOAMHE. Y JAPYroM CTEIEeHy cyau Behe Koje je cacTaBJbeHO
ol Tpoje cyauja, a y Tpehem crteneny Behe ox meropo cyauwja (4i. 25
3KII Cnosennje). [akne, y CnoBenuju je yuemhe rpahana y cyhemwy
npenBul)eHo caMo y IPBOCTEIICHOM MOCTYTIKY.

"1 3pomko ®umep, ,TyKumar Kao cyOjekar TIaBHOT MpeTpeca — CIOBEHAYKO 3a-

KOHO/IAaBCTBO M UCKYCTBA“, [ 1agnu npempec u cyheroe y pazymHom poKy: pecuoHaiHa Kpu-
8UUHONpOYecHa 3akoHooascmea u uckycmea y npumenu (yp. Cranko bejaropuh), Mucuja
OEBC-a y Cp6wuju, beorpan 2015, 142.

72 3akoHMK O KpHBHUHOM TOCTYTKY, Cryocenu enacnux Penybnuke Crosenuje,
op. 32/2012.

73 Katja Sugman Stubbs, ,,The Concept of the Phase of Investigation and Slo-
venian Criminal Procedure Legislation“, Prosecutorial Investigation: Regional Criminal
Procedure Legislation and Experiences in Application (ed. Stanko Bejatovi¢), OEBS Mis-
sion to Serbia, Belgrade 2014, 88.

74 3akoHHK O KPHBHYHOM TOCTYIKY, Ciyochenu enacnux PenyGuuxe Crosenuje,
Op. 63/94.
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6. CTPYKTVYPA CYICKUX BEhA ¥V KPUBUYHOITPOLIECHUM
CUCTEMUMA BE3 CYIAMJA ITOPOTHUKA

6.1. bocna u Xepuerosuna

Y BocHu u XepleroBuHu je MocTojasia HempaBa MopoTa KakBa M
JaHac TOCTOju y BuIe napkaBa. Cynuje npodecuoHallyd U CyAHje Mo-
poTHHII (POPMHpATT CYy jeHO jeIUHCTBEHO Behe uuje (yHKIHje HUCY
Ouse mojesbeHe, Ma Cy 3ajeJHMYKH pellaBalii M YHI-EHUYHA W TpaBHA
nutama.” Mehytum, uctpaxkuBame u3 naBHe 1974. roguHe mokasanio je
na cyarje mpodeCHOHAIIH He MOKIIamkajy MOBEpeme MOpoTHHIIMMA. ¢ J]a-
Hac je bocna u XepueroBuHa mpBa JapikaBa y peruoHy Koja je mpernia
Ha cyheme npen, UCKIbYUHBO, cyarjama mpodecuonanuuma. He ymazehu
y TOCeOHy aHaJM3y CBAaKOI' 3aKOHA O KPUBUYHOM TOCTYNKy (Oyayhm na
ux uma yetupu: bocue u Xepuerosune, Penmyonuke Cprcke, @enepaiuje
bocue un Xepuerosune u [luctpukra bpuko), 300r BUXOBE CIMYHOCTU Ha
OBOM I10JbY, HaBeIheMO caMO OCHOBHE KapaKTEpPUCTUKE KOje Cy 3HauajHe
3a oBaj paj. [Ipema 3akoHy 0 KpuBHYHOM TOCTYTKY Penyomuke Cpricke’’,
y TIPBOM CTEIIEHY CYIOBHU Cyle Yy BehrMa cacTaB/beHHM O] TPOje CyAuja,
a 3a KpMBHMYHA JIeJia 3a KOja je Kao IVIaBHA IpOoIKcaHa Ka3Ha 3aTBopa /10
JIeCeT TOJMHA WJIM HOBYAHA Ka3HA Cy[Iu Cyldja TOjeJnHaIl. Y IPyroM u
Tpehem cTeneny cyau Behe cacTaB/beHO OJ Tpoje cyauja, a BpxoBHuU cyn
cynu y Behy on mer cyamja Kaja Oajyyyje O 3aXTEeBY 3a 3alITUTYy 3aKO-
Hutoctu (wi. 24 3KII). Ilpema 3akoHy O KpUBHYHOM MOCTYIKYy bocHe
u XepierosuHe’s, y mpBoM cTereHy cyad Behe KpUBHYHOT OJie/berba
CacTaBJbEHO O]l TPOJUIlE CyAMja 3a KpUBHYHA Jiea 3a Koja je 3ampeheHa
Ka3Ha 3aTBOpa MPEKO JIECET TOIMHA, a y IPYToM cTereHy u Tpehem crere-
HY Cy/u Behe anenanoHor ofieJbeha CacTaB/bEHO O] Tpoje cyauja (wi. 24
3KII). Cauuno pemieme je mpenBuleHo 3aKOHOM O KPUBHYHOM MOCTYII-
Ky ®enepanuje bocre u Xepuerosune’”, nmpeMa KojeM y MPBOM CTEIEHY
CyIM cyauja TMojelnHall 3a KpUBMYHA Jelia 3a Koja je 3ampeheHa 3aTBOp-
CKa Ka3Ha JI0 JeCeT TOAMHA, JOK Behe cacTaBjbeHO OX TPoje Cyauja Cyau
3a Te)Xa KpUBUYHA JieNia, a y APYIoM CTENeHy Cyau Behe amnenanioHOT
oJleJbeba Cylla cacTaBJbeHo of Tpojunie cyauja (un. 25 3KII). Ha kpajy,

5 B. Mapkosuh, 98.
s, Kutnjak Ivkovi¢ (2003), 103.

77 3akoH 0 KPUBHYHOM noctynky, Cnyxcoenu enacnux Penyonuxe Cpncke, Op.
53/12.

78 3akom 0 KPUBUYHOM TOCTYINKY, Cnyocoenu enacnux bocne u Xepyeeosune, 0p.
3/03, 32/03, 36/03, 26/04, 63/04, 13/05, 48/05, 46/06, 76/06, 29/07, 32/07, 53/07, 76/7,
15/08, 58/08, 12/09, 16/09, 93/09 u 72/13.

7" 3akon o KPUBUYHOM TOCTYTKY, Cryorcoenu enachux @edepayuje Bocne u Xep-
yecosune, 6p. 35/03, 37/03, 56/03, 78/04, 28/05, 55/06, 27/07, 53/07, 9/09 u 12/10.

209



Amnanu IIpaBHor ¢akynrera y beorpany, ronuna LXVI, 2/2018

3akoHozaBail je y Jucrpukry Bpuko®® perymucao cactaB Beha Tako mro
je MmpoIumcao J1a OCHOBHHU CYJl CY[Id y TIPBOM CTEIIEHY CAacTaBJbEH OJ1 TPOje
Ccyaja 3a KpUBUYHA JIeja 3a KOja je Kao IIaBHA Ka3Ha 3ampehena kazHa
3aTBOpa IMPEKO JeCeT IOJMHa, a 3a JieJla ca HUKOM 3arnpeheHoM KazHOM
CyIu CyaMja nojeauHan. AmNelanuoHu cyd Y JpyroM u Tpehem crerneny,
Kajia CyJu 1o *ajbama U 1Mo BaHPEIHUM IPAaBHUM JIEKOBUMA, CaCTaBJbEH
je ox Tpoje cynuja (un. 23 3KII).

6.2. llpna I'opa

Cp6uja u Lpna T'opa cy ayro BpemeHa Ouse Hepas3iBOjHE 3eMJbE,
ma cy Tako M 3aKOHCKa pelllema Ouiia cKopo uaeHTtuyHa. Melhytum, ro-
TOBO OJMax HaKOH ocaMmocTasbema, LlpHa ['opa je omycrana on nauka y
KPUBUYHOM IOCTYIIKY M OKpEHYJIa ce MyTy KojuM je nomwia bocna n Xep-
1eroprHa. Tako, 1aHac LPHOTOPCKO 3aKOHO/IAaBCTBO BUIIIE HE MO3HAj€ MO-
POTHU CHCTEM, aJIM j€ MOCTAaBJbEHO MUTAKE CAIIACHOCTH TOT peIleHha ca
YeraBom Lpue Tope.®! V camammem YeraBy je mpomucano aa y cyhemy
YUECTBY]Y cy)mJe MNOPOTHUIM KaJla je TO MPOMUcaHo 3akoHOM (wi. 119
VYcrapa), unMe je 3aKOHOJABIYy OCTaBJbeH n300p m3mely mopore u Beha
CacTaBJbEHOI MCKJbYUYMBO Of CyaMja IpodecuoHasana, 3a pasjiuky OJ
HEeKaJallmker YcraBa KojuM je Omio oapeheHo na y cyhemy yudectyjy
Cy[lije IOPOTHUIM HAa HauWH yTBpheH YcTaBoM, o/lakiie IPOU3MIas3H J1a je
TakBa oapenda mmneparuBHa.®? [IpemMa MO3UTHBHONPABHUM IMPOIMKMCHMA
pue I'ope, y mpBoM cTeneHy cyau Behe cacTaB/beHO Of TpOje Cyauja 3a
Jiena 3a Koja ce Moke M3pehu KazHa 3aTBOpa MPEKO JIeCeT rojiMHa, a 3a
KpUBHUYHA JIeia 32 Koja je MponucaHa HOBUaHA Ka3Ha MJIM Ka3Ha 3aTBOpa
710 JIeCeT TOJIMHA CyIH Cyauja TOjeJrHall, OCUM 3a KPHUBHYHA Jieja opra-
HU30BAaHOT KPUMHHAJIA WK aKO 3aKOHOM HI/Ije z[pyraqnje nponucaHo. Y
JPYroM CTEIICHY CYIH CyJ CACTaBJbeH O Tpoje cyauja, a 'y TpeheM cTerne-
Hy Behe je cactaBibeHo of neT cyauja (wi. 24 3KII). Ha kpajy moxxemo
Jla CIOMEHEMO U TO Ja je, uako y Llpuoj T'opu rpaljaHH HE yYECTBY]Yy Y
cyhemy, mpumeheno na cy moBpeze cacrasa Beha gecre.®

7. 3AKJbYHAK

[TopotHu cuctemu cyhemwa, y pa3auuuTUM BapHjaHTaMa, MOCTOje
mupoM cBeta. CacraB cyjackor Beha koje he cyauTu 3a u3BplieHa KpUBUY-

80" 3akom o KPUBUYHOM MOCTYNKY, Cnyoxcoenu enacuux bpuko Hucmpuxma, Op.
10/03, 48/04, 06/05, 12/07, 14/07, 19/07, 21/07, 2/08, 17/09, 9/13 u 27/14.

81 1. Pamynosuh (2009a), 88.
82 hid.

8 Hparo Pagynosuh, Komenmap 3axonuxa o xpusuunom nocmynky Llpne Iope,
[IpaBuu daxynret, [Togropuna 2009, 60.
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Ha JleNa pas3liiKyje ce Of Jp)kKaBe A0 JAp)KaBe, a CBE BHUIIIE C€ MPOIIUpYje
HAUIOKHOCT Cyamje TojenuHna. Mehytum, ydenihe rpalaHa-nanka
ce cBe yemhe cTaBjba MOJ 3HAK NUTama. Y pagy cMo ce (oKycupaiu
Ha JIp>KaBe ca mpocropa OuBmie JyrocnaBuje, o0jammaBajyhu muxoBe
NPUCTYIIE y peryiaucamy Te ClokeHe marepuje. Mehy Tum apxaBama,
camo cy ce bocuna u Xeprerosuna u Ilpra [opa okpenysne moTmyHO]
npodecruoHanu3aluju CyJCTBa, U 3a MMyHOJIETHE U 32 MaJIOJIeTHE YYHHHU-
Ollc KPUBHYHUX JeJa, UCKJbYUyjyhu Cyauje MOpPOTHUKE M3 KPHUBUYHOT
MOCTYTIKa, JIOK Cy OCTalle U Jajbe 3aapkaie yuemihe rpahana y cyhemy,
anu 'y paznuuutuM (opmama. Y 3akoHomaBcTBy PemybOnuke CpOuje,
MPaBHU MHCTUTYT MELIOBUTE MOPOTE y CPIICKOM MpaBy HE IMpPEICTaBiba
MPaBHU TPAHCIIAHTAT MOJEPHOT BPEMEHa, KOJUM MHOTE JpKaBe IMoce-
Ky 3a 3aKOHOJJaBHUM pelllelhuMa Jpyrux 3eMasba, Beh ra je mosHaBajo
U CPEIHOBEKOBHO IpaBo, MoveB o1 JlymraHoBor 3akoHuKa. Mehytum, y
caBpeMeHOM 700y MOopoTa KaKBy MO3HAje CPIICKO 3aKOHOAABCTBO M3TyOH-
Ja je CBpXy. YMECTO Ja Cyauje MOPOTHHUIM, Kao MPEACTaBHHUIIM HapoAa,
y KpPUBHYHOM IOCTYIKY 3ay3My aKTHUBHY YIOTY y cyhemy, 1oOuIu cMO
,JIEBE U JIECHE CllaBaue’, Koju Hajuenihe HU Ha KOJU HAUYMH HE YYECTBY]Y Y
noctynky. Jlerno je mpumeheHo na cyauje mopoTHHUIM yueniheM y cyhemy
BUIIIE /3]y MPHUBHUI 300pPHOCTH HETO IITO MMa]y yTHIaja HAa pellaBame
kpuBnuHe ctBapu.’* Takole, mocao cyauje MOPOTHUKA y TOM CIy4ajy 3a
BUX TPEACTaBba CaMO JOAATHH M3BOP MpHUxonaa, 0e3 Tpyda ca HBHUXOBE
ctpane. Cmarpa ce W J1a Cy yMHOTOME HM3HEBEpEHa OdeKHBama Jaa he
yuemthe rpaljana JONpPUHETH HE3aBUCHOCTH M HEMPUCTPACHOCTH cyzaa.®
Tpeba na obparumo naxmwy u Ha [lejkcoBa 3amaxkama na yuenthe rpahana
y cyhemy HUje QyHAaMeHTaIHU 3axTeB Mpasae Beh je MHOTo 3Ha4YajHUje
NPUXBaTalkbe OHUX KOJHU JIOHOCE MPECyly Kao HEe3aBHCHE U HEMPHUCTPACHE,
IITO JpkaBa Tpeba ma 06e30emu, jep, y CylpoTHOM, TIOPOTHUIIM Tpeda 1a
CITy’Ke Kao HEMpPOIEHUBA 3alITUTa of ApxKaBe.®

Nako mpesncTaBiba yCTaBHY KaTe€TOpH]y, 3aKOHOIABAaIl YJOTY TO-
poTe CBE BUIIIC MaprUHAIM3Yje, IITO CE HAPOUUTO OIVIe/Ia Y MOCICIHUM
3aKOHOJIaBHUM IPOMEHaMa. Peaykiuja KpUBHYHHUX Jejia 3a Koja je OHa
HaJJIe)KHA T€ MPOIIUPEHE HAIICKHOCTH CYIWj€ TOjeIUWHIIa HAyImTpO
MOPOTE jaCHO yKa3yjy Ha MOCTEMEHO MCTUCKHBAKE TOT OONHMKa ydemnrha
rpahana y cyhemy 1 Ha BEHO MPETBaApPAKE y PEIHUKT MPOIUIOCTH. JenHy
oJl HajBehux cMeTHH, ocuM ocehaja Tpaaullje, CBakako MpeacTaBba U
YUBEHUIA J1a je 3a Ta] KOpaK HEOIXOJHO MpoMeHUTH U YcraB Cpowuje.
[Ipumende koje ce ymyhyjy OBako pEryjimcaHOM TOPOTHOM CHCTEMY
HajBehuM Jesom cy ornpasaaHe, ajid He O OMIJIO ONpaBIaHO yKJIamhaTu U3

8 1. Pamynosuh (2009a), 84.
8 M. Cumosuh, 78-79.
86 F. Pakes, 122.
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crcTeMa JIaudKu ejgeMeHT y cyhemy®’, Hu 300r yCTaBHHX MPUHIIMIA HH
300r neMokpaTHdHOCTH JpymTBa. OcTaBibamke rpahaHa y CyIcKoM To-
CTYIIKy MOJKE Jla M3a30Be IIMpe JPYIITBEHE U MOJUTHYKE e(deKTe, MOmyT
reHepaiHe MpeBeHIrje 1 moBehama JETHTUMHOCTH TIPaBHOT cucTeMa.’® v
CBaKOM CJyuajy, mocrojehe crame je HaTerHyTa KOHCTPYKIIHMja U TTUTAkE
je xakBe he pesynrare aatu y npakcu. C TUM y Be3u, cMarpamo ja tpeda
pa3MUIILBbAaTH WIK O yBOhewYy IpaBe MopoTe, Koja Takohe numa OpojHe U
NPEIHOCTH M HEJOCTaTKe, WM O MOJAEPHH3AIMjH MocTojehe MenoBuTe
MOpOTEe, Makap Kao Mpejia3Ho pelieHkhe, y K0joj OM ce IOPOTHHIM OMpau
Kao Jia je y TMTamky MpaBa aHIIocakcoHcka nopota. [locrojehe pememe
0 KOME c€ MOPOTHUIM OMpajy Ha MEeT TOWHA U MPU TOME y MOJeTUHUM
CYIOBUMA CyJIe¢ U y KPUBUYHUM U y TTAPHUYHHUM TOCTYIIIAMA MOKA3aJI0
ce kao HeanekBarHo. Ilocnenmy MoTe3 3aKOHOAABLIA BUIIE j€, U3IIIEAA,
yCMepeH Ka MUHHMAaJHOM 3a/I0BOJbaBalby TMOMEHYTE yCTaBHE onpenoe,
a Jajbe, aKo MpeajioKeHa yCTaBHA ofpenda 3a)KUBH, MOTEHIM]aJIHO je
moryhe ma he mopoTHUIM OWTH MOTIYHO YKJIOHEHH W3 KPUBUYHOT IIO-
ctynka. Tpeba cTBopuTH TakaB cucteM cyhewma y koMme he 3aucra Outu
omnpaBaaHo pehw W HammcaTH Ja ce Tpecyaa JOHOCH U 00jaBbyje y ume
Hapooa. A 1o he 6utu moryhe camo ykonuko Hapoj Oyzie 3aucra BEpHO
NPEJCTABIbEH Y CYTHHIIH.
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COMPOSITION OF THE CRIMINAL COURTS

Summary

The composition of a criminal court stands as one of the most
interesting issues in the comparative law. Different viewpoints when it
comes to the need of including non-professional citizens in the contempo-
rary criminal procedure have contributed to interesting approaches related
to regulating this issue. First of all, there are original jury systems that
are a feature related mainly to the Anglo-American legal systems, but
whose ideas have found their place in the European legislature as well.
Furthermore, there are countries where the trial body stands as a separate
authority, which consists of professional judges and lay judges, whereas
some of the countries have both professional judges and lay judges, the
first being in charge of resolving legal issues, and the second ones being
in charge of factual issues. There are many articles devoted to the jury
systems in the world, but in a very small proportion of them we could
find solutions from the mixed court of the Balkan countries. Mixed court
is one of the features continental countries. The authors compare Balkan
countries, where Slovenia and Croatia being the European Union Mem-
bers, whereas the rest of them are in the process of accession. Thereby,
some of the countries strive to get their courts become more professional
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by leaving out citizens non-professional from the composition of trial
chamber, while some of them have kept them, whereby the scope of their
jurisdiction varies from one country to another. Today, it is a great ques-
tion whether a mixed court will survive legislative changes, due to the
criticism of the jurists and non-jurists.
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