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OAMEPABAIGE KA3HE Y
INPEKPITAJHOM IIPABY

Bopbe Hopbesuh
THoauyujcka akademuja, beoepad

AncTpakT: Y papy ce TOBOpM O HAuMHMMA
OAMepaBama  KasHe y  NPeKpIIajHOM
mpaBy. 3a pa3sAMKY OA KPMBMYHOT TIPaBa,
Yy TpeKpIIajHOM TMpaBy ce KOpHUCTe Tpu
CHCTEMa OAMepaBalba IpeKpliajHe KasHe:
CUCTEM PeAaTUBHO oapeheHNX KasHu, cucTeMm
allCOAYTHO OApebeHmx KasHu M cucreM
IpPONOPLMOHAAHUX KasHU. AOMMHAHTaH je
CHUCTEM PEAATUBHO oppeheHUX KasHU, aAM 3a
HOjeAMHe BpCTe IpeKpliaja y MPUMeHH Cy U
APYyTa ABa cucTeMa. Y YAQHKY Ce aHAAU3UPAjy
IMPEAHOCTM U HEeAOCTallM OBMX CHUCTeMa
Ka0 UM AOMETM IbMXOBe IIpYMMeHe y HalleM
npexpurajiom mpany. Takobe ce ykasyje Ha
Pa3AlKe Koje ce 0 OBUM NUTaWbMMA N10jaBryjy
Y HallMM TNpeKpIIajHUM 3aKOHMMA, Kao M Ha
HOTpeby HIXOBOT MpeBasiAaKeba MPUANKOM
npeacrojehe pedopme Hamler InpekpiIajHOT
3aKOHOAABCTBA.

KmyuHe peun: mpexpiajHo npaBo, OAMepaBa-
be Ka3He, PeAaTUBHO oApeDeHe KasHe, ancoay-
THO oApeDeHe KasHe, IPOINOPLMOHAAHE Ka3He

1. YBOA

OaMepaBame KasHe je BPAO 3HayajaH U
VICTOBPEMEHO BeOMa CAOXKEH 3aAaTaK OA
yujer MpPaBMAHOI pelllaBakba YMHOIOMeE
3aBMCM OCTBapeme CBpXe KaKmaBamba.
CAOXeHOCT OBOI IpobAeMa HpOUCTHYE
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METING OUT PENALTY IN LAW
OF TORTS

Djordje Djordjevic
Police Academy, Belgrade

Abstract: This paper describes the manners
of meting out a penalty in the law of torts.
In contrast to criminal law, the law of torts
uses three systems of meting out the tortuous
penalty: the system of relatively defined
penalties, the system of absolutely defined
penalties and the system of proportionate
penalties. The system of relatively defined
penalties is dominant, but the other two also
apply to some torts. This paper analyzes the
advantages and disadvantages of these systems
as well as the range of their application in the
domestic law of torts. It also points to the
differences emerging in our codes of torts to
this effect as well as to the need to overcome
them in the course of forthcoming reform of
our tort-related legislation.
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1. INTRODUCTION

Meting out a penalty is very important
and at the same time very complex task
and achieving the purpose of punishment
depends a lot on its being solved in a
correct manner. The complexity of the
problem results from the need to make
the punishment appropriate as much as
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U3 ToTpebe Aa u3peyeHa KazHa Oype y
wro Behoj Mepu mnpuaarobeHa, c jeaHe
CTpaHe, TEXUHU YYUIEHOT AEAUKTA, LITO
HaAQ)Xe 3aXTeB NMPaBUYHOCTH, A C ApYre
CTpaHe, AMMHOCTHU HErOBOT YUYMHUIIA, KAKO
O 1HEHO AEjCTBO Ha YUMHMOLA OMAO LITO
nornyHuje. Ao 0OAMepaBarba KasHe AOAA3HU Y
CBMM Ka3HEHMM IOCTYILIMA, AAKAE OHO je
CBOjCTBEHO CBMM IpaHaMa Haller Ka3HeHOT
npasa.

Hame mnpekpmajso npaBo uma cBoja
noceOHa IpaBMAQ O OAMepaBamwy KasHe
KOja Ce YHEKOAMKO Pa3AMKYjy OA IpaBUAQ
0 OAMepaBamy KasHe y APYTMM IpaHama
Haller Ka3HEHOI IpaBa. 3a Pa3AMKY OA
Halller KPMBMYHOI IpaBa, Koje IpuMembyje
CcaMO jepaH CHUCTEM OAMepaBamba KasHU,
CUCTEM DEAATMBHO oOApebeHMx KasHy,
M TPUBPEAHOINPECTYNIHOI MpaBa  Koje
IpuMemyje ABa CUCTeMa, CUCTEM peAa-
TUBHO oApebeHMX KasHM M cucTeM
NPONOPLIMOHAAHOT OAMepaBama KasHIU,
Hallle TpPEeKpIIAjHO IPaBO KOPUCTU TpuU
cucTeMa OAMepaBama Ka3HU, U TO: CUCTEM
peaaTMBHO oApebeHUX Ka3HM, CHUCTEM
aliCOAYTHO oApeheHux KasHuM u cucrem
IPONIOPLIMOHAAHO OApeheHNX KasHu.

2. CUICTEM PEAATVIBHO
OAPEBEHUX KA3HI

CucreM peaaTBHO oApeheHMX KasHU je
OCHOBHU CUCTEM OAMepaBama KasHU Y
HalleM ImpekpiajHoM npasy. OH je, Kao mTo
cmo Beh pexay, npuxsaheH 1 y KpUBUYHOM
U Y IPUBPEAHONIPECTYITHOM IIPaBY, & MHaue
je u HajnpuxBaheHuju y caBpeMeHOM
KPVMBMYHOM IIPaBy YOIIIITE, MOYEB jOLI OA
dpannyckor K3 us 1810. ropune', kapa
je IpBM IyT NpMMereH Aa OU ce KacHuje

1 Saleilles R: L individualisation de la Peine, Paris, 1899,

cTp. 54.
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possible to the seriousness of the committed
crime on one hand, which implies the need
to be right, and on the other hand to make
it appropriate to the tortfeasor’s personality
so that its effect on him would be as
complete as possible. Meting out a penalty
is a part of all penal procedures therefore it
is characteristic for all branches of our penal
law.

Domestic law of torts has its specific rules
on meting out a penalty which is somewhat
different from the rules on meting out a
penalty in other branches of our penal law.
In contrast to our penal law, which applies
only one system of meting out a penalty—the
system of relatively defined penalties—and
the commercial law of torts which applies
two systems—the system of relatively defined
penalties and the system of proportional
meting out of penalties—our law of torts
uses three systems for meting out a penalty:
the system of relatively defined penalties,
the system of absolutely defined penalties
and the system of proportionate penalties.

2. THE SYSTEM OF RELATIVELY
DEFINED PENALTIES

The system of relatively defined penalties
is the basic system for meting out a penalty
in the domestic law of torts. As we have
already said, it has been accepted both in
our criminal law and law of commercial
torts, but also in contemporary criminal law
in general, ever since the French Criminal
Law of 1810, when it was first applied. It
spread later to the criminal legislation of
other countries and remained the ruling
one in the contemporary criminal law in
general (for instance in the Criminal Code

L R Saleilles: Lindividualisation de la Peine, Paris, 1899, p.
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HPOLIMPUO U Y KPUBUYHOM 3aKOHOAQBCTY
APYTMX 3eMada M OAP)XKao Kao BAaAdjyhu u
y CcaBpeMeHOM KPVMBMYHOM IIPaBy YOIILITE
(na mpumep y K3 Hemauke?, K3 Pycxe
Depepaumje’, K3 Uraauje* u aApyrum).
OBakaB CuCTeM OAMepaBamba  KasHe
OAAMKYje ce IIPONMCHBabeM KasHe 32 CBAKO
TI0jeAIHAYHO KQKIUBO AEAO Y 3aKOHY, He Y
bukcHuM usHOocuMa, Beh y MHTepBaAuMa
MMHMMYMa M MaKCUMYMa, Y KOM PacIOHY
CYA OAMepaBa Ka3Hy y CBAKOM KOHKPETHOM
cayyajy. IlpepHOCT oBakBOI cucrema je y
TOMe LITO 3aAP>KaBa 3aKOHCKO OAMepaBambe
KasHe ¥ TuMe omoryhaBa ocTBapuBame

Ka3HeHe IIOAUTHKe 3aKOHOAaBLIa, aAU
peAaTUBU3VIpAbEM  3AKOHCKM OAMEpPEHE
KagdHe KpoO3 IIponucvBame€ Ka3HU |y

VIHTEpBaAMMAa a He (QUKCHUM M3HOCUMA,
omoryhaBa akTUBHY YAOTY CyAa Yy HpoLiecy
OAMepaBamba Kas3He, KOju Yy IPONMCAHUM
OKBUMpUMa yTBphyje KOHayHy BMCHMHY
KasHe Kojy he uspehu, mro my omoryhasa
VMHAMBMAYaAM3alMjy Ka3He Y  CBakoM
KOHKDETHOM CAYYajy, MMajyhu y BuAy cBe
KapaKTepUCTUKe KOHKPETHOT YYMHeHOT
AeAa M CBe OCODEHOCTM AMYHOCTH
YYMHMOLIA M 1eroBOI OAHOCA IpeMa
AeAy Koje je yumumo.” Tume ce orkaama
HEAOCTaTaK 3aKOHCKOI OAMepaBama Ka3He
Koje Ka3Hy oApeDhyje mpema pAeAy 1 merosoj
TEeKMHM  TIOCMAaTPaHOM  aIlCTPaKTHO,
0e3 MmoryhHocTu mnpuaarohaBamwa KasHe
KOHKPETHOM A€AY M YYMHMOLY, aAu U

Schonke, A.; Schroder, H.: Strafgesetzbuch, Kommentar,
18. Auflage, Verlag C. H. Beck, Miinchen, 1976, cTp. 516. u
CA.

Ckyparos, IOJ; AebepeB. B.M.: KommeHTapui x
YroaoBHoMy kopekcy Poccumitckonn Pepepauym, HU3A.
udpa M. Hopma, MockBa, 1996, ctp. 106. u ca.

Marino, R; Gatti, G.: Codice penale e leggi complementarii,
Simone, Napoli, 1992. cTp. 55. 1 ca.

> Yejouh, B.: Kpusnuno npaso, omumtu pAeo, Huur, 1995,
cTp. 407.

of Germany?, of the Russian Federation?, of
Italy* and other). Such a system of meting
out penalties is characterized by a penalty
for each individual act punishable by law,
not by fixed duration but in intervals
ranging from minimum to maximum and
the court determines the punishment in
each particular case. The advantage of this
system is in that it maintains the lawful
meting out a penalty and in this way it
provides for the achievement of law-maker’s
punishing policy, but making the lawfully
meted penalty relative by pronouncing it in
intervals and not in fixed terms provides for
the active role of the court in the process of
meting out penalties; the court determines
the final duration of punishment which it
pronounces within the set limits, which
enables the individualization of each
penalty in each case respectively, taking
into account all the characteristics of the
committed act and all characteristics of the
tortfeasor’s personality and his relation to
the act he had committed.” This eliminates
the fault of legal meting out penalties which
determines the punishment according to
the act and its seriousness regarding them
abstractly, without the possibility to adapt
the punishment to the specific act and
perpetrator, but also limits the court when
meting out penalties to legal framework
of set punishments, by which the danger
that the court punishing policy would
exceed the law-maker’s punishing policy

Schonke, A; Schroder, H.: Strafgesetzbuch, Kommentar,
18. Auflage, Verlag C. H. Beck, Munchen, 1976, p. 516, and
similar

Ckypatos, 0. 1.; Aebepes, B. M.: Kommenrtapuit K

YroaoBHOMY Kkoaekcy Poccumitckonr QDepepauyy, MusA.
Vudpa M. Hopma, MockBsa, 1996, cTp. 106, 1 ca.

Marino, R.; Gatti, G.: Codice penale e leggi comple-
mentarii, Simone, Napoli, 1992. p. 55 and similar

Cejovic, B.: Kriviéno pravo, opéti deo, Nig, 1995, str. 407.
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OrpaHMyYaBa CYA Y OAMepaBamwy KasHe Ha
3aKOHCKe OKBMp€ NPOMMCAHNX Ka3HM, Y/Me
Ce OTKAaHa OMACHOCT AA KadHeHa MOAUTHKA
cypoBa usabe 13 OKBMpa Ka3HeHe IIOAUTHKE
3aKOHOAQBLIA, IITO BOAM YcKAaahuBamwy oBe
ABe KasHeHe IOAMTHKe ¥ OHemoryhasa
HEOIIPaBAAHE pa3AMKe Y MpaKcu CYAOBa
aKo 01 oAMepaBarme BpIIMAK 0€3 MKAaKBUX
OKBMpA MIOCTaB,>EHNMX Y 3aKOHY.

OBakas cucTeM oppehuBama Ka3HM IPUXBa-
heH je 1 y caBpeMeHOM IpeKpILIajHOM IIPaBy
(va mpumep y Opanuyckoj’, Hemaukoj’,
Ayctpuju® u ap.) Peaausauumjy oBaxBor
CHUCTeMa OAMepaBaba Ka3He Y IPEeKPIIajHOM
IIpaBY BplIe OPraHU KOjU BOAE IMPeKPLIajHU
IOCTYIAK U AOHOCE pelleme O MpeKpIajy
yTBpbyjyh y CBakoM KOHKPETHOM CAY-
4ajy BPCTYy M BUCUHY OAMEpeHe KasHe
KOjy M3puyy Yy4YMHMOLy mpekpuiaja. Ilpu
TOMe, aKO Cy IPONMCOM KOjuM je oppeheH
NpeKpIlaj AATepHATMBHO IIPOIMCaHe ABe
Ka3He, MPeKPIIajHM OpraH KOoju OAMepaBa
KasHy npBo oppeDhyje BpcTy kasHe Kojy he
uspehy, a 3aTum u weHy Mmepy. IIpaBuaa o
TOMe KaKO OpraH KOju BOAM IIpeKpLIjHU
MOCTYIAK MOCTyNa MPUAMKOM OAMepaBama
Ka3He AaTa Cy Yy CBMM HallMM 3aKOHMMA O
npekpurajuma. Tako 3aKoH o MmpekplIajuMa
Peny6auke Cpobuje, y uaany 37 mop Ha-
caroBoM ,OmITa NpaBrMAd O OAMEpaBaiby
KasHe” NPOIMCYje Ad Ce KasHa 3a IpeKplaj
oAMepaBa y TpaHMLaMa Koje Cy 3a Taj

Varinard, A.; Joly-Sibuet, E.: Les problemes juridiques et
pratiques posés par la difference antre droit pénal et droit
administratif pénal, Revue internationale de droit pénal,
No. 1-2/1988. cTp. 194.

7 Weigend, T.: The legal and practical problems posed by
the difference between Criminal Law and Administrative
Penal Law, Revue internationale de droit pénal, No. 1-2/
1988. cTp. 76. 1 77.

Miklau, R.: The legal and practical problems posed by the
difference between Criminal Law and Administrative
Penal Law, Revue internationale de droit pénal, No. 1-2/
1988. cTp. 111.
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is avoided, which leads to coordination of
these two punishing policies and prevents
the unjustified differences in court practices
if the meting out would have been made
without any limitations set by the law.

Such a system of determining penalty is
accepted also in the contemporary law of
torts (for example in France,® Germany”
Austria®, and other). The institution in
charge of tortuous procedure implements
the system within the law of torts and they
bring about the decision regarding the tort
determining in each individual case the kind
and duration of penalty for the perpetrator.
In addition to this, if the regulation
regarding that specific tort provides for
two alternative penalties, the institution
meting out the penalty is entitled to decide
on what kind of penalty to pronounce
and then its measure. The regulations
concerning how the institution in charge
of tort procedure acts when meting out a
penalty are contained in all our codes of
torts. For instance, The Law of Torts of
the Republic of Serbia, Article 37 titled
General regulations on meting out a penalty
says that the penalty for a tort is meted out
within the limits set for that tort, taking into
consideration at that all circumstances that
could influence the penalty to be smaller
or greater, especially the seriousness and
consequences of the tort, the circumstances

®  Varinard, A.; Joly-Sibuet, E.: Les problémes juridiques et

pratiques posés par la difference antre droit pénal et droit
administrative pénal, Revue internationale de droit pénal,
No. 1-2/1988, p. 194

Weigend, T.: The legal and practical problems posed by
the difference between Criminal Law and Administrative
Penal Law, Revue internationale de droit pénal, No. 1-2/
1988, p.76 and 77.

Miklau, R.: The legal and practical problems posed by the
difference between Criminal Law and Administrative
Penal Law, Revue internationale de droit pénal, No. 1-2/
1988, p 111.
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npekpuiaj oppebene, ysumajyhu npu rome y
0031p CBe OKOAHOCTHU KOje yTUYY Ad Ka3Ha
Oyae Beha mAM Mamwa, a HAPOUUTO: TEKVUHY
M TOCAeAMlle  TIpeKplaja, OKOAHOCTHU
oA KOjUMa je NMPEeKpLIdj yulibeH, CTeleH
OATOBOPHOCTY YYMHMOL[A, AMYHE MPUAVKE
YIMHMOLIA U Ap’Kalbe YUMHMOLIA II0CAE
yuMmeHor npekpiraja. CBe Te OKOAHOCTY,
3aBUCHO OA KOHKDETHOI CAy4aja, MOTYy ce
TII0jaBUTU VAU Kao OTeXaBajyhe mamu Kao
oaakiaBajyhe. Kopuimhemwe dopmyaaryje
»,& HApoOuMTO  Tpe HaBohewa OBUX
OKOAHOCTM YKasyje Ha TO A2 OBO Habpajarbe
HMje VICLIPITHO, OAHOCHO Aa je moryhe mpu
OAMepaBamwy Ka3He y3uUMaTu y 003up u
APYyTe OKOAHOCTU KOje HUCY TaKCaTMBHO
HaBeA€He, a Koje MOTy OMTU 0A 3Havaja 3a
OLieHy TeX/He KOHKDEeTHOI IIpeKplluaja U
AVYHOCTY 1eroBOr yuMHuoua. HaBepeHe
Cy, AaKAe, CaMO HajKapaKTepUCTUYHUje
OKOAHOCTH KOje Ce jaB/»ajy Y Be3! Ca CBAKUM
YUMIbEHUM IIpeKplIajeM U KOje ce CaMUM
TUM MOPAjy LIeHUTY Yy CBAKOM KOHKPETHOM
cay4ajy. OcuM Tora oBe OKOAHOCTU AaTe
Cy BeOMa YOIITEHO Tako Aa ce BehuHa
KOHKPETHMX OKOAHOCTU AQTOT IpeKplIaja
MO>Ke ITOABECTH MOA HEKY OA HUX.

Y Besu ca Tum nomaAo usHeHabyje aa Haum
3aKOHM O IIpeKplIajuMa HUCY Ha MCTU
HaQUMH PEryAMCaA TO MUTAae, OAHOCHO
A2 He HaBOAE UCTe OKOAHOCTM KOje Hapo-
unTo Tpeba ysetu y 003up NPUAMKOM
OAMepaBama IpeKplIajHe KasHe. 3aKOH
0 Tmpekpiuajuma Kojuma ce moBpebyjy
caBe3HM MPOMUCM MM TOTOBO MUCTY
bopmyaanjy (daan 33) xao u 30IT Cpbouyje,
aau 3ato 30IT LipHe Tope (uaan 29), mopea
OKOAHOCTY Koje II03Hajy OBa ABa 3aKOHa,
Kao peAeBaHTHEe OKOAHOCTM 32 OAMEpPaBabe
Ka3He HAaBOAM U ,T00yAe U3 Kojux je
npeKpuiaj u3BpiueH’ U ,,paHUjU >KUBOT
yurHuoLd, 3aBpiuaBajyhu oBo Habpajame
ca , i ApPyre OKOAHOCTM Koje ce OAHOCe

under which it was committed, the degree
of perpetrator’s responsibility, personal
conditions of the perpetrator and the
perpetrator’s conduct after the tort was
committed. All these circumstances,
depending on the specific case, can appear
as both aggravating and extenuating. The
use of the formulation ‘and especially’
before stating all these circumstances shows
that this listing is not detailed, i.e. that when
meting out a penalty it is possible to take
into account also some other circumstances
which have not been stated specifically
but can be important for the evaluation
of the seriousness of that specific tort or
tortfeasor’s personality. Therefore, only
the most characteristic circumstances are
stated related to the tort and they must be
evaluated for each specific case. In addition
to this, these circumstances are stated in a
very general manner so that the majority of
specific circumstances of some tort can be
put under some of them.

It is a little bit surprising that our laws of
torts have not regulated this matter in the
same way, i.e. that they do not state the same
circumstances which should especially
be taken into account when meting out
a tort penalty. The Law of torts violating
federal regulations contains almost the
same formulation (Article 33) as the Law
of Torts of the Republic of Serbia, but the
Law of Torts of Montenegro (Article 29), in
addition to the circumstances acknowledged
by the former two laws, states also ‘the
motives to commit the tort’ and ‘the earlier
life of perpetrator, but also ‘some other
circumstances relating to the perpetrator’s
personality’ as circumstances relevant for
meting out a penalty. In this way the Law of
Torts of Montenegro has almost completely
taken over the clause of Article 41 of Penal
Code of the FRY (without mentioning the
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Ha AMYHOCT yuumHMoua. Ha Taj Haumu je
30IT Lipxe I'ope roToBO y LieAMHM IIpey3eo
oApea0y uaana 41 Kpusnunor 3akona CPJ
(6e3 moMumama CBpXe KaKmaBamwa) Koja
IPOIIICYje OMIITA IPAaBMAA 32 OAMEpPaBame
kasHe. Hyje jacHo 360r yera 30I1 Cpbuje n
3aKoH 0 IpeKplIajuMa Kojuma ce nospebyjy
CaBe3HM IIPONUCM He TIOMUIY U OB€
okoaHocTu Koje mo3Hajy K3 CPJ n 30I1
Lipue Iope, aan ce MOXXe IpPeTNOCTAaBUTHU
A2 Ce TOIIAO OA MA€je A OBE€ OKOAHOCTH
HUCY TaKO KapaKTepUCTUYHE U TAKO
3HayajHe Kapa Cy y IUTawmy IpeKplaju
Kao0 HAjAaKIIa BPCTA AEAMKATa Y HalleM
KasHeHOM IpaBy. To HapaBHO He 3Hauu
A2 U OBe OKOAHOCTU He MOTY Aa OyAy oA
3Hayaja 3a oapMepaBame KasHe no 3O0II
Cpbuje 1 3aKkoHy O Npekpluajuma Kojuma
ce noBpehyjy caBesnu mpommcy, 6e3 063upa
Ha TO ILITO HUCY U3PUYUTO IOMEHYTE,
jep OBUM 3aKOHM He HaBOAe OAakiuasajyhe
OKOAHOCTY AMMMTATKBHO. To ce HapouuTo
OAHOCH Ha PaHUj/ )XMBOT YUMHMOLIA, jep OBa
OKOAHOCT Y CebM MOXKe AQ CAAPKM YMTaB
HM3 PA3sAMYMTUX TOHALIAkbA YYMHUOLA U
YMIbEHNLIA U3 IberoBe IPOIIAOCTU Koje
He Tpeba Aa OyAy 3aHeMapeHe NMPUAUKOM
OAMepaBama KadHe 3a KOHKpeTaH IIpe-
kpiaj. CBakako Aa oA MOCeOHOr 3Hayaja
MO>Ke OUTM U HeroBa paHyja KpUBUYHA UAU
IIPUBPEAHOIIPECTYIHA OCyh1UBaHOCT, aAu 1
OKOAHOCT A2 AO CaAa HUje OATOBApao HU Yy
jeAHOM Ka3HEHOM IOCTYIIKY.

Kapa je peu o mpexpiuajHOj OATOBOPHOCTU
oHa je oOyxBaheHa mnojmom moBpara. Y
MPEKPIIajHOM MPaBy IOA OBUM IIOjMOM
TIOAPa3yMeBa Ce OKOAHOCT AQ je YYMHMAQL
paHuje 6110 IPeKPIIajHO KKIbEH UAU AQ MY
je (mo 3011 Cpbuje 1 3aKoHy 0 IpeKplIajuMa
KojuMa ce TmoBpeDhyjy caBe3HUu mnpomnucu)
OuAa m3peveHa 3amTuTHa Mepa. [ToBpar y
HallleM MPeKpIIajHOM IIpaBy IIPEACTaBdA
bakyATaTUBHY OTeXaBajyhy OKOAHOCT, aAu
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purpose of punishment) which states the
general rules for meting out a penalty. It is
not clear why the Law of Torts of Serbia and
Law of torts violating the federal regulations
do not mention these circumstances also
known by the Penal Code of the FRY and
the Law of Torts of Montenegro, but it can
be assumed that the starting point was that
these circumstances are not so characteristic
and important for torts as the lightest kind
of crimes in our penal law. This of course
means that these circumstances cannot
be important for meting out a penalty
according to the Law of Torts of Serbia and
Law of torts violating federal regulations,
regardless of the fact that they have not been
specifically mentioned, since these laws do
not state the extenuating circumstances in a
limited manner. This refers especially to the
previous life of a perpetrator, since they can
contain the whole range of various kinds of
behaviour and facts from the perpetrator’s
past which should not be neglected when
meting out a penalty for the particular tort.
It is certain that it can be important if he
had been sentenced before (according to
criminal law or law of commercial torts, for
instance), but also if he was not tried for in
any penal procedure.

Asfarastheformertortliabilityis concerned,
it is contained in the term ‘repeated offence’
In the law of torts this term means that the
perpetrator was formerly punished by law
or that he was pronounced a measure of
protection (according to the Law of Torts
of Serbia and the Law of torts violating
federal regulations). The repeated offence
in our law of torts represents an optional
aggravating circumstance, only on condition
that two years have not passed from the date
of irrevocability of the sentence for the tort
for which the perpetrator was punished (or
pronounced a measure of protection). This
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CaMo II0A YCAOBOM, Koju mnpeaBubajy cBu
Halll)l NPeKpLIajHM 3aKOHM, & TO je AQ OA
IIPAaBOCHAXHOCTY pelllelba O IPeKpIIajy
KOjUM je YYMHMAQL KaXibeH (MAM My je
M3peyeHa 3ALTUTHA Mepa) 3a IMPeKPIaj
HUje IIpPOILIAO BHMIIe O0A ABe ropuHe. Y
IIPOTUBHOM, OBa OKOAHOCT HE MOXe OUTU
y3eTa Kao oTexaBajyha mpu opMepaBamby
IpeKpllajHe KasHe.

OaMepaBatme NpeKplIajHe Ka3He Y CAYYajy
IOBpaTa HUje AeTadHUje PEryAucaHo Y
30IT Cpbuje u 3akoHy O IpeKplIajuMa
KojumMa ce moBpeDhyjy caBe3HM MpPOMMUCH,
Aok 30IT LlpHe Tope To umHu Haraxyhwm
OpraHy Koju BOAY IPEKPIIajHY ITOCTYIIAK Ad
Y CAy4ajy IOBpaTa IIpU OAMepaBaimy KasHe
YUMHMOLY IIpeKpliiaja moceOHo y3Me y 063up
VICTOBPCHOCT YUMIbeHUX MPEeKpIIaja, Ad AU
CY YUMIbEHM U3 UCTUX IOOYAQ U KOAMKO je
BpeMeHa IPOLIAO OA PaHMjer KaXKibaBaba.
Tpeba mmatu y BUMAY A2 ce HOBpaT KOA
MOjeAMHUX TIpeKplIaja IojaBmyje U Kao
KBaAM(UKaTOpPHA OKOAHOCT, Y KOM CAY4Yajy,
CarAacHO omnuTenpyuxsaheHOM NpUHLMIY,
JICTA OKOAHOCT y KOHKPETHOM CAY4ajy He
MOXXe OMTH y3eTa 1 Kao KBaAUpUKATOpHA U
Kao orexxaBajyha okoAHOCT.”

3apasAMKYOAKPUMBUYHOT, Hallle TPEKPILAjHO
npaBo He mpepBuba BUILIECTPYKM MOBpar
Kao mocebaH 0OAMK MOBPATa, Cca MOCEOHUM
A€JCTBOM Ha opMepaBamwe KasHe. Ibera He
IIOMUIbe HMjeAQH OA HAIIMX NpeKpLIAjHUX
3akoHa. CaMMM TUM, MOXXEMO 3aKAYyYUTU
Ad Yy HalleM IpPeKpIIajHOM TIIpaBy He
IIOCTOj)I YCTAaHOBA IOOLITpPaBama KasHe
Koja ce y KPMBMYHOM IIpaBy Be3yje ca
A€JjCTBO BMIIECTPYKOI IIOBpaTa, aAU Cce
BUILIECTPYKM IOBpAT MOXKe y3eTu Yy 003up
Kao oTexaBajyha OKOAHOCT IIpy 4eMy MOXKe

®  Crojanosuh, 3.: KpUBUUHO MPaBo, OMIITH A€O, TIETO 13-

Aame, beorpag, 2002, ctp. 311.

is provided for by all our laws. Otherwise
this circumstance cannot be taken as
aggravating when meting out a penalty for
a tort.

Meting out the penalty for a tort in case of
repeated offence is not regulated by Law
of Torts of Serbia and the Law of torts
violating federal regulations in detail, while
the Law of Torts of Montenegro orders the
institution conducting the tort procedure
to take into account particularly if it is the
same kind of tort when meting out penalty
in case of repeated offence, to determine
whether it was committed due to the same
motives and what period of time passed
from the former punishment. It should also
take into account that the repeated offence
appears as qualifying circumstance for some
torts, in which case, according to generally
accepted principle, the same circumstance
in a specific case cannot be taken as both
qualifying and aggravating.’

Contrary to criminal law our law of torts
does not provide for the multiple repeated
offence as a separate kind of repeated
offence bearing specific influence on meting
out a penalty. It is not mentioned in any of
our laws of torts. We can therefore conclude
that our law of torts does not contain the
rule of making the punishment more severe
in case of multiple repeated offence such
as in the criminal law, but the multiple
repeated offence can be considered an
aggravating circumstance in such a way that
the meted penalty be bigger within the set
limits than the one for the regular repeated
offence.

There is one more circumstance which all
our laws of torts point out as relevant for

°  Stojanovi¢, Z.: Krivi¢no pravo, opéti deo, peto izdanje,

Beograd, 2002, str. 311.
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y Behoj Mepu 0p 00MYHOr TIOBpaTa Ad yTude
A2 0OAMepeHa Ka3Ha Oyae Beha y rpanuiama
IPOIICaHe Ka3He.

ITocToju jour jepAHa OKOAHOCT KOjy CBU
HalllM 3aKOHM O IMpPEeKpIIajyMa VICTUYY Kao
PEAEBAHTHY 3a OAMepaBame MpeKplIajHe
KasHe, a2 TO je MMOBHO CTambe Y4MHMOL.
CaBe3H! 3aKOH O IpeKpllajuMa Kojuma ce
noBpebyjy caBesnu npomucu u 30IT Lipue
[ope mopep MMOBHOI CTama Y4MHMOLA
AOAQjy  ,OAHOCHO €KOHOMCKO  CTambe
npaBHoOT AMLR’, 3a pa3anky op 30OIT Cpouje
KOju OBO ApPYro He nomume. To cBakako
He Tpeba cxBarutu Tako Aa mo 3OIl-y
Cpbuje npuAMKOM oOAMepaBama KasHe
IIPaBHOM AMILy He Tpeba LeHUTU HETOBY
eKOHOMCKY Moh, Beh Aa je oBaj 3akoH
I0A TIOjMOM ,,IMOBHO CTame YYMHMOLA
BEPOBAaTHO IIOAPA3yMeBaO0 1M €KOHOMCKO
CTalbe TPABHOI AMIQ, jep je M IPABHO
AMLle YYMHMAAQL, TIpeKpuIaja. Vinmak ce unnmn
A2 Ou 6uAO Oomde M OBAE YHETM U M3pas
,€KOHOMCKO CTambe IIPaBHOI AMLQ, jep
u3pa3 ,,MMOBHO CTaiwe BMUIIE aCOLMpa Ha
¢usuuko ane. OBa OKOAHOCT je y CBUM
NpeKpLIajHUM 3aKoHMMa, Kao u y K3 CP]J,
AaTa OABOjEHO OA OCTAAMX OTeXaBajyhmx
M OAaKIIaBajyhux OKOAHOCTHM, jep je OHa
peAeBaHTHA CaMoO 33 OAMepaBak-e HOBYaHe
KasHe. MehyTum, nmomro je HopyaHa Ka3Ha
AaAeko Hajuemrhe wM3puilaHa CaHKUMja Y
IPEKpPILIAjHOM MPaBY, 3Ha4aj OBE OKOAHOCTU
3a oApMepaBame KasHe Yy IIpeKpIIajHOM
TIpaBy je BeOMa BEAMKY, 3HATHO Behu Hero y
KpuBM4HOM 1paBy. OlleHa MMOBHOT CTamba
yuuHMLa (OAHOCHO €KOHOMCKOT CTamba
IIPaBHOT AMLA) Ka0 00aBe3aH eAeMeHT Ipu
M3M1laby HOBYaHe Ka3He M3Pa3 je TeXxHe Ka
yjeAHauaBalby HOBYAHOI KaKHbaBama AMLA
Pa3AMUYUTOT VIMOBHOI CTama, OAHOCHO
Xede Ad M3pedeHa KasHA IIOAjeAHAKO
TIOTOAM Y4YMHMOLIA IpeKpluaja 6e3 ob63upa
Ha HeroBO MOBHO CTabe.

66

meting out a penalty for a tort, and that is
perpetrator’s financial situation. The federal
Law o torts violating federal regulations and
the Law of Torts of Montenegro in addition
to the perpetrator’s financial situation add
‘relevant economic situation of legal person,
whereas the Law of Torts of Serbia does
not mention the latter. This does not mean
that according to the Law of Torts of Serbia
when meting out a penalty to a legal person
his economic situation is not taken into
account; it means that this law has probably
implied implicitly the economic situation of
a legal person under the term ‘perpetrator’s
financial situation; since the legal person
is also the tortfeasor. It would however be
better to add the term ‘economic situation
of a legal person’ in this law as well since
the term ‘financial situation’ reminds more
of a natural person. This circumstance is
given separately from all other aggravating
and extenuating circumstances in all laws
of torts, as well as in the Penal Code of
FRY since it is relevant only for meting
out pecuniary penalty. However, since
the pecuniary penalty (or fine) is far most
often sanction in the law of torts, the
importance of this circumstance for meting
out a penalty in the law of torts is quite big,
considerably bigger than in criminal law.
The evaluation of perpetrator’s financial
situation (or economic situation of legal
person) as an obligatory element when
meting out the pecuniary penalty is the
expression of an aspiration to make the
pecuniary punishment equal for the persons
of various financial standing, i.e. the desire
that the incidence of the penalty is equal to
all perpetrators regardless of their financial
situation.

The application of the system of relatively
defined penalties includes the possibility
of its mitigation. The mitigation of penalty
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[TpumeHa cucrema peaaTuBHO oppehenmx
Ka3HU [IPY OAMEpaBakby KazHe MIOAPa3yMeBa
u  MoryhHocT  meHOr  ybOaakaBama.
YbAakaBawe Ka3He MPEACTaBsdA U3PULIAHE
OAaXe KasHe 10 MepU MAU O BPCTU OA
OHe IIpomucaHe 3a TO AeAO. VIHcTUTYT
yOAaXaBawa KasHe MOCTOjM M Y HalleMm
MPEKPIIAjHOM KaO U KpUBUYHOM U [IPUBPEA -
HompecTynHoM mpaBy.’’ Ibera mnosHajy
CBU HAIUY MPEKPLIAjHU 3aKOHU, aAU T He
oApeDhyjy y IOTIIyHOCTY Ha MCTY HauMH.

MoryhHocT ybAakaBama KasHe y HalleMm
IpeKpLIajHOM IIpaBy IOCTOjU IIpe CBera
Yy OHMM CAy4YajeBMMa IA€ je TO 3aKOHOM
nponucaHo. To cy cAaydajeBu npekopadema
Hy)XHe 0AOpaHe, mpeKopauewa Kpajie
HY)KAe, TIOMarama, IIOACTpeKaBawa MU
npaBHe 3a0AyAe 13 ONPABAAHMX Pa3AOra.
OcuMm TOra, camMuM IpONKUCOM KOjUM je
oApebeH mpekpiuaj Mo>xe OMTY MPOMNCaHa,
nop oppebeHum ycaoBuma, M MoryhHocr
ybaaxaBamwa KasHe. Mebyrum, Haum
IPEKpLIAjHN 3aKOHY, Y OApeAdM KojoMm
npepBubajy yoaakaBamwe KasdHe Kao OILITH
MHCTUTYT, 32 pa3auky op K3 CPJ (uaan
42), He rOBOpe HMIITA O YDA@KaBawy Ha
OCHOBY 3aKOHa (MAM ApYror IIpomuca),
Beh camo Aajy ommTe Kputepujyme 3a
yOAaxaBame KasHe, Ha OCHOBY KOjUX Ce,
aKo Cy MCIyIeHM YCAOBM, Ka3Ha MOXe
yOAXUTM Yy CBakoM cAy4ajy. Tu ycaoBu
Cy A2 IpeKpliajeM HUCY IPOY3pOKOBaHe
texxe mocaeante (30IT Cpbuje) opAHOCHO
A2 TIpeKplllaj Huje Texe Npupope (3akoH
0 Tmpekpluajuma Kojuma ce moBpebyjy
caBesnu npormucu u 3OI1 Lipue Tope) u
A2 TIOCTOje OAaKiIaBajyhe OKOAHOCTU Koje

10 Jopanosuh, /v.; Jeaaunh, M.: ITpexpiraju 1 MpUBPeAHN
npecrymy, Beorpap, 1997, crp. 79; JoBanosuh, /®.:
KpuBnuHo mpaso, omutu Aeo, Beorpaa, 1995, crp. 376.
n I'pybay, M.; ITepuh, O.; Iuxaep, C.: OcHoBu mpasa o
npuBpeAHMM npectynuma, Hosu Cag, 1982, cTp. 112.

represents meting out milder punishment
either to the degree or kind from the one
prescribed for that tort. Mitigation of
penalty exists in our law of torts but also in
our penal law and commercial law of torts.*
All our laws are familiar with it, but do not
define it in the same way.

The possibility of penalty mitigation in our
law of torts exists primarily in those cases
when it is provided for by the law. These
are the cases of exceeding justifiable self-
defense, exceeding emergency, support,
instigation and mistaking law due to justified
reasons. In addition to this, the regulation
determining the tort can regulate, under
some circumstances, the possibility of
penalty mitigation. However, our laws of
torts, in the clauses providing for the penalty
mitigation as a general institute, contrary to
the Penal Code of FRY (Article 42), do not
say anything about the penalty mitigation
on the legal grounds (or based on some
other regulations), but offer only general
criteria for penalty mitigation, on the basis
of which, if the conditions are fulfilled, the
penalty can be mitigated in any case. These
conditions are that the tort did not cause any
grave consequences (Law of Torts of Serbia)
or that the tort was not very serious one
(Law of torts violating federal regulations
and Law of Torts of Montenegro) and that
there are extenuating circumstances which
show that the purpose of punishment can
be achieved with a milder penalty. These
conditions are given cumulatively, which
means that both must be fulfilled in order
to get to penalty mitigation. The second

10 Jovanovi¢, Lj.; Jela¢i¢, M.: Prekrsaji i privredni prestupi,
Beograd, 1997, str. 79; Jovanovic, Lj: Krivi¢no pravo, opsti
deo, Beograd, 1995, str. 376 i Grubac, M.; Peri¢, O.; Pihler,
S.: Osnovi prava o privrednim prestupima, Novi Sad,
1982, str. 112.
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yKasyjy Ha TO Ad ce 1 ca 6AaKOM Ka3HOM
MOXXe TocTMhy cBpxa KaXmwapamwa. OBU
YCAOBHU CY AQTM KYMYAQTMBHO, LITO 3HA4YM
A2 MOpajy OUTM UCITyeHa 006a Aa 611 MOTAO
AohM A0 ybOaaxaBamwa KasHe. OBaj Apyru
YCAOB Be3aH 3a IIOCTOjalbe OAaKuIaBajyhux
OKOAHOCTU UCTO je GOpPMYAMCAH y CBa TpU
3aKOHA, aAM 3aTO Ce KOA IPBOT MOjaBAcYje
3HAYajHa pa3AMKA 3a KOjy OUMIAEAHO He
TIOCTOjY OINPAaBAAH PAa3AOr, jep OKOAHOCT
A2 TpeKpllIajeM HUCY IIPOY3POKOBaHE TeXe
IIOCAEAVIIe YOIIIITE He MOpa Ad 3HauM Aa
npekpuiaj Huje Texxe mpupope.t’ Moryhe
CYy M CUTYyalje AQ ¥ PEAATMBHO TELIKU
NpPEeKpLIaji Y KOHKPETHOM CAY4Yajy HUCY
13a3BaAll TEXe IMOCAeAUle, ma 01 y ToM
cayyajy mo 3OIl-y Cpbuje ybaaxaBarbe
buao moryhe, a mo Apyra ABa 3aKOHa He.
OO6pHyTa cuTyalyja, A2 HEKM peAaTVBHO AaK
TNpeKplilaj Y KOHKPETHOM CAY4Yajy 13a30Be
TellKe TOCAEAVLIE, TeXE je 3aMUCAVBA, A
OCTaje YTUCAaK Ad YCAOB Koju mpeABuba
30IT Cpbuje ocraBma BulIe NMPOCTOpA 32
IIPYIMEHY OBOT MHCTUTYTA.

3akoHM O IpeKplIajuMa (Ha MCTOBETAaH
HauuH) oApeDyjy u HauMHe Ha Koje ce
KasHa Moxe yOaaxutu. To Moxxe OutH
u3pullalbeM Ka3He MCIOA HajMambe Mepe
KasHe Koja je IIpOIMCaHA 32 Taj IpeKpIaj,
aAM He JCIIOA 3aKOHCKe Mepe Te BpCTe
Ka3He, MAM M3pMLIatbeM HOBYAaHE KasHe
YMECTO MpOINCaHe Ka3He 3aTBOpa, MAU
U3pHULAbEeM CaMO jeAHe Y CAy4ajeB/Ma Kapa
Cy KYMYAAQTMBHO IIpOIMCaHe obe BpcTe
Ka3HU.

VI3 u3HeTOI MOXEMO Ad 3aKAY4YMMO AQ
VIHCTUTYT yOAQKaBama Ka3He VIMa 3HaYajHO
MEeCTO M y TNpeKpLIajHOM IIpaBy M Aa ce
1beIOBOM IIPMMEHOM y HEKMM CAy4ajeBUMa

n IMuxaep, C.: Tlpexpurajuo npaso, Hosu Caa, 2000, cTp.

77.
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condition which refers to the existence of
extenuating circumstances is formulated
in the same way in all three laws, but there
is an obvious difference in the first law
for which there is not a justified reason,
since the circumstance that the tort does
not cause grave consequences does not
necessarily mean that it is not a serious
tort.!'The situations are also possible that a
relatively serious tort has not caused serious
consequences in that particular case, and in
that case according to the Law of Torts of
Serbia the extenuation would be possible,
and according to the other two laws it
would not be possible. The reverse situation
that a relatively small tort causes serious
consequences is hard to imagine, so there
is an impression that the condition which
is provided by the Law of Torts of Serbia
leaves more space for the application of this
institute.

The laws of torts determine (in the same
way) also the manners in which the penalty
can be extenuated. This can be done by
pronouncing the penalty below the lowest
prescribed for that tort, but not below the
legal measure for that kind of penalty, or
pronouncing the pecuniary sentence instead
of prescribed confinement, or pronouncing
only one in cases where both kinds of
penalties are prescribed cumulatively.

From the above said we can conclude that
the institute of commuting has an important
place in the law of torts as well and that its
application in some cases can bring to
better and more just individualization of
penalty for the tort.

Exempting from the penalty is the institute
of the criminal law by which, if the law

11 Ppihler, S.: Prekriajno pravo, Novi Sad, 2000, str. 77.
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MoXxe moctuhyu 6Ooma ¥ IpaBUYHUjA
MHAMBMAYaAM3allMja IPeKpIlajHe Ka3He.

Ocaobobewe 0p KasHe je VHCTUTYT
KPMBUYHOI IIpaBa 4MjOM C€ IIPUMEHOM,
aKo je TO 3aKOHOM M3PUYUTO NpeaBubheHo,
KPUBUYHO OATOBOPHM YYMHYAQL KPVUBUYHOT
AeAa MOKe 0CAODOAUTH 0 KasHe. Vaxo ce
OBA€ Ka3Ha He M3puye, I1a CAMOM TUM U He
OAMeEpaBa, UIAK je ¥ OBAE ped y M3BECHOM
CMUCAY O HEKOM OAMepaBamwy KasHe, jep
Ce y TaKBMM CAy4YajeBMMa KasdHa YYMHUOLY
CMamyje AO HEHOT IOTIIYHOT aHyAMpama.
Ha Taj HaumH npepBubameM MHCTUTYTa
ocaobobema 0p Ka3He Aaje ce joul mmpa
MOr'YhHOCT MHAMBUAYaAM3allMje Y TIOTAEAY
KaKmbaBama. MebhyTuM, 3a pasAuMKy oA
KPMBMYHOI, Hallle IIPeKpIIajHO IIPaBo
He mpeaBuba MoryhHocT ocao6obemwa
0A KasHe. Jlako cToje aprymeHTM A2
0u, ¢ 003MpOM Ha HPUPOAY AeAMKara U
PEAATUMBHO AaKe IIPeKplIajHe KasHe, OBaj
VIHCTUTYT Y NPEKpPILIQjHOM IIpaBy OMO 0A
MAAOI 3Hayaja, UIAK HaM Ce YMHU Ad Ou
1beropo IpepBubame 1 y IpeKplIajHOM
NpaBy MOIAO Aa Oyae OA KOPUCTH, jep
OM TpeACTaB»da0 jOII jeAHY AOAAQTHY
MoryhHoCT mnpuaarobaBawa mpekpiuajHe
Ka3He TEXVHM YYMIbeHOT IIpeKpliaja M
AVYHOCTY Y4YMHMOLIA.

2. CUCTEM AIICOAYTHO
OAPELEHIX KA3HI

CucreM amcoAyTHO oapebeHux KasHu
Koju je 6buo npuxsahen y ¢panuyckom K3
u3 1791. ropune, npemMa KoMe Ce KasHa y
3aKOHYy Ipomucyje y (UKCHOM wusHocy'?
(rTo 3HaUM AQ Ka3Hy OAMepaBa 3aKOH, a He
CYA VAU ADPYTM OPTaH KOju KasHy U3puye),
YJIAQBHOM je HANyLITeH y CaBpPeMeHOM

12 Saleilles, R.: op. cit. cTp. 52.

specifically  provides for, criminally
prosecutable perpetrator can be exempted
from penalty. Although the penalty is not
pronounced in this case, and therefore not
meted out, we still have a kind of meting out
a penalty since in these cases the penalty is
reduced to its complete annulment. In this
manner the institute of exempting from
penalty provides for even wider possibility
of individualization as far as the punishing
is concerned. However, contrary to penal
law, our law of torts does not include the
possibility of penalty exemption. Although
the arguments are that considering the
nature of the offence and relatively mild
penalties for torts this institute would be
of small importance within the law of torts,
we still think that it could be beneficial to
include it in the law of torts since it would
represent one additional possibility to adapt
the penalty to the seriousness of the offence
and perpetrator personality.

2. THE SYSTEM OF ABSOLUTELY
DEFINED PENALTIES

The system of absolutely defined penalties
which was accepted by 1791 French Penal
Code according to which the penalty is
defined as fixed within the law' (which
means that the penalty is meted out by
the law and not by the court or any other
body) has been abandoned in general in the
contemporary penal law. However, it is still
applied in the law of torts in some cases
such as in the law of torts in Germany'?,
Sweden'* and some other countries'®.

2R, Saleilles: op. cit. p. 52
13T, Weigend: op.cit. p. 77.

1D, Viktor: The legal and practical problems posed by the
difference between Criminal Law and Administrative
Penal Law, Revue internationale de droit pénal, No. 1-
2/1988. p. 392.
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KpMBMYHOM mpaBy. Mebyrum, oH ce y
MPEKPIIAjHOM IIPABy M AQHAC IpUMelbyje
Yy HEKMM CAy4YajeBMMA Kao Ha IMpUMep Y
HeMaukoM'®, mBeACKOM'* M HpeKpuIajHUM
MPaBMMa HEKUX APYTUX 3eMama.'

CucremM amcoAyTHO oapebeHUXx KasHu y
13BeCHOj Mepu mnpuxsaheH je u y Hauiem
npexkpurajHoM mnpaBy. OH je y npuMeHu
KOA M3BECHMX AQAKIIMX IIPeKpIIaja KoA
KOjUX HAAAEXKHM OpPraH Ha AMIy MecTa
uspnue u Hamaahyje HOBuYaHy KasHy.'
Hanaata HOBuaHe KasHe Ha AMIly MecCTa
Kao rmocebHa BPCTa MPeKPIIjHOT MOCTYIKA
KOA KOjer AOAa3M AO M3PpaKaja OBaKaB
HauMH OAMepaBama IpeKpllajHe Kas3He
IOCTOjU Yy CBMM HAllMM IIPEKpPIIajHUM
3aKOHMMA. 3aKOH O NpeKpllajuMa Kojuma
ce mnoBpebyjy caBesHM mnpomnucu oOBakaB
HOCTYTaK npeABuba y uaany 158 xao Bpcry
IIOCEeOHOT MOCTYIIKA 32 AAKIIIe ITPeKpIIaje 3a
KOje je CaBe3HMM 3aKOHOM VAU IPONNUCOM
CagesHor n3BpuHor Beha (CaBesHe BAaaae)
NPOMICAaHa HOBYaHA KasHa y yTBpheHOM
usHocy, oApebyjyhm mpu Tome KoAMKu
Taj M3HOC MaKCHMAaAHO MOXe Aa Oyae
IO TOjeAMHMM KaTeropujamMa Y4MHMAALA
npekpiiaja (MpaBHO AUle, IPEAy3eTHUK,
OArOBOpHO ¥ ¢usuuko Aute). Ilpu Tome,
OBaj 3aKOH oapebyje Aa ce TUM uCTUM
IPONMCOM MOIY OBAACTUTU OApeheHa
cAy)kOeHa AML]a CaBe3HOT OpraHa Aa Ha
AMLy MecTa HamAahyjy HOBYaHy KasHy y

3 Weigend, T.: op. cit. ctp. 77.

Viktor, D.: The legal and practical problems posed by the
difference between Criminal Law and Administrative
Penal Law, Revue internationale de droit pénal, No. 1-2/
1988. cTp. 392.

Delmas-Marty, M.: Différencation des systemes juridiques
de sanctions 8 dominante pénale ou administrative, Revue
internationale de droit pénal, No. 1-2/1988, ctp. 35.
Aunmurpujesuh, TL: TlpekpiuajHo MpaBo, OILITU A€O,
Beorpag, 2001, cTp. 101.
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The system of absolutely defined penalties
is accepted to a certain extent by our law
of torts. It is applied for certain smaller
offences when the authorized person
pronounces and fines on the spot'®. Fining
on the spot as a particular kind of tortuous
procedure exists in all our laws of torts. The
Law of torts violating federal regulations
includes this procedure in Article 158 as
a special kind of procedure for smaller
offences for which a fine of a defined amount
is prescribed by the federal law or the
regulation by the Federal Executive Council
(Federal Government), determining at that
what is the maximum amount per certain
categories of offence perpetrators (legal
person, entrepreneur, authorized person
and natural person). In addition to this the
law specifies that this same regulation can
authorize certain officials of federal bodies
to fine on the spot the person he has caught
in the act.

The Law of Torts of the Republic of Serbia
treats the on the spot fining procedure as a
tortuous procedure by the administrative
authorities (Article 303g). The amount
of fine which can be prescribed in such a
manner is contained in Article 33, Paragraph
3 which defines the range of fine. In contrast
to the federal law, this law allows for the
possibility that each regulation dealing with
a tort (and therefore a decision) can provide
for such a manner of fining. The penalty
is pronounced and fine is collected by an
authorized person of administrative body
competent for carrying out the regulations
which are violated by a tort.

15 Delmas-Marty, M.: Différencation des systémes juridiques

de sanctions a dominante pénale ou administrative, Revue
internationale de droit pénal, No. 1-2/1988. p 35.

P. Dimitrijevi¢: Prekr$ajno pravo, opsti deo, Beograd,
2001, str. 101.
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yTBpheHOM M3HOCY OA AMLIA KOja Ce 3aTEKHY
y BplLemy NpeKpIaja.

3akoH o mpekpurajuma Pemybauke Cpbu-
je OBaj NMOCTyNaK HamAaTe HOBYaHe Kas-
He Ha AMIYy MeCTa TpeTuMpa Kao BpPCTY
IPEKPILIAjHOT MOCTYIIKA KOju BOAE OpraHu
Ap>kaBHe yrpase (4aaH 303r). BucuHa xasHe
KOja Ce Ha OBaKaB HAUMH MOXKe IPOIMNCATU
oapebeHna je y uaany 33, craBy 3 Koju roBopu
O pacloHuMa y KojuMma ce MoXxe wuspehnu
HOBYAHA Ka3HA. 3a Pa3AMKY OA CaBe3HOT
3aKOHa, OBMM 3aKOHOM OCTaBMbE€Ha je
MOT'YhHOCT Aa ce CBaKuM IPONMUCOM KOjUM
ce TpeKpIiuaj MOXe MpomucaTu (AakAe u
OAAYKOM) MO>Ke ITPEABMAETU OBAKaB HAYMH
HarAaTe HoBYaHe KasHe. KasHy wuspuue
u HanAahyje oBaautheHo Auue y oprany
AP’KaBHe yIIpaBe HaAA€KHOM 32 U3BpILIeHe
IpoMNca Koju je mpekpiuajeM noBpeheH.

1 30IT Lipue Tope mpepBuba moctymak
HallAaTe HOBYaHe Ka3He Ha ANy MeCTa
(uaan 198) ka0 MOCTyMaK y KOMe AOAa3U
AO M3pa)kaja M3pUliatbe HOBYAHE KasHe
KOja je MpOMMCOM YHAampeA OAMepeHa 3a
KOHKpeTaH IpeKplIaj, AAaKAe IIPUMEHOM
CHUCTeMa ancoAyTHO oppebenux kasuu. V
OBAe€ je oBAalIheme 32 0BaKBO HanAahmBamwe
HOBYaHEe Ka3HE AAQTO CAY)KOEHOM AMLY
y OpraHy y 4Mjy HapA€KHOCT CIapa He-
TIOCPEAHO  M3BpIIABale VAU  HAA30p
HaA M3BpIIABAalkEeM IIPOMNMCA Y KOjeM je
npexpuiaj npepBubeH. Yaanom 26, craBom
5 oBor 3akoHa oapebeH je pacrnoH y kome
ce HOBYaHA KasHa MOXe IIPeABUAETU Y
oApeheHOM M3HOCY, Y3 OrpaHmueme Aa TO
MOXXe OUTY YUMIbEHO CaMO KaAa Cy Y IUTakby
Aaku npexpumaju (ctaB 4). 3a pasAuky
op 3OIT xojuma ce mnoBpebyjy caBe3Hu
npomucy u 30IT Cpbuje Koju ce mpUANKOM
oApebuBama HOBYAHMX M3HOCA Y 3aKOHY,
ma M M3HOCA HOBYaHe KasHe, KOPUCTe
¢ukcaum usHocuma, 3OIT LlpHe Tope

The Law of Torts of Montenegro also contains
the procedure of fining on the spot (Article
198) as a procedure where pronouncing a
pecuniary sentence becomes prominent,
this fine is regulated for a concrete tort in
advance, therefore by the application of the
system of absolutely defined penalties. Here
the authority to collect the fine is also given
to an official of the body whose authority
includes direct execution or supervision of
regulation execution in which the tort is
provided for. Article 26, Paragraph 5, of the
law defines the range of fine amount, with
the restriction that it can be done only in
case of smaller offences (Paragraph 4). In
contrast to the Law of torts violating federal
regulations and the Law of Torts of Serbia
which use fixed amounts when defining
fines in the law, including the fine amounts,
the Law of Torts of Montenegro links these
amounts to the amount of minimum salary
in the Republic; this is also done when
defining the range in which the pecuniary
penalty is meted out applying this system.
Defining the pecuniary penalty of certain
amount is possible according to the Law of
Torts of Montenegro by every regulation
which defines torts.

Such a manner of meting out penalty, as
it has already been said, has a flaw that
it excludes every possibility of penalty
individualization and adapting the penalty
in each particular case to the seriousness of
the offence and the perpetrator personality.
However, its application in such cases can be
justified not only by its appropriateness and
efficiency of such a punishment, but also by
the fact that these are the smallest offences
where all concrete cases are practically the
same from the point of view of seriousness
of the offence, and perpetrator personality
characteristics are not of any importance.
These offences as a rule do not contain any
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OBe M3HOCEe Besyje 3a M3HOC MUHMMAaAHe
3apape y PemybaAuiy, ma je Tako yuumweHO
U IIpU OApebuBamy pacrnoHa y KojeM ce
HOBYaHa Ka3Ha OAMepaBa NPMMEHOM OBOT
cucrtema. [lponucuBame HOBYaHe KasHe
y oapeberom usHocy moryhe je, mo 30I1-
y Lpue Tope, cBakuM nmponucom Kojum ce
MOYKe OAPEAUTH MPEeKpIaj.

OBaxaB HauMH OAMepaBama Ka3He, Kao ITO
jé peyeHo, MMa HeAOCTATaK LITO UCKMpYyYyje
CBaKy MOTyYhHOCT MHAMBMAyaAM3aLyje
Ka3He U HEeHOTI INpMAarohaBama y CBAaKOM
KOHKPETHOM CAYYajy TEXMHU YYMHEHOT
IpeKpllaja M AMMHOCTY HberoBOT YYMHUOLA.
lInak, meroBa NpKUMeHa Yy OBAKBUM
CAyYajeBMMa MOXXe Ce OIPaBAATU He CaMo
neancxopHouwhy u epuxacHomhy oBaksor
HaulHa KaXiaBawba, Beh U TuMe WITO Cy
y NUTarby HajAAKIIM NPEeKpIIaji KOA KOjUX
Cy CBU KOHKDETHM CAYYajeBU NPAKTUYHO
VICTM Ca TAEAVINTa TeXUHE YUMHEEHOT
IpeKplIdja, a KapaKTEePUCTUKE AMYHOCTU
YUMHMOLA TIPeKpIIaja HUCY 0A 3Hauaja. Kop
OBMX TPEKpILaja MO NPABUAY HE AOAA3E AO
u3paxkaja Heke TaKBe oOAaKiaBajyhe manm
oTexaBajyhe OKOAHOCTM Koje Ou Morae
AQ YyTUYy AQ Ce HOBYAHA Ka3HA M3PEKHe Y
MamweM uAu BeheM usHocy. Yak HM MIMOBHO
CTambe YYMHUOLRA, Kao obaBe3aH eAeMeHT
OAMepaBaba HOBYaHE KasHe, OBAE HUje OA
NoCceOHOTr 3Hayaja, jep KasHe Koje M3pUYy
u Hamaahyjy Ha Amiy MmecTta oBaaurheHu
OpraHyM MpONKCaHe Cy Y MUHUMAAHUM
VAM OAM3Y MUHMMAAHMX M3HOCA y KOjUMa
Ce HOBYaHA KasHa yomuTe Mo)ke uapehm.
C 003upoM Ha TO A2 je ped O HajAAKILUM,
CaMVM TUM ¥ HajOpOjHMjUM NpeKpLIajuMa,
y TakBMM CAy4YajeBUMa CBe je moppebeHo

Op3auHM U e(dUKACHOCTY IPEKPIIajHOT
TIOCTYTIKA.
Kop  oBakBor  HauMHa  KaKmaBamwa

IMPaKTUYHO HE I'IOCTOjI/I Ka3HE€Ha ITOAUTHUKA
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aggravating or extenuating circumstances
which could influence the amount of fine.
Even the financial condition of perpetrator,
as an obligatory element of meting out
a pecuniary penalty is not of particular
importance here, since the penalties
pronounced and collected at the spot by
the authorized bodies are prescribed in
minimum or near minimum amounts
possible for fines in general. Considering
that these are the smallest, but most frequent
torts, in these cases all is subordinated to the
promptness and efficiency of the tortuous
procedure.

There is not practically a punishing policy
of the bodies pronouncing these penalties
as far as this manner of punishing is
concerned, which is not necessary since in
these cases it would be of no importance.
The focus of punishing policy and achieving
the purpose of punishing for these torts is
on the bodies regulating torts; therefore
it is their obligation to take into account
such a punishing policy when prescribing
penalties, considering both the abstract
seriousness of the prescribed torts and the
possible particularities of the individual
concrete torts. The problem of such torts
focuses on the right evaluation whether this
manner of punishing is appropriate for a
tort for which the mandatory punishment is
prescribed, not only from the point of view
of promptness of the procedure and the
efficiency of penalty execution but also from
the point of view of determining the amount
of pecuniary penalty as adequate penalty for
a certain tort which at the same time and
in all cases fulfills the criteria of justified
punishment. It should take into account
at that that such a prescribed penalty
excludes not only the individualization of
the penalty when it is pronounced, but also
the possibility to extenuate the penalty and
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OpraHa Kojyu U3pu4y oBe Ka3He, LIITO Hiije HU
IOTPEeOHO jep 61 OHa Yy TAKBMM CAYYajeBUMa
Ouaa 0e3 wmKakBOr 3Hayaja. Texxuuire
KasHeHe TIOAUTMKE Y OCTBapMBamba CBpXe
KaKIaBama KOA OBMX IIpeKkpllaja je Ha
OpraHMMa KOju IPOMNUCYjy IpeKplidje, na
je Ha WUMa obaBe3a Aa MPYU MPONMUCUBAlLY
KasHM MMAjy Yy BHUAY TaKBy KasHeHY
IIOAUTMIKY, CaraepaBajyhy Kako ancTpakTHy
TeXMHY MPONMCAHUX IpeKplldja TaKo U
Moryhe 0cCOO€HOCTM TIOjeAHAaYHUX KOH-
KPEeTHO YuMHbeHMX Ipekpiuaja. Texuire
npobAeMa KOA OBMX IIPEKpIIIaja je y TOMe Ad
Ce IPaBMAHO OLIEHM AQ AU KOA ITOjEAVIHMX
IpeKplIaja 3a Koje ce MPOMuCyje MaHAATHO
KaKbaBalbe, OBAKaB HA4YMH IMPONUCHBaHba
Ka3He OATOBapa He CaMO Ca TAEAMIINTA
Op3uHe TOCTYNKa ¥ eQpUKACHOCTU U3-
BplIema KasdHM, Beh 1 ca rAepuIITa yTBp-
buBarmba BuCMHe HOBYaHe KasHe Kao
apeKBaTHe KasHe 3a oApebeHU mnpekpiiaj,
KOja MICTOBPEMEHO, ! Y CBUM CAYYajeBUMa
beHe KOHKpeTHe IIpMMeHe 33aA0BOMaBa
KPUTEpUjyMe IPaBUMYHOI  Ka)XKibaBaiba.
ITpu Tome, Tpeba MMaTH y BUAY AQ OBAKO
NpoONMCaHe KasHe MUCKAYUyjy He caMo
VHAVBMAYAAU3aLMjy KasHe IIPU  HEHOM
U3pHULIaby, HETO 1 MOTyhHOCT ybAakaBamwa
KasHe Kao U y3MMame y 0031p eBEeHTYaAHO
TIOCTOjabe II0BpaTa KoA YUMHUOLIA.

3. CUCTEM INPOMMOPLIMIOHAAHO
OAPELEHIX KA3HU

Tpehu cucrem opmepaBarba Ka3He y HalleM
NPEKPLIajHOM IIPaBy je MPOMNOPLIMOHAAAH.
OH ce mnpumewyje M Yy HpPeKpIIAJHOM
NpaBy MHOTMX ADYTMX 3eMana, Ha TIpu-
Mep, y TnpekpuajuoM tnpaBy lraauje'’,
Opannycke'®  IlBajuapcke’ u  Hekux

" Dolcini E: Les problémes juridiques et pratiques posés par
la difference antre droit criminel et droit administratif

to take into account the possible existence
of the repeated offence of the perpetrator.

3. THE SYSTEM OF PROPORTIONALLY
DEFINED PENALTIES

The third system of meting out penalties
in our Law of Torts is proportionate.
It is applied in the law of torts of many
other countries such as Italy"’, France'®,
Switzerland” and some other countries.
The essence of this system is that general
minimum and maximum fines are not
legally defined in amounts nor are they
prescribed for certain torts by regulations
referring to the tort, but the penalty is meted
out in certain proportion to the money
amount corresponding to the quantitatively
expressed value of some element of the tort,
such as the damages caused, expedience or

some other element of the tort.?°

Our law of torts takes into account the
proportion to the value of the damages
caused, failure to fulfill obligations, acquiring
material gain or value of the goods which is
subject of the tort. The law defines only the
maximum of the proportion which can be
applied when prescribing and meting out
penalty, and the regulations referring to the
tort define the maximum of the proportion
for that particular tort. Naturally, this
system applies only for pecuniary penalties.

17" Dolcini, E.: Les probleémes juridiques et pratiques posés

par la difference antre droit criminel et droit adminisratif
pénal, Revue internationale de droit pénal, No. 1-2/1988,
p.281.

18 Varinard, A.; Joly-Sibuet, E.: op. cit. p 195.

19 Gauthier, J.: Les problémes juridiques et pratiques posés

par la difference antre droit criminel et droit adminisratif
pénal, Revue internationale de droit pénal, No. 1-2/1988,
p.409.

20 Delmas-Marty, M.: op.cit. p 34.
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ApPYrux 3emama. CylmTuHa OBOI CUCTeMa je
y TOMe IITO IpeMa HbeMy HUCY Y HOBYaHUM
MBHOCMMA 3aKOHCKM oApebeHu omumry
MUHVMMYM U MaKCMMYM HOBYaHe Ka3He HUTU
Cy IpOIMCaHU KOA IOjeAMHMX IIPEeKpIIdja
IpomnucuMa KojuMa je mpekpiuaj oppebes,
Beh ce KkasHa oaMepaBa Yy oApeheHOj
cpasMepu ca HOBYAaHMM M3HOCOM KOjU
OATOBapa  KBAaHTUTATMBHO  M3Pa’KeHOj
BPEAHOCT! HEKOT eAeMeHTa IpeKplIaja, Kao
IITO Cy NMpUYMIbeHa ILITeTa, NMpubaBmeHA
VMIMOBMHCKA KODUCT VAU HEKU ApPYIU
eAeMeHT Tpekpiuaja2’

Y HameM NpeKpLIajHOM IIpaBy Yy NUTamby
je cpasMepa ca BHCHHOM IpUYMIbEHE
LITeTe, HeM3BplleHe 0baBe3se, NpubaBmEHe
VIMOBMHCKE KOPUCTU VAU BPEAHOCTU pobe
KOja je IpeAMeT IpeKpllaja. 3aKOHOM je
caMo oapebeH MakcuMym Te mpomnopuyje
K0ja ce MOyKe IPYMEeHUTH ITPY TPOMUCHUBALY
1 OAMepaBamy Ka3He, a IPOMMCOM KOjUM je
oppebeH mpekpiuaj oppebheH je MakcuMyMm e
nporopuyje 3a Taj npexpiuaj. ITo npupoau
CTBapM OB3j CUCTEM OAMepaBama KasHe
IpUMelbyje ce CaMo KOA HOBYaHe KasHe.

OBakBO oOpMepaBaiwe KasHe IpeABUDEHO
je camMo Kop oApebeHMX Ipekpiuaja Koa
KOjUX TO OATOBapa INPUMPOAM MpeKplIaja.
Y mnuTamy Cy Npekpliaju KOop Kojux je
HOBYAHM M3HOC oApebeHor eaemeHTa
npekpuIaja oa Hajpeher 3Hayaja 3a OljeHY
TEeXVHE Y4MIbEHOI IPEKpIIaja, TaKo Ad je
NOTpeOHO YIpaBO Ty Cpa3Mepy MMaTu Y
BUAY IIpU OAMepaBamwy kasHe. OBaj cucrem

pénal, Revue internationale de droit pénal, No. 1-2/1988.
crp. 281.

'8 Varinard A; Joly-Sibuet E: op. cit. cTp. 195.

Gauthier J: Les problemes juridiques et pratiques posés
par la difference antre droit criminel et droit administratif
pénal, Revue internationale de droit pénal, No. 1-2/1988.
crp. 409.

2 Delmas-Marty M: op. cit. cTp. 34.
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Such a meting out of penalty refers only to
certain torts where it corresponds to the
nature of the tort itself. These are the torts
where the money amount of a certain tort
element is of greater importance for the
evaluation of the seriousness of the offence,
so that it is necessary to take into account
that proportion when meting out penalty.
This system, however, does not include
the elements of legal or court meting
out penalty. Legal meting out of penalty
is prominent since the law defines the
maximum proportion which can be applied
when prescribing and meting out a penalty,
and the regulation referring to the tort
prescribes the maximum proportion for that
particular tort; on the other hand, meting
out penalty by the court or the institution
authorized for tortuous procedure is done
in such a way that they mete out which
proportion, within the set limits, will be
applied. In this way all the circumstances
(both extenuating and aggravating) are
taken into account, since the proportion
which will be applied depends on them.
Such a way of meting out a penalty can be
applied to natural persons, legal persons
and authorized persons and entrepreneurs.

In our law of torts such a system is
included in the Law of torts violating the
federal regulations and the Law of Torts of
Montenegro, while it is not mentioned in
the Law of Torts of Serbia. The Law of torts
violating the federal regulations provides
for such a possibility when meting out a
penalty only for the torts which represent a
very serious violation of federal regulations.
According to the provisions of this Law
(Article 27) pecuniary penalty for a tort,
when it is meted out by the proportionate
method, can be twenty times higher than
the value of the damages caused, unfulfilled
obligation or the value of goods or some
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UIAK CAAPXKM M €AeMEHTE KaKO 3aKOHCKOT,
TaKO M CYACKOT OAMepaBamba KasHe.
3aKOHCKO OAMepaBame KasHe AOAasu
AO M3paXaja YTOAMKO IITO C€ 3aKOHOM
oApebyje MakcumaaHa mpomopuMja Koja
ce MOXe NMPMMEHUTH NpY NMPONUCUBAIY U
OAMepaBamby KasHe, a NPONNUCOM KOjUM je
oApebeH Impekpiiaj mpormucyje ce MaKCUMyM
IporopLyje 3a Taj NPEeKpIIdj, a CYACKO,
OAHOCHO OAMepaBame KasHe OA CTpaHe
opraHa KoOj BOAM IPEKPIIAjHU IOCTYHAK,
TaKO IITO TpeKpLIajHM OpPraH OAMepaBa
Kojy he nponopuyjy, y mponyucaHom oKBupY,
Ad TIpPMMEHM Y KOHKPETHOM CAY4ajy. Ha Taj
Ha4MH UIAK Ce U TPV OBAKBOM OAMeEpPaBalby
y3UMajy y 003Mp CBe OKOAHOCTH Koje
yIudy Aa KasHa Oyae Beha uaum Mama
(orexxaBajyhe u oaakiaBajyhe okoaHoCTH),
jep oA muX 3aBucHU Koja he ce mpomopiuja
y NpONUCAaHUM OKBMPMMA IPUMEHEHUTMU.
OBakaB HaYMH OAMepaBamba Ka3He MOXe ce
TIPYMEHUTH Y OAHOCY Ha (U3MYKa, IPaBHA
Y OATOBOPHA AL U TTPeAY3eTHHUKe.

Y HameMm IpeKplIajHOM IIpaBy OBaKaB
CHUICTEM OAMepaBama Ka3He I03Hajy 3aKOH
0 Tmpekpluajuma Kojuma ce moBpebyjy
caBeaHu npomucu u 3OIl Llpue Tope,
Aok 30IT Cpbuje oBakaB cucTeMm He
IIOMUIbe. 3aKOH O IIpeKpluajuMa Kojuma
ce noBpebyjy caBesHu mpomucu npepBuba
OBakBy MOryhHOCT oOAMepaBama KasHe
caMO 3a IIpeKplIaje KOjU IpPeACTaBM»Ajy
TEXY TOBpeAy caBe3HMX mpomuca [Ipema
oapepbama oBor 3akoHa (4AaH 27) HOBYaHA
Ka3Ha 3a MpeKpllaj, Kapa ce OHa OAMepaBa
IIPOMOPLIMOHAAHUM METOAOM, MOXKe Aa
OyAe AO ABAAECETOCTPYKOI M3HOCA IpHU-
qMbeHe IITeTe, HeU3BplieHe oOaBe3e MAU
BpPeAHOCTHU pobe MAU ApYre CTBapu Koja je
npeameT npekpuraja. Ilpema 30I1-y Lipue
Tope (uaan 27) oBako mpomycaHa HOBYaHa
Ka3Ha MOXe AQ OYyA€e A0 ABOCTPYKOT M3HOCA
npubaBseHe UMOBUMHCKE KOPUCTH, KaAa CY

other thing which may be the subject of
the tort. According to the Law of Torts of
Montenegro (Article 27) such a prescribed
pecuniary penalty can be double the amount
of acquired material gain, when referring to
natural and authorized persons, and ten
times higher than the amount of damages
caused, unfulfilled obligation or material
gain acquired if it refers to legal persons or
entrepreneurs.

As we have already said, the Law of Torts
of Serbia does not include such a way of
meting out a pecuniary penalty, but it still
appears in some republic laws (for instance,
Property Tax Law, Art. 41; Excise and
Turnover Tax Law, Art. 72-75; Enterprise
Profit Tax Law, Art. 77; Individual Income
Tax Law, Art 192-193). We think that in
these cases there is no obstruction to apply
this system of meting out a penalty, but
only within limits of general minimum and
maximum of the tort as provided for by the
Law of Torts of Serbia, whereas it is obvious
that these regulations should be mutually
adjusted in the future.

The maximum proportion prescribed
for some torts according to a regulation
referring to the tort can be even lower, for
instance up to double, five times or eight
times higher amount. For instance the
Customs Law Art. 189, Par. 1, says that a
company or some other legal person will be
punished for the said tort by the pecuniary
penalty ranging from one to ten times
higher amount of withheld customs duties,
or from one to four times higher amount of
the value of the goods if it is not subject to
customs duties or the customs duties are
not paid for that goods, and in Art. 190,
Par. 1, it provides for the punishment of
the company or some other legal person by
the fine amounting from one to five times
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y muTamy Qu3NYKa M OAOBOPHA AMIA,
AO AECETOCTPYKOT M3HOCA yuMH-eHe IITeTe,
HeusBplleHe obaBese VAM IIpubaBsEHe
VMIMOBMHCKe KOPUCTM, aKO Cy Y IUTamby
IIpaBHAa AMLIA UAU TIPEAY3ETHULIN.

Kao mro cmo Beh pexan, 3OIT Cpbuje
He I[I03Haje OBaKaB HAYMH OAMepaBama
HOBYaHe Ka3He, aAll Ce OH UIIAK IIojaBmyje
Y HOjeAVHUM peryOAMYKMM 3aKOHMMa (Ha
npuMep, 3aKOH O NOope3y Ha MMOBUHY YAQH
41; 3aKOH 0 aKl1M3aMa U ITope3y Ha IIPOMET,
4YAQHOBMU 72-75; 3aKOH O MOpe3y Ha AOOUT
npepyseha, yaaH 77; 3aKOH 0 mope3y Ha
Aoxopak rpabaHa, yaanoBu 192-193). Yunu
HaM Ce AQy 0BaKBMM CAY4YajeBMMa He TI0CTOj U
CMeTHha 3a IpUMMeHy TaBaKBOI CHUCTEMa
OoAMepaBamwa Ka3He, aAll CaMO Y TpaHMLjaMa
OIIITET MMHMMYMa M MaKCMMyMa OBe Ka3He
npeasubene 30IT-om CpoOuje, mpu yemy je
OUYMIAEAHO Aa Te mporuce yoyayhe Tpeba
MehycoOHO ycKAAAUTIL.

[lpepBubeHa MakcMmaAHa MpoIOpLMja
KOA TIOjeAMHMX TIpeKplliaja IpemMa MpOInCy
KojuM je mpekpiaj oppebeH moxxe 6utn
U Mama, HA TIpUMEpP AO ABOCTYKOT,
MIETOCTPYKOT VAU OCMOCTPYKOI M3HOCA.
Tako Ha npumep, LlapyHCKM 3aKOH y YAaHy
189 craBy 1, mpeaBuba Aa he ce HoBuUaHOM
Ka3HOM OA jeAHOCTPYKOT AO A€CETOCTPYKOT
usHoca yckpaheHe 1lapuHe, OAHOCHO OA
jEAHOCTPYKOI AO 4YeTBOPOCTPYKOT M3HOCa
BPEAHOCTH pobe ako poba He MOAAexe
naahawy 1apuHe ¥MAM ce Ha poOy He
naaha napuHa, xasHutu mnpepysehe wmanm
APYTO MPaBHO AMLIE 32 HEKU OA HaBEAEHUX
IpeKplIaja, a y yaany 190 crasy 1, mpeaBuba
KaKHbaBatbe Ipeay3eha A Apyror mpaBHOT
AML}A HOBYAHOM KAa3HOM OA jeAHOCTPYKOT
AO TIETOCTPYKOT M3HOCa ycKpaheHe LjapuHe,
OAHOCHO OA jEAHOCTPYKOT AO ABOCTPYKOT
M3HOCA BpEAHOCTU pobe ako poba He
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higher amount of the withheld customs
duties, or from one time to double amount
of the value of the goods if it is not subject to
payment of customs duties or the customs
duties for the goods are not paid for the said
torts.

In this way we achieve that the penalty in
these cases is appropriate first of all to the
seriousness of the offence, but also to the
particular case and all other circumstances
which characterize the offence and the
perpetrator.

The said laws of torts define only the
maximum proportion, but not the minimum
proportion. However, both minimum and
maximum proportion can be defined by a
special regulation referring to the tort. For
instance, the Customs Law in Art. 188, Par.
1 determines the special minimum of the
proportion defining that a fine ranging from
double to twenty times higher amount of the
withheld customs duties, i.e. from one time
to eight times higher value of the goods if
the goods are not subject to customs duties
or the customs duties are not paid for that
goods will be collected from the company
or some other legal person for some of the
torts stated further in the text. But in all
those cases when the regulations do not
state the minimum proportion it should be
taken into account that it begins with the
same fine amount as the value according
to which the amount of fine is determined
proportionally.

In addition to this, the laws do not
determine whether the proportion applied
has to be expressed in whole numbers
or if it is possible to use decimals, for
instance 2.5 times. Such a possibility
would also raise a question whether the
quotient of proportion could be less than
one, for instance 0.5. Although the strictly
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nopAexe naahamwy LapyHe MAM ce Ha poOy
He naaha 11apKHa 3a HaBepAeHe IpeKplIaje.

Ha Taj HauMH MOCTIOKE Ce Aa OAMEpeHa
Ka3Ha y TaBaKBUM CAy4YajeBMMa OAroBapa
Ipe CBera TEeXXMHU YUMIEHOT MpeKplIaja,
aAl Aa MUCTOBpeMeHO Oyae mpuaarobena
32 KOHKDETaH CAy4aj U CBUM APYIUM
OKOAHOCTMMA KOje Y KOHKPETHOM CAYYajy
KapakKTepUIly YYMIbeHM IpeKpiidj U
BEroBor y4mHnoua.

[lomenyTM  3akoHM O  IpeKplIajuMa
OAPEAMAM Cy CaMO MaKCUMYM IIpoIopLyuje,
a He U eH MMHUMYM. MebyTum, nocebHum
IPONMCOM KOjuM je oApeheH mpexpiuaj
MOXe Outu yTBpheH M MUHUMYM ¥
MaKCUMyM IIpOIOpLMje y OKBUPY KOjUX
ce TMpeKplIajHM OpraH MOXKe KpeTaTu
IPUAMKOM OAMepaBama Ka3He 3a KOHKpeTaH
npekpuraj. Tako Ha mnpumep, LlapuHcku
3aKOH y yAaHy 188, craBy 1, yrBpbyje n
nocebaH MMHUMYM Hpornopuyuje oppebhyjyhn
Aa he ce HOBUAaHOM KazHOM OA ABOCTPYKOT
AO ABAAECETOCTPYKOI M3HOca yckpaheHe
LlapyHe, OAHOCHO 0pA jeAHOCTPYKOT A0
OCMOCTPYKOT M3HOCa BPEAHOCTU pobe aKko
poba He mopaexe maahawy LiapuHe MAU
ce Ha pobOy He maaha napuHa, KasHUTH
npeAysehe MAM APYTO IPAaBHO AMLi€ 32 HEKU
0A Aaie HaBeAeHMX Tpekpiuaja. Mebyrtuwm,
y CBUM OHMM CUTYyalyjaMa rAe NPOINCOM
KojuM je oppebeH mpekpuraj Huje yrBpheH
MMHUMYM TIPOIOPLMje, MOPaAo 01 ce y3eTn
AQ OHA MTOYMIbe OA MCTOTA M3HOCA Ka3He Kao
IITO je ¥ BeAM4MHa IIpeMa KO0joj ce BMUCUHA
KasHe IPONOPLIMIOHAaAHO oApeDyije.

[Topep Tora, 3akoH He oapebyje aa An
cpasMepa Koja ce IpuMemyje Mopa 6utn
u3pakeHa IIPUMEHOM LieAux OpojeBa
uAM je Moryha mpumeHa AelMMaAa, Ha
npumep 2,5 myra. OaxkBa MoryhHocT
IoCTaBMAa OM U TIUTale Aa AU Ou
KoebUILIMjeHT NpOmopLKje MOrao OuUTU U

linguistic interpretation could allow for this
proportion as well, it would not correspond
to the intention of the law-maker or the
practical needs (especially not the one
with the quotient less than one), so it is not
known whether it has ever been applied.
It is not clear also whether the regulations
referring to the penalty extenuation could
be applied and how, since they might even
accentuate the problems which have already
been presented.

Ak

The presented manners of meting out
penalties in our law of torts show that it
contains a developed and worked out in
detail system of meting out penalties. Such
a system enables the implementation of
punishing policy both by the law-maker
and the institutions dealing with torts and
provides for finding as adequate and as just
penalties for the perpetrators as possible
for all particular cases and under various
circumstances occurring in  practice.
This is the way to achieve the most of
the punishing purpose and suppress the
tortuous behaviour in society, protecting in
this manner also all these values which are
protected by the law of torts.
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Dorde Dordevié

MamU oA jepaH, Ha npumep 0,5. Vaxo ce
CTPUKTHUM je3UYKMM TyMauyelheM MOXe
AO3BOAUTM M OBaKBa IIPOIOpLMja, OHA He
O OArOBapaAa HY MHTEHIIMjY 3aKOHOAABLIA
HM MPaKTUYHMM MOTpebaMa (IOrOTOBY He
OHa ca Koe(UIMjEeHTOM MamUM OA jeAaH),
Ma Hyje MO3HATO AQ AU je y IPAKCU Herpe
npuMemVBaHa. Takohe Huje jacHO Aa Au
OM ce KOA OBaKBOI HauMHa OAMepaBamba
Ka3He MOTA€ M KaKO NPMMEHUTU OApPeADde
0 yOAakaBamwy KasHe, jep Ou ce y jour Behoj
MepH TM0jaBUAM TPOOAEMH O KojuMma je Beh
OuAO peun.

K

VI3A0KeHM HauMHM OAMepaBamba KasHe Yy
HalleM IPeKpIIajHOM MpaBy IOKa3yjy Ad
OHO CAaAPXKM jeAaH pasBUjeH U AeTasHO
paspabeH cucteM oaMepaBama KasHe.
TakaB cucrem omoryhaBa peaansauujy
Ka3HeHe NMOAUTMKE KaKO 3aKOHOAABLIA TAaKO
Y MIPEKPIIAjHMX OpraHa Koju U3puyy KasHe
yYMHMOLMMA MpeKpliaja u o0b6e3bebhyje y
CBUMM KOHKDETHMM CAy4YajeBMMa IIPOHa-
AaXeme ILITO apeKBaTHMjeIr M INTO IIpa-
BUYHMjeT pearoBama Ka3HOM IpeMa Y4MHU-
oLMMa NpeKplIaja Y pasAMdnTUM Moryhum
cuTyalyjaMa Koje ce y Npakcy I0jaBaoYjy.
A ympaBo BoheweM TakBe KasHeHe IOAMU-
TMKE M TaKBUM OAMepaBameM Ka3HU 3a
NpeKpliiaje HajBuile ce Moe mnoctuhu
Ha OCTBapMBamy CBpXe KaKmbaBama 3a
npekpliaje ¥ Cy30ujamy IpeKpIIajHOT
TNIOHAlllalba Y APYLITBY, & TUMe U 3aIUTUTU
CBMX OHMX BPEAHOCTMU KOje Ce IIPeKpPILIajHUM
IpaBoM 3auTuhyjy.
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