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Abstract: The administration, a part of which is police, passes diverse legal acts. A
prominent place among these belongs to material acts, which include administrative actions and
administrative measures. It should be noted that the issues related to administrative measures have
not been properly addressed so far in expert legal literature. This paper therefore presents an
attempt to provide additional information about the very concept of administrative measures in
legal theory and existing legislation, focusing on police measures taken to protect public order.
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1. Introduction

Administration acts are not only legal, but also material ones. Unlike
administrative acts as A form of exercising administrative authority, which
present statements of will by which legal relationships are created, modified or
abolished and therefore have immediate and independent legal effects, material
acts are bodily acts legally relevant or irrelevant that have no immediate or
independent legal effect.

It is well known that the activity of the administration does not only
include the passing of administrative acts but also a range of individual acts and
actions that have no immediate legal effect. These acts and activities greatly vary
in character and range from simple material actions to acts provided for by the
law, but the crucial fact about all of these is that they have no immediate legal
effect. As some authors have pointed our, “legal effects must stem directly from
the very act, or they are not immediate.””

* E. Forsthoff, Traite de droit administratif allemand, Bruxelles, 1969, p- 313.
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These acts are referred to by various terms in legal theory. Thus the most
commonly used terms include: material acts (Puguit), individual non-legal acts
(Debbash), unilateral acts without legal effect (Vedel), and even natural acts
(Eisenmann).”

In our legal theory the most frequently used terms include: material acts,
administrative actions, concrete act of administration outside administrative act,
etc., whereas the existing legislation most frequently uses expressions such as
individual acts, actions and measures.

Besides, material acts of administrative organs have been given an
extremely modest consideration in both national and international professional
literature, especially when compared to the administrative act.

Legal theory and legislation refer to both administrative actions and
administrative measures. However, the same pattern of giving a less prominent
role to administrative actions as compared to administrative acts also prevails here
and administrative measures are given less attention than both administrative
actions and administrative acts.

2. The Notion of Administrative Measures

The term administrative measures can be encountered in literature, but
without pretensions to define it clearly and make a distinction between them and
administrative acts or administrative actions. S. Popovic thus points out that
“coercive and restrictive measures as a rule are performed by state organs (law
enforcement organs, national defense, courts by pronouncing sentences of
imprisonment or other sentences)... the implementation of coercive measures and
restrictions can be performed by individual acts, but also through administrative
actions.”§.

P. Dimitrijevic emphasizes that performing actions of law enforcement is
necessarily governed by legal rules — regardless of whether they are performed
contrary to the will of the subject to which they pertain, or they do not have legal
character. This author concludes that the administrative actions are such a form of
law enforcement actions “which includes performing the measures of coercion or
restriction based on the law in specific cases toward specific subjects.”**

The existing law also recognizes the term administrative measures. Thus
the Constitution of the Republic of Serbia (Section 202) envisages that in
emergency or state of war departures from human or minority rights granted by

M. Stassinopoulos, Traite des actes administratifs, Paris, 1954., p. 75. This author also calls them
decisions that cannot be carried out.

*D. Milkov, Pojam upravnog akta (doctoral thesis, unpublished), Novi Sad, 1983, p. 289-292.

%'S. Popovi¢, Upravno pravo (opiti deo), Beograd, 1995, p. 332-334.

" P. Dimitrijevi¢, Osnovi upravnog prava, Beograd, 1989, p. 276.
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the Constitution are allowed, but only to an extent that is necessary. These
departures must not lead to discrimination based on race, sex, language, religion,
nationality or social background. The measures involving departure from human
and minority rights shall cease upon ending the state of public emergency or war.
These measures must in no way refer to the rights provided for in Sections 23, 24,
25, 26, 28, 32, 34, 37, 38, 43, 45, 47, 49, 62, 63, 64 and 78 of the Constitution. It
is to that effect that the Law on State Administration of the Republic of Serbia
(Section 12) provides that state administration authorities draw bills and other
regulations and general acts for the Government and propose development
strategies and other measures that mould the Government policy. Section 18,
paragraph 1 provides that state administration authorities supervise the
enforcement of the Law and other regulations through inspection and direct
insight into actions of both physical and legal persons, prescribing, within their
powers, certain measures on the basis of results of such supervision. Section 19
envisages that the state administration authorities are to see to it that the work of
public services is in keeping with the law. Here also the state administration
authorities take measures within their legal powers.

There are numerous examples of such and similar cases in the norms of the
existing legislation. However, it is generally recognized that the authors of these
legal acts have used the concept of measures very broadly and inaccurately,
without any intention to embark upon defining the notion.

As we can see, the concept of administrative measures is more frequently
used in regulations and in practice than in theoretical literature. The practical use
requires that the concept and contents of administrative measures be studied, as
well as their planning for specific purposes. It is vital to explore specific activities
involved in these measures, the issues of jurisdiction and responsibility for their
implementation, as well as legal rules, tactical aspects and other relevant issues.
From the legal point of view, it is vital to ensure legal grounds for all activities
related to administrative measures including the very decision to take the said
measures. Naturally, there should be a valid reason for making such a decision.
However, the decision will primarily depend on the quality of available
information and successful estimates of situations, that is, on converting the
information into appropriate decisions. When assessing the situation, the legal
aspect of the problem should be restricted to most important questions — the ones
related to the scope, contents and range of available powers that the authorities are
entitled to, as well as their applicability and effect in the specific situation.
Problems arise on the level of principles on which successful administrative
measure is based, then with respect to the method of managing used in the
realization of such a measure in the given situation, and, finally, with respect to
finding objective criteria for evaluating the results of the applied measures in the
context of achieving the topmost aim of administrative authorities’ entire activity.
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An administrative measure is not something apart from an administrative
act or administrative procedures. It is most frequently imposed by an
administrative act and enforced by administrative procedures or stems directly
from the law. Administrative measures present certain activities performed by the
state administration authorities the purpose of which is to achieve the goal set for
performing tasks and jobs that is within their jurisdiction, and this goal is achieved
by passing an administrative act or instituting administrative procedures, or even
sometimes in both of these ways. From the legal point of view, administrative
measures should be seen primarily as implementation of a larger number of
administrative actions with a view to achieving a specific goal in a given situation,
all in keeping with the law. The implementation of a number of administrative
actions within an administrative measure should lead to a concrete goal for the
purpose of which it has been taken, just as the implementation of a single
measure. Still, the form of an administrative measure cannot be independent from
and above the legal form, and its actual effect cannot be more important than legal
grounds. Measures, as a rule, involve legal activity of the administrative
authority, i.e. the passing of such legal acts and implementing such material acts
as may be relevant.

The administrative measures that are thus understood are characterized by
a number of important elements. Firstly, the administrative measures are strictly
legally envisaged and governed, based on the law. Their legality is twofold: it
refers both to the contents and the form. The contents-related legal aspect of
administrative measures primarily concerns legal prerequisites for their
application and respect for certain legal purpose. On the contrary, if an
administrative measure is aimed at achieving another purpose (which is not
envisaged or is illegal) than we can speak about misuse (or abuse) of the right to
take administrative measure. The formal aspect to the legality of administrative
measures refers to the clear and precise legal jurisdiction for the implementation
thereof, as well as to the legality of the procedure, the manner and development of
the implementation.

Secondly, the purpose of administrative measures is to enforce law, which
means to achieve specific public goals in legal ways. It does not have to refer to
the very enforcement of the law, but also to preparing conditions for creating law.

Thirdly, administrative measures are characterized by authoritativeness
typical of administration as a function of state authority. Authoritativeness of
administrative measures can be more or less prominent. They may be taken for
preventive purposes, but this does not imply an absence of authoritativeness.

Fourthly, administrative measures are taken only in keeping with certain
principles. There are a number of these principles. The principle of lawfulness
implies that the administrative measures are taken in keeping with the law. The
principle of proportionality presumes that the administrative authority usually has
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a number of legally possible and appropriate measures at its disposal but that it
should chose the one or ones that will serve the specific purpose or goal causing at
the same time as little damage to the subjects involved as possible. This principle
is explicitly referred to in the General Administrative Procedure Act in the part
related to execution (Section 263), to the effect that if it is possible to execute an
order in more than one way and using different means, it will be executed in such
a way and using such a means as to achieve the set goal and be the mildest
towards the subject. This article emphasizes that on Sundays, during state
holidays and at night the orders can be executed only if there is a danger in their
postponing and if the authority in charge of execution has issued a written
warrant. The principle of limited time duration of an administrative measure
means that the duration of a measure is restricted to the period of time necessary
to achieve the goal for the purpose of which the measure was taken. In keeping
with the principle of independence, the state administration authority takes only
necessary, most favourable and legally possible measures bearing in mind jobs
and tasks assigned to it in keeping with its function performed in the system of
government.

3. Administrative Measures of Police in Executing
their Duty Related to Protction of Public Order

The implementation of administrative measures on the part of
administrative authorities, within their powers, is inevitable. The same should be
understood in the case of administrative measures enforced by police in the
execution of their duties and within the powers vested in them.

It is widely known that one of police jobs is to protect public order. It
implies organized and continued activity on the part of police aimed at ensuring
stable public order, or the optimal state of security in this sphereﬂ.

We can distinguish the following activities in the process of protecting
public order:

1. Monitoring and considering the state of public order;
2. Estimates and prognosis of the state of public order;
3. Decision-making related to measures for the protection of public order and
planning of such measures;
4. Preparing and organizing implementation of planned measures ;
Supervising, coordination and control of planned measures
implementation;

9]

" D. Vasiljevi¢, Osnovi prekr$ajnog prava sa zastitom javnog reda i mira (Introduction to Offence
Law and Public Order Protection), Beograd, 1998, p.102
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6. Informing, analyzing and documenting phenomena and events and
measures taken.
In this paper we shall focus on police activities mentioned in items 3, 4, 5,
and 6 which concern measures.

3.1. Decision-making related to measures for protection
of public order and planning of such measures

All measures taken by police in order to secure public order may be either
preventive or repressive.

Preventive measures are aimed at preventing certain manifestations and
events that jeopardize security. They are regarded to be primary measures
because the basic goal in all security activities, including public order, is to
prevent manifestations and events that present security threats.

Preventive police measures are manifest in constabulary and patrol
activities, permanent duty activities, traffic regulation and control, operative
monitoring of persons presenting security threats with respect to public order
(multiple recidivists, alcoholics, mentally deranged persons, etc.), operative
monitoring of facilities and places most frequently related to violations of public
order (catering facilities, railway stations, bus terminals, crowded streets and
squares, public transportation means, etc.), initiating independent or joint
activities with other authorities and institutions (inspection organizations,
institutions of culture and education, health institutions, etc.) whose activities,
beside the primary function, also has preventive role with respect to maintaining
stability in the sphere of public order.

Repressive measures primarily comprise efficient prosecution of
perpetrators of criminal acts and offences against the public order as well as
adequate policy of sanctioning by relevant authorities in proceedings instituted for
both summary and indictable offences. The repressive measures include
performing special operations in a specific time and a specific place (police raids,
blockings, stepped-up surveillance of persons and facilities, etc.)

Decision-making related to the type and scope of measures to be taken will
depend on the results of monitoring, evaluation and prognosis of further
developments regarding security issues in the sphere of public order. A decision
to take measures in order to protect public order specifies the types and scopes of
measures to be taken. It is upon the senior officer in charge to choose which types
of measures are to be taken, what their scope is to be and what intensity is to be
applied. For instance, urban environments will call for 24/7 foot and patrol beats,
occasionally combined with patrolling in keeping with security estimates. Certain
endangered facilities may also call for a raid or stepped-up control of persons at
some point in time.
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On the other hand, patrolling as a rule will be planned in rural areas, but
permanent or temporary beat sectors can also be defined on the basis of security
estimates.

A decision principally defines the measures that will be taken, their scope
and intensity, which depend on the state of security in a specified area. The
decision must be subject to changes in keeping with the state of security.
However, frequent changes and extensions are not good because they may
indicate certain flaws in monitoring and evaluating the state.

Based on the decision on the type and scope of envisaged measures in a
certain area, the plan for their implementation is drawn. The plan of measures
presents the implementation of the decision and its practical implementation. The
plan refers to the area, time, forces and means to be engaged in the activities of
protecting public order.

Depending on the security issues and other relevant factors, long-term
plans can be made for beat and patrol activities, operative surveillance of certain
categories of persons and facilities, whereas certain, mostly repressive measures,
are planned depending on the trends and developments of security issues for
shorter periods of time, on a weekly or monthly basis.

The plan of measures is subject to changes depending on the development
of security situation.

3.2. Preparing and organizing implementation of planned measures

Implementation of the planned measures calls for thorough preparation
which includes both preparation of the manpower to be engaged and the technical
means which are to be used.

The preparation of manpower includes providing timely information on
the content of the planned measures, aims to be achieved and modalities in which
the planned measures are to be carried out, specific tasks and deadlines for their
performance, checking the competence of police officers for the efficient
performance of the planned measures, the examination of their medical status,
both physical and psychological, the preparation of senior officers.

The preparation of technical means comprises the checks of vehicles,
equipment, arms and communications, as well as efforts to ensure that all of these
are fully operational.

Following a high standard preparation for implementing the planned
measures, the organization of their implementation is to be undertaken. This
organization includes assigning specific tasks and jobs clearly stating the
dynamics of their realization, the making of daily, weekly, and, where possible,
monthly schedules for all police officers, as well as the organization of adequate
dispatching of officers engaged to perform specific tasks.
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3.3. Supervising, coordination and control
of planned measures implementation

Supervising of police officers’ activities in the realization of the planned
measures is an important factor in the work officers in managerial positions. The
supervision aims to ensure that the officer in charge is immediately and
continuously informed of the quality and dynamics of the planned measures
implementation. The supervision ensures the timely evaluation of the quality and
scope of realization and allows possible correction in the plan and changes of the
decision if necessary.

Supervision activities are diversified and include constant and immediate
reading of reports and other documents created in the process (reports on offences
and criminal acts, official notes, etc.), direct communication with law enforcement
officers and exchange of spoken information, evaluation and conclusions on both
regular and emergency meetings and debrief sessions, using the regular
information system and realizing the plan of control activities.

Coordination in the process of realization of the planned measures focuses
on harmonizing activities of different organization units or parts of the same
organizational unit engaged in the performance of the task. The coordination
achieves and ensures unified acting of all organizational parts in the engaged
structure and rational use of forces and means with maximum of efficiency. In
the process of coordination the required expert assistance is provided for the
engaged forces and possible changes in activity plans are made if the need arises.

Control of the realization of planned measures is a planned activity aimed
at ensuring direct insight into the quality and scope of performed tasks of each and
every engaged police officer. It is performed in keeping with the set plan which
defines the aim of control, the time and the person in charge. A special form of
control is daily survey of reports, offence and crime records, official notes, and
other documents produced in the course of routine procedures.

3.4. Informing, analyzing and documenting phenomena
and events and measures taken

The realization of planned activities related to maintaining public order
must be accompanied by an efficient system of informing. This system has its
normative and practical framework on the level of all organizational units of the
Ministry of the Interior and it is involved in all stages of the realization of planned
measures.

Regarding the analysis, it is vital to ensure its objectivity, which means
that all elements of the process must be critically evaluated. The evaluation must
be based on accurate and factual reports and possible flaws that may be observed
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must not be tolerated or passed by, but their causes should be established so as to
use them for improving further activities.

The analysis comprises the quality of monitoring and defining the security
situation, the quality of security evaluation, the correctness of the decision and
quality of activity planning, preparatory activities, ways of organizing and
implementing the planned measures, coordination, managing and functioning of
the information system.

Documenting the phenomena and events and the measures taken
concerning them is performed in keeping with the existing normative acts (books
of regulations, guidelines, etc.). Namely, there are provisions for the ways of
documenting every element of activity, the distribution of these documents and
their storage.

4. Conclusion

We have briefly discussed the police measures related to public order
protection. However, there are substantially more measures of the same
complexity that the police are in charge of. In any case, administrative procedures
must be based on and limited by law, i.e. they can be performed only in keeping
with regulation, they are of authoritative character, their purpose is to implement
law and they are performed in keeping with certain principles. However, they
should be distinguished from those that have no explicit norms and frequently do
not require such norms. Such measures are also included in police work. For
example, the preparedness of necessary police force for major sports
manifestations and public meetings, the contacts between police and the
organizers of such events who are responsible for maintaining order at such
conventions, informing citizens for better protection against criminal acts and the
like. Since secrecy is a prerequisite of successful police activities, certain police
measures cannot be observed at all. However, this does not mean that such
measures do not have legal grounds. Legislation in some countries contains
specific provisions regarding this matter, whereas statutes of some other countries
are more or less indirect. The former group of laws refers to these secret
measures by using terms such as “making photographs and sketches”, “analyzing
audio recordings”, “technical means of secret surveillance”, “using reliable
persons and informers”, which all point to secret intelligence gathering which
provides police with necessary information. The essence of such secret
intelligence gathering is that it cannot be observed as police activity. The latter
group of countries, including ours, has statutes which contain provisions from
which it can be more or less indirectly inferred that there are certain undercover
police operations, not to be observed when practically used. These statutes
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contain provisions referring to “means and methods”, “departing measures”, and
the like. In fact, police cannot successfully perform its functions related to
prevention or repression of crime unless parts of their activities remain secret.
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PE3UME

VY oBoM pamy maxma je mocsehena mojMy ympaBHHX Mepa ca OCBPTOM Ha
Mepe MOJUIMje W TO Ha OHE Mepe Koje MOJHIHja Mpeay3uMa y oOaBibamy
MOCJIOBA 3AIITUTE jaBHOT pe/ia M MUpA.

VYnpaBHa Mepa He IPEACTaBJba HEIITO IITO jeé OJBOJEHO OJ] YIIPABHOT aKTa
W ynpaBHHX paamu. Hajuemhe ce oHa Hamehe ynpaBHUM akTOM, a MPHUHYIIHO
OCTBapyje BPLICHEM YINPAaBHUX PAJbH, WIM MaK CIEAM HEMNOCPEJHO Ha OCHOBY
3aKOHa. YTIpaBHE Mepe NpelCcTaBibajy ojapeheHe aKTUBHOCTH OpraHa JApKaBHE
yIpaBe Koje Cy yCMepeHe Ka IIMJby KOju Tpeba moctuhu y BpIIEHY MOCIOBA U
3ajaTaKa U3 HKUXOBE HAJUIC)KHOCTH, @ Taj LMJb CE€ OCTBApYje MM JOHOIICHEM
YIPaBHOT aKTa, WM BPIICHEM YIPAaBHHUX PaJIibH, a HEKaJa 3ajeJHO M jeJIHUM U
JIpyruM. YTpaBHE Mepe ca MpaBHOI CTAaHOBHUINTA Tpeda MoCMaTpaTH Ipe CBera
Kao UCTOBPEMEHY MPUMEHY Y HEKOj KOHKPETHO] cuTyanuju Beher 6poja ynpaBHUX
paamy paau moctu3ama oapeheHor nuiba a CBe y CKiIaay ca 3akoHoM. [Ipumena
BUIIIE YNpPaBHUX paIibU y CKIOIy HEKe YIpaBHE Mepe Tpeba Oam kao u
MojeIMHaYHa TIPUMEHa jeTHe Mepe Ja JIOBEe 10 CTBAPHOT IuJba 300T KOjer je u
npenysera. [Ipu Tome, ojaBHE OOJIMK yIpaBHE Mepe HE MOXKe OWTH He3aBHCaH U

[142] NBP - Journal of Criminalistics and Law



THE CONCEPT OF ADMINISTRATIVE MEASURES FOCUSING
ON POLICE MEASURES

n3HaJ npaBHe Gopme, a pakTHuku edekar BaXKHUjU OJ TPaBHOT OCHOBA. Mepe 1o
MpaBWIy TOAPa3syMeBajy TNpaBHY AaKTUBHOCT OpraHa yIpase, Tj. JOHOILICHE
oaroBapajyhux mpaBHHUX U Ipeay3uMamke opel)eHnx MaTepujaHIX aKara.

[To3Haro je ma je jemaH ox MOCIIOBA TOJHMIMjE M 3aIITUTA jaBHOT pena u
mupa. To moapasymeBa opraHH30BaHy W KOHTHHYHpPaHY aKTUBHOCT TIOJIAIUjE ca
IUJBEM J1a ce 00e30eau cTabuiiaH jaBHH pell U MUP, OJJHOCHO ONTHUMATHO CTaHke
0e30e1HOCTH y 0BOj 00J1acTH.

VYKpaTKO CMO H3JI0XKWIIM Mepe TOJIUIKje Yy BE3U ca 3aIITHTOM jaBHOT pena
¥ Mupa. MehyTum, 0BaKko CIIOKEHHUX Mepa Koje Mpeay3nuMa MoJHIMja UMa 3HaTHO
BHIIE. Y CBAaKOM CIIy4ajy yrnpaBHE Mepe MOpajy MMAaTH IIPaBHU OCHOB U OKBHUD, Tj.
MOTY C€ Mpeay3uMaTH camMoO Y CKJIaJy ca NpOIUCHMA, AyTOPUTATUBHOI CY
KapakTepa, CiIy>)ke IPUMEHH TpaBa M IMpeay3uMajy ce y CKiIanay ca oapehernm
HayveInMa.

SUMMARY

This paper focuses on the concept of administrative measures with special
reference to the measures undertaken by the police while performing the jobs
related to the protection of public order and peace.

The administrative measures do not represent something which is separate
from the administrative acts and administrative actions. It is most often imposed
by the administrative act and enforced by performing administrative actions, or it
is pursued directly based on law. The administrative measures represent certain
activities of the state administrative entities which are directed towards the goal to
be achieved in performing jobs and tasks within their jurisdiction, and the goal is
achieved either by the enactment of the administrative act or performing of
administrative actions, sometimes by both. From the legal point of view, the
administrative measures should be regarded primarily as a simultaneous
application of a number of administrative actions in a specific situation in order to
achieve a certain goal and all pursuant to the law. The application of several
administrative actions within an administrative measure should lead to the real
goal because of which it was taken in the first place in the same way as the
application of an individual measure. The form of administrative measure at that
cannot be independent and above the legal form, while the actual effect is more
important than the legal basis. The measures as a rule imply the legal activities of
the administrative entities, i.e. the enactment of the corresponding legal acts and
undertaking of certain material acts.

It is well known that the police work includes the protection of public
peace and order. This implies organized and continuous police activities aimed at
providing stable public peace and order, i.e. the optimum condition of security in
this area.
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We have briefly presented the police measures related to the protection of
public peace and order. However, there are many more complex measures
undertaken by the police. In any case, the administrative measures must have legal
basis and framework, i.e. they can be undertaken only in accordance with the
regulations, they are of authoritative character, serve to apply the law and they are
undertaken in accordance with certain principles.
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