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FOREWORD

Thematic collection of papers “Crime in Serbia and the instruments
of state response” has originated as a result of scientific research work on
the project of the same name which is being carried out by the scientific
research team of the Academy of Criminalistic and Police Studies in the
period 2015-2019. This project has been approved and supported by the
Ministry of Interior of the Republic of Serbia, and the team members are
Professor Dragana Kolari¢, PhD, the Head of the Project, Professor Djordje
Djordjevi¢, PhD, Professor Dragan Vasiljevi¢, PhD, Professor Srdjan Mi-
lasinovi¢, PhD, Professor Milan Zarkovi¢, PhD, Professor Darko Simov-
i¢, PhD, Professor Goran Boskovi¢, PhD, Professor Sreten Jugovi¢, PhD,
Professor Biljana Simeunovié-Pati¢, PhD, Professor Tijana Surlan, PhD,
Professor Radomir Zekavica, PhD, Professor Slavi§a Vukovi¢, PhD, Profes-
sor Zoran Djurdjevi¢, PhD, Professor Darko Marinkovi¢, PhD, Professor
Nenad Radovi¢, PhD, Professor Dag Kolarevi¢, PhD, Professor Aleksandar
Boskovi¢, PhD, Professor Radosav Risimovi¢, PhD, Professor Zvonimir
Ivanovi¢, PhD, Assistant Professor Jelena Radovi¢-Stojanovi¢, PhD, As-
sistant Professor Tanja Kesi¢, PhD, Assistant Professor Ivana Krsti¢-Mis-
tridzelovi¢, PhD, Assistant Professor Zorica Vuka$inovi¢-Radojic¢i¢, PhD,
Assistant Professor Oliver Laji¢, PhD, Assistant Professor Aleksandar Cu-
dan, PhD, Assistant Professor Dragoslava Micovi¢, PhD, Zoran Kesi¢, PhD,
Dragana Cvorovi¢, PhD, Saga Markovi¢, PhD, Bozidar Otasevi¢, PhD, Iva-
na Radovanovi¢, PhD, Marija Micovi¢, PhD, Ivana Bodrozi¢, MA, Renata
Samardzi¢, MA, Ladin Gostimirovi¢, MA and Marta Tomic.

Heterogeneous nature of the research topic and scientific research team,
as well as its five-year duration, determined the application of many sci-
entific methods, including philosophical and general science methods,
particularly empirical, as well as logical techniques. The sources of data in
this research project have been the scientific papers published earlier, par-
ticularly the documents of state authorities (official documents, records,
etc.) and the officers working in them, as well as other people who had
knowledge on the criminal phenomena relevant for this research. As this
scientific research project is both theoretical and empirical in character, so
are the papers which originated in the course of its implementation both
theoretical and empirical in character. They are based on the analyses of



[TPEITOBOP

Temarckn 360pHUK pasfoBa ,Kpumunammrer y Cpbuju u MHCTpyMeH-
TV JIp>)KaBHe peakIiyje” HacTao je Kao pe3yaTaT pajia Ha HayYHOMCTpa-
JKMBA4YKOM IIPOjEKTY KOjy IOJf MICTUM Ha3VBOM peajysyje HayYHONUCTpa-
KMBAaUYKM TUM KpUMMHAIVMCTUYKO-TIONMLMCKE aKaJeMyje y IepUony
2015-2019. roguue. IIpojexar je ogobpmno n noxgpxano MuHNCTapCTBO
YHYTpalmyx nocnosa Peny6nuke Cpbuje, a HayYHOMCTPKMBAYKY TUM
caunmaBsajy: mpod. ap Hparana Komapuh, pykoBoamnar tnma, mpod. ap
Hopbe Hophesnh, npod. gp Oparan Bacumwesuh, npod. np Cphan Mu-
naummmHoBMh, pod. fp Munan JKapkosuh, npod. ap Hapko Cumosuh,
npo¢. np Topan bourkosnh, npod. np Cperen Jyrosuh, mpod. np bupana
Cumeynosuh-ITatuh, npod. gp Tujana Ulypnan npod. np Pagomup 3e-
KaBu1a, mpod. ap Crasumma Bykosuh, npod. np 3opan Hyphesuh, mpod.
np Japko Mapurkosuh, npo¢. gp Henag Pagosuh, npod. ap ar Kona-
pesuh, mpod. np Anekcanpap bourkosuh, npod. np Pagocas Pucumosnh,
npod. ap 3BoumMmup VIBanosuh, mor. mp Jenena PamoBmh-Crojanosuh,
mon. np Tawa Kecuh, gou. gp Meana Kpcruh-Mucrpunenosuh, nou. np
3opuua Bykammuosuh-Pagojianh, gou. gp Onusep Jlajuh, gou. gp Anek-
cargap Yyman, pou. mip parocnasa Muhosnh, np 3opan Kecnh, ap [Ipa-
raHa Ysoposnh, gp Cama Mapkosuh, ap boxupap Oramresuh, fp Vpana
PapoBanoBuh, gp Mapuja Muhosuh, mp VIBana bogpoxuh, mp Penara
Camaprnuh, mp Jlagna Toctumuposnh n Mapta Tomuh.

XeTeporeHa Npyupofa IpegMeTa OBOT UCTPAKUBamba 1 HAYYHOUCTpa-
KMBAYKOT TVMMA, KaO U IErOBO NETOTOAUINIbE Tpajaibe, ONpeNenuiIn Cy
IIpMMeHYy MHOTOOpOjHMX HAyYHUX MeTOAa, YK/bydyjyhm ¢mmnosodpcke n
ONIITeHayYHe MeTofe, MOCeOHO eMIMpPMjCKe, Kao ¥ JIOTMYKE TeXHMKE.
VsBopu nofaTaka y OBOM Hay4HOMCTPaKMBA4YKOM IIPOjEKTY jecy paHuje
06jaB/beH) HAyYHU PaJoBY, a MOCEOHO MOKYMEHTM [pXKaBHMX OpraHa
(cmy>x6eHM aKTy, eBUAeHLUje U Ap.) M CIy>KOeHMIM TUX OpraHa, Kao I
[pyTa MMIa Koja MMajy casHama O KPMMMHATHOM (eHOMEHY pelleBaHTHa
3a IpeaMeT UCTpaXKkMBama. Kako je oBaj HAyYHOUCTPKMBAYKI IIpOjeKaT
TEOPMjCKO-eMINMPUjCKOT KapaKTepa, TaKO Cy ¥ PaJioBy KOji Cy IO cafia Ha-
CTa/IM KPO3 IErOBY peann3aliyjy TEOPUjCKOT M eMIIMPUjCKOT KapaKTepa.
3aCHOBAHU Cy Ha aHa/IM3M IIOCTOjehMX TeOpMjCKIX CTAaHOBUILTA KOjUMa Ce
objaimaba KpMMMHAIHY (eHOMEH 1 yKa3yje Ha MOryhHOCTM merose yc-
TIeIIHe KOHTPOJIE, Kao 1 Ha 00paiyt MPMUKYIUbEHNX eMIVPHjCKIX OfIaTaKa.



VIII Foreword

the existing theoretical standpoints which are used to describe the criminal
phenomena and indicate the possibility of their successful control, as well
as on the processing of the collected empirical data.

The subject of research is set broadly and includes various aspects from
which the phenomenon of crime can be observed, starting from legal
norms that sanction certain forms of crime, through constitutional frame-
work for state action, until the concrete questions on the resolving of which
the successful and efficient state response depends. The significance of sci-
entific papers published in this collection reflects primarily in spreading
the knowledge on the state and trends of crime as a whole, and especially
its contemporary and serious forms, such as organized crime, corruption
and terrorism. The knowledge at the level of description and systematiza-
tion, the research presented in this collection of papers can complement
the knowledge on phenomenological, etiological and victimological di-
mensions of crime. Considering that the material abounds in numerous
terms that have not been used in our country so far, the knowledge gained
through this research can enrich the literature and conceptual-categorical
set of teaching subjects within which the police work is studied, as well as
deviant and criminal behaviour in general.

Special justification for the research on this topic results from the dan-
gers and consequences that crime causes at both individual and social lev-
els. Analyzing the state of crime in the Republic of Serbia and the instru-
ments of state response, particularly the position and role of the police,
the existing methods used for the analysis of crime and prognosis of its
development can be improved, as well as current legal solutions related to
the fight against crime.

A prerequisite for efficient state response to problems of crime and se-
curity in a wider sense is an adequate legal framework for conduct of the
authorities in charge of the fight against crime. In order to improve the
existing normative legal solutions for the fight against crime, the collected
papers are directed at:

— The analysis of substantive criminal legislation in the Republic
of Serbia in order to evaluate the application of current
incriminations of the Criminal Code, determine the need for new
incriminations or decriminalization of some currently incriminated
forms of behaviour, including the evaluation of penal policy;



IIpenrosop IX

[TpexpMeT ncTpaXkuBama je IMMPOKO ITOCTAaB/beH ¥ 00yXBaTa pas3mdnTe
acIeKTe ca Kojux ce (peHOMeH KPUMMHAINTETa MOYKe TIOCMATPaTH, II0YeB
Off IPaBHMX HOPMM KOje CAaHKLIVIOHWIIY IT0jefjuiHe 00/IMKe KPYUMMHATNATETA,
IIPEKO YCTaBHOIIPABHUX OKBUPA 32 JielI0Babe [IpXKaBe, CBe 10 KOHKPETHIX
INUTalka Off 4Mjer pellaBara 3aBUCK YCIeIIHa M edukacHa [p>KaBHa
peaknyja. 3Hayaj HAYIHMX pagioBa 00jaB/beHNX Y OBOM 300pHUKY Orefa
ce, IIpe CBeTa, Y Iy 3Halbha O CTalbY M TPEHJOBIUMA KPUMIHAIUTETA
y LeNIVHY, a TOCeOHO HEeroBUX CaBPEMEHMX U TEMIKMX 00MKa, Kao IITO
CY OpraHM30BaHM KPUMMHAINTET, Kopymiuja u TepopusaM. Cojum
Ca3HabJIMa, Ha HUBOY JeCKpUIILUje U CUCTeMaTn3alije, ICTPaK/Barba
Y OKBUPY OBOT' 300pHMKA MOTY YIIOTIIYHUTY 3Hame O (peHOMEHOIOIIKO]j,
€TMOJIOIIKO] ¥ BUKTVMOJIOIIKO] AVIMeH3Uju KpuMuHanutera. C 063upom
fa MaTepuja oOmnyje OpojHMM, KOj Hac JO caja HeKopuinheHUM
TEePMMHVIMA, Ca3Hamba JoOUjeHa OBUM MCTPaXKMBabEM MOTY OOOTraTUTH
JINTEPATypPy U IIOjMOBHO-KATeTOPMjaTHM allapaT HACTaBHMX IIpefMeTa Y
KOj/Ma Ce M3y4aBa JieJIoBatbe IOoNINIMje, Kao U IEBMjaHTHO ¥ KPUMMMHATHO
IIOHAIIAFhe YOIIIIITe.

[TocebHa oOmpaBHAaHOCT WUCTPakKUBama Ha OBy TEMY IIPOU3NIA3U
VI3 OIIACHOCTM ¥ IIOCHeAMIa KOje KPpMMMHAINUTET IIPOY3pPOKyje Ha
VHAVUBUAYAaJTHOM M JPYLITBEHOM HUBOY. AHAIN3MPAmbEM CTamba
KpuMyHanureray Penyomuum Cp6ujn v MHCTpyMeHaTa Ip>kaBHe peakiiyje
Ha 1era, a Moce6HO IMONIoXKaja U yIore MOMNIje, MOTY Ce YHAIlpeOuTH
nocrojehe MeToze Koje ce KOpUCTe 33 aHAMN3Y KPYMMHAINTETA VI IPOTHO3Y
I€rOBOI Pa3Boja, Kao M TpeHYTHa IIpaBHa pellerba Koja ce OfHOCe Ha
CyIpOTCTaB/batbe KPUMIHAIUTETY.

IIpepycnoB 3a edukacHy Ap>KaBHY peakuujy Ha Impobieme
KpUMMHAIUTETa ¥ 6€30€eMHOCT Y IIpeM CMICITY jecTe afieKBaTaH IIPaBHMA
OKBMP 3a IIOCTyIIalbe OpraHa KOju Cy HaJJIEKHM 3a CYIpOTCTaB/barbe
kpummHamuTeTy. C nmwmpeMm yHampebhema mnocTtojehux HOpMaTuBHO-
IIpaBHUX pellleha 3a CYNPOTCTaB/batbe KPUMMUHAIUTETY, PafiloBu Koje
Canp>X1 0Baj 300pHUK YyCMEPEHU CY Ka:

— aHa/JIM3M KPVMBWYHOT MaTepMjalTHOI 3aKOHOAABCTBAa y Pemy6mmun
Cp6uju ¢ nubeM eBanyalyje IpyMeHe TPeHYTHIX MHKpUMIHALINja
y KpuBruHOM 3aKOHNKY, yTBphUBamwa norpede 3a HOBUM MHKPU-
MUHaLMjaMa MM eKPMMMHAIN3ALMjOM HEKMX TPEHYTHO VHKPU-
MMHJICAHUX 00/IMKa IOHAIIaka, YK/bYYyjyhu 1 eBanyannjy Kka3HeHe
MO/INTHKE;
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— The analysis of criminal procedural legislation in the Republic of Serbia
in order to evaluate the application of legal provisions which govern
the conduct of police (evaluation of the concept of prosecutorial
investigation, problems in the application of new procedural institutes,
standards of work with evidence material);

— The analysis of strategies, laws and by-laws which closely govern
the manner of police work, especially within the context of
implementation of new strategies and methods of work with a view
of more successful prevention and repression of crime (for instance,
Instructions for suppression of crime, Instructions on apprehended
and detained persons, etc.);

— The analysis of laws and by-laws which closely govern the organization
of police work (Law on Ministries; Law on Police; Directive on the
principles of internal organization and job planning in the ministries,
special organizations and services; Directive on the principles of
internal organization of the Ministry of Interior; Book of rules on
internal organization and job planning in the Ministry of Interior);

— The analysis of legal framework for international operative crime
investigation cooperation (conventions, bilateral agreements).

This collection of papers contains twenty two papers referring to almost
all mentioned aspects of observation of state response to certain forms of
crime. Their authors attempted in their analysis of some phenomena to be
not only descriptive but to present many suggestions and guidelines in or-
der to improve and solve the challenges brought before the contemporary
community.

In accordance with the previously said, this collection of papers rep-
resents a good basis for further research.

September 2016 Head of the Project
Professor Dragana Kolaric, PhD
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— aHa/NMM3¥ KPUBUYHOT IIPOLECHOT 3aKOHO#aBcTBa y Pemy6mumm Cp-
Ouju ¢ HubeM eBanyalje IprMeHe 3aKOHCKMX Ofipefion KojuMma ce
ypebyje nmocrymame monmuiuje (eBamyanmja TyXIUIAYKOT KOHIIEIITA
JICTpare, Mpo61eMy y IPUMeH! HOBYX IIPOL[ECHUX MHCTUTYTa, CTaH-
Tapau paja ca JOKasHUM MaTepujaioM);

— aHa/IM3U CTpaTeryja, 3aKOHa U MOfI3aKOHCKMX aKaTa KojuMa ce 67vpke
ypebyje HaunH paja nommuuje, 10ceOHO y KOHTEKCTY MMIUIEMEH-
Tallyje HOBUX CTpaTerMja U MeTofa pajia ¢ LM/beM YCIeNIHMje Ipe-
BeHIIVje U pelnpecuje KpMMMHanIUTeTa (Ha IpuUMep, YIYTCTBO O
Cy36Mjamby KpYMUHAINTETA, YIIYTCTBO O JOBEAECHVM ¥ 3apKaHUM
JIULVIMA, VITH);

— aHa/IM3U 3aKOHA U MOJI3aKOHCKMX aKaTa Kojuma ce 6mmke ypebyje
opraHmusanuja paja nonunuje (3aKkoH 0 MUHUCTAPCTBUMA; 3aKOH O
nonuuuju; Ypenda o HadenuMa 3a yHyTpallme ypebeme u cucrema-
TU3ALMjy PafHUX MECTa Y MUHMCTAPCTBUMA, TIOCEOHNM OpraHu3a-
nujama u cryx6ama; Ypenba o Hauenmuma 3a yHyTpamme ypeheme
MuHMcTapcTBa YHYTPAIIBUX IOCI0BA; [IpaBMIHNK O YHYTPaIlboj
OpraHM3aLyju ¥ CUCTEMATU3ALVj! PaJHIUX MeCTa Y MUHMUCTapCTBY
YHYTpAIBJX IOC/IOBA);

— aHa/NIM3Y NPABHOT OKBMpa 3a Mel)yHapo#HY KpUMIHAINCTUYKO-OIIe-

paTuBHY capafiiy (KOHBeHIM]je, OumaTepanHy yTOBOPH).

OBaj TemaTcKyu 300pPHMK CafipXKu [iBafieceT /iBa pajia Koju ce OffHOCe
Ha TOTOBO CBe IIOMEHYTEe acCIleKTe caIjieflaBarba Ap>KaBHe peakljije Ha
nojegyHe oOMMKe KpMMMHANNUTeTa. IbUX0BM ayTopu HAcTojamu Cy fa y
aHa/IM3M IOjeNVHMX TI0jaBa He OCTaHy CaMO IIpM HUXOBOj JeCKPUIILIVI]I,
Beh cy msHOCUIN 1 6pojHe IpepyIore U CMepHMLIE ¢ IybeM YHaIpehemwa u
pelraBama 13a30Ba Koju ce Hamehy caBpeMeHOj 3ajeHuIN.

Y ckmapy ca Hampeq HaBelleHUM, OBaj 300pHUK IIpefcTaBba LOOpY
OCHOBY 3a Jla/ba UCTPaKMBaba.

Cenmemobap 2016. Pykosoounay, npojexma
npod. np Hparana Komapuh
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that with the Treaty of Lisbon coming into effect a new stage started
in the development of the EU criminal law, which reflects on
national criminal legislations. It has changed to a degree the legal
and institutional framework within which the EU functions. At the
very beginning the author is sceptical regarding harmonization of the
EU substantive criminal law, acknowledging though that European
harmonization is possible to implement more easily at least at the
level of acceptance of basic principles than at the level of the entire
international community. This is why the author further deals with
basic principles and postulates of criminal law, i.e. nullum crimen
nulla poena sine lege principle and its effect at the European level,
but also regarding direct implementation of international agreements.
The author insists upon subsidiary character of criminal law pointing
out that it is ultima ratio and indicates to which degree this feature of
criminal law has been endangered within the European context, and
particularly taking into account the provisions of Articles 82 and 83 of
the Treaty on the Functioning of the European Union. Finally, it has
been stated that the European criminal law suffers from partialization
and solving of current problems, being therefore still far away from
the claim that it is scientifically founded and ordered doctrine.
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Introductory Remarks

The topic European integration and substantive criminal legislation
enables the author a dual approach - the first one critical, dogmatic, which
implies systematic scientific study of legal solutions and provisions of EU
acquis, and the second one ollowed by the expression of satisfaction that
Serbia is on the path of the European integration and that some forms of
harmonization in the area of criminal law have been implemented.

The author has opted for the first approach, not avoiding commending
the things that are good in the process of the European integration. It is
obvious that, at the EU level, there is no single criminal law that symbolizes
a state, such as is the case with national legislations. The creators of “the
European legislation” are also aware of this. Article 5 of the Treaty on EU?
stresses that in accordance with the principle of subsidiarity, in the areas
which do not fall within its exclusive competence, the Union acts only if
and in so far as the objectives of the proposed action cannot be sufficiently
achieved by the Member States, either at central level or at regional and
local levels, but can rather, by reason of the scale or effects of the proposed
action, be better achieved at the Union level. Thus, the principle of
subsidiarity means that in implementation of its competencies, the Union
may act only if the goals of the proposed actions cannot be sufficiently
achieved by the measures undertaken by Member States. With this,
actually, it has been acknowledged that the EU criminal law is subsidiary
in relation to national criminal law, i.e. that it acts only when necessary
for the protection of mutual values and principles. In theory, in terms of
Article 5, it has been emphasized that it actually represents protection of
the European federalism.’

The second approach is risky and there is a danger of falling into a trap
of populist action, which is characterized by intertwinement of politicized
approach and selective choice of questions in the area of criminal law that
are being given priority in the process of EU accession, although these
are behaviours for which adequate criminalizations already exist - legal
provisions which have been a part of the internal criminal law for years.
Our Criminal Code still belongs to the modern codes, with clear criminal

2 Consolidated versions of the Treaty on European Union and the Treaty on the Functioning
of the European Union, Official Journal of the European Union, C 83, 30 March 2010.

3 S. Melander, Ultima ratio in European Criminal Law, Onati Socio-Legal Series, Onati
International Institute for the Sociology of Law, 1/2013, p. 48.
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and political postulates, but it has found itself in the middle of a tornado
called “European integration”, which slowly sucks in in its whirlpool the
uniqueness, authenticity and distinctiveness of the criminal justice system
of Serbia.

One of the main reasons for establishing the EU is the idea of economic
cooperation, that is, the creation of a common, single market with free
movement of people, goods, services and capital. This indirectly influences
the development of the EU criminal law, followed by harmonization of
national legislations with acquis communautaire.

The topic of this paper refers to the Chapter 23. The matter discussed
in this Chapter refers to four thematic areas: reform of judiciary, anti-
corruption policy, fundamental rights and rights of the EU citizens. There
is but a few regulations at the EU level regulating this area. Unlike the
Chapter 24, where acquis communautaire are very extensive, in Chapter
23 they for the most part are not in a uniform manner regulated by the
EU regulations, but consist of international documents and best practices
(conventions of the UN, European Council, etc.). However, bearing in
mind that since recently the contents of the Chapter 23 has been observed
within the Chapter 24, there are no obstacles to also address combating
organized crime, human trafficking, terrorism, drug abuse and some other
issues that are the subject of negotiations within the Chapter 24. Although
when it comes to the reform of judiciary and its independence, impartiality,
professionalism and efficiency, almost every criminal offence from the
Special part of the Criminal Code can be addressed.

But, before considering some of these issues, the author will give an
overview of the European criminal law, i.e. of its (non)existence.

Tempora Mutantur

Times change and so do we. This statement is accurate and can be
viewed from the standpoint of the development of European criminal law.
It is difficult to talk about a European criminal law in the true sense of the
term. Actually, this term appears too pretentious and unrealistic.

If one were to accept the term European criminal law, this would imply
at least three things. Firstly, an appropriate doctrinal basis on which
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a consensus should exist, much like the national criminal law has its
scientific basis, secondly, a supranational legislature, and thirdly, it would
be necessary that this new legislator, i.e. the EU, has the right to iuspuniendi,
i.e. that European criminal code exists. The right to punishment belongs
only to the state. Exercising of this right is based on state’s coercion, and
therefore criminal law as a branch of law and a part of public law is highly a
state law.*All the previously mentioned reasons are in a mutually correlative
relation,but many other issues that stand in the way of the development of
the European criminal law can be listed as well, such as language barrier,
terminological differences, differences between the continental and
common (Anglo-Saxon) legal approach, different approaches in creating
basic principles and systematization of criminal justice system.’

For these reasons, the discussion about the European criminal law will
be reduced to some provisions of substantive criminal law that derives
from the EU’s activities.

By entry into force of the Treaty of Lisbon, a new phase in the
development of the EU law has begun, and hence its impact on national
criminal legislations has been more intense. To some extent it changed the
legal and institutional framework in which the EU acts. Namely, the legal
foundations of the European integration today are the Treaty on EU and the
Treaty on the Functioning of the EU.” Besides the traditional interests and
priorities of the Union, the Lisbon Treaty for the first time more intensely
emphasizes the fundamental human rights dimension. It assigns to the
Charter of Fundamental Rights of the EU the power of binding legal norm
by incorporating it in the integral text of the Lisbon Treaty.® All three legal
documents are formally and legally equal.

4 3. Crojanosuh, Kpusuuto npaso - onuimu deo, beorpan, 2015, p. 5.

5 . Cumosuh-Xnbep, Cucmem pacnpasa o udeju 61a0asure npasa 0CHOBAMA KPUBUUHOZ
3AKOHA NOjMY 37104UHAYKe 2PYNe U UHMEPHAUUOHATUAUUJU KPUBUUHOZ Npasd, beorpar,
2007, p. 117.

6 It entered into force on 1December 2009. By its entry into force, the EU and the
European Community have merged into one changed EU. Namely, provisions on police
and judiciary cooperation were included in the Treaty on the European Community, and
its name was changed into the Treaty on the Functioning of the EU, and the Treaty on EU
remained in force. Since then, the EU has had legal personality. Earlier, it was only the
European Community.

7 Consolidated versions of the Treaty on European Union and the Treaty on the Functioning
of the European Union, Official Journal of the European Union, C 83, 30 March 2010.

8 CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION, Official
Journal of the European Communities, (2000/C 364/01).
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Article 5 of the Treaty on EU stresses that in accordance with the
principle of subsidiarity, in the areas which do not fall within its exclusive
competence, the Union acts only if and in so far as the objectives of the
proposed action cannot be sufficiently achieved by the Member States,
either at central level or at regional and local level, but can rather, by reason
of the scale or effects of the proposed action, be better achieved at the Union
level. Thus, the principle of subsidiarity means that in implementation of its
competencies, the Union may act only if the goals of the proposed actions
cannot be sufficiently achieved by the measures undertaken by Member
States. With this, actually, it has been acknowledged that the EU criminal
law is subsidiary in relation to national criminal law, i.e. that it acts only
when necessary for the protection of mutual values and principles. It also
mentions the principle of proportionality — in accordance with the principle
of proportionality the actions of the EU do not exceed what is necessary to
achieve the objectives of the Treaty.

Subsidiarity of the EU criminal law is closely connected to the division
of competencies between the EU and Member States. It is clear that the
EU should not regulate those areas in which the desired objectives can be
better achieved through the national criminal legislations.

The question arises of what significance this provision is to the EU
Member States. Here it can be concluded that some issues are in the
exclusive competence of the EU, that in terms of some issues competencies
are shared, and of some other issues there is a complementary competence
of the EU. The EU has exclusive competence over those issues over which the
Union acquired exclusive right to decide, thus States can no longer decide
on those issues, even in the case if the EU did not solve them.The areas of
exclusive competence are few, and the Lisbon Treaty lists the following:
customs union, the establishing of the competition rules necessary for the
functioning of the internal market, monetary policy for the Member States
whose currency is the euro, the conservation of marine biological resources
under the common fisheries policy, and common commercial policy. The
Union also has exclusive competence for the conclusion of international
agreements, if their conclusion is provided for in a legislative act of the
EU or is necessary to enable the EU to exercise its internal competence,
or if the conclusion of an international agreement may affect common
rules or alter their scope. Shared competencies are those in which both the
Union and Member States retain the right to legal regulation. Such norms
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are peremptory, i.e. once the EU regulates an issue, Member States can no
longer regulate it differently as long as a source that solves that issue at
the European level exists. Most issues are in shared competence between
the EU and Member States. The Treaty here lists internal market, social
policy for the aspects defined by Treaty, economic, social and territorial
cohesion, agriculture and fisheries, environmental protection, consumer
protection, transport, trans-European networks, energy policy, the area
of freedom, security and justice, and common safety issues in the area of
public health. And finally, some competencies assigned to the Union, which
are called complementary, do not authorize the Union for the legislative
actions, but only for the support to the actions of Member States. Such
situation is, for example, in the area of health protection, industry policy,
culture, tourism, education, sport, civil protection, and administrative
cooperation. The reason for emphasizing and clearer explanation of the
division of competencies in the Treaty probably lies in the increasingly
frequent objections to “silent” expansion of the Unions competencies.’
In addition to a more clear division of competencies, the Union has also
been authorized in some new areas. Thus, for example, a new legal basis for
energy policy was included in the Treaty, and in the chapter dealing with
the environmental protection,combating climate change was emphasized
as the main objective of that policy. Space policy, sport and civil protection
were also given an independent legal basis."

Therefore, it is clear that the Lisbon Treaty does not mention exclusive
competence in the area of criminal law. Nevertheless, it does broaden the
opportunities for the EU’s action through the contents of Articles 82 and 83.

Article 82 of the Treaty on the Functioning of the EU states that judicial
cooperation in criminal matters in the Union is based on the principle of
mutual recognition of judgments and judicial decisions and includes the
approximation of the laws and regulations of the Member States in the areas
referred to in Paragraph 2 and in Article 83. Paragraph 2 of Article 82 states
that to the extent necessary to facilitate mutual recognition of judgments and
judicial decisions, as well as police and judicial cooperation in criminal
matters with a cross-border dimension, the European Parliament and the
Council may, through directives, establish minimum rules. The remaining

9 T. Ramnera, EBponcka Yuuja o JIncabonckom yrosopy, Xpsamcka jasHa ynpasa, No.
1/2010, pp. 35-47.
10 Ibidem.
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text of the Article lists things to which these rules apply (admissibility
of evidence in accordance with the principle of mutuality, the rights of
individuals in criminal procedure, the rights of victims of crime, other
specific aspects of criminal procedure, which the Council has unanimously
identified in advance, upon the consent of the European Parliament).

Paragraph 1 of Article 83 of the Treaty on the Functioning of the EU
states that the European Parliament and the Council of Ministers of the
EU may through directives adopted in the ordinary legislative procedure,
establish minimum rules for defining criminal offences and sanctions for
particularly serious crime with a cross-border dimension deriving from the
nature or consequences of such offences or from a special need to jointly
combat them. These forms of crime include: terrorism, human trafficking
and sexual exploitation of women and children, illicit drug trafficking, illicit
arms trafficking, money laundering, corruption, counterfeiting of means
of payment, computer crime and organised crime. And as further stated,
based on the developments in crime, the Council may adopt a decision
identifying other areas of crime that meet the mentioned criteria.

Paragraph 2 of Article 83 of the Treaty on the Functioning of the EU
states that when approximation of criminal laws and regulations of the
Member States is essential to ensure the effective implementation of the Unions
policy in an area encompassed by harmonisation measures, directives may
establish minimum rules for defining criminal offences and sanctions in
that area.

It is interesting to note that framework decisions have been replaced
by directives. Previously, within the EU’s third pillar, the most important
legal documents were framework decisions,'' and now they are directives,"
which indicates the legal power of a passed regulation. Also, police and
judiciary cooperation have been moved from the third pillar to the first
pillar, i.e. the matter of the second and third pillars to the first. As stated in
Article 34 of the Treaty of Amsterdam, framework decisions did not entail
direct effect, which complicated the implementation of measures from the

11 Framework decisions aim at harmonizing the legislation of Member States. They oblige
States in terms of the results they should achieve, leaving to States to choose form and
methods for achieving the set results. They are applied only after the implementation in
the national legislation, which clearly derives from Article 34 of the Treaty on EU.

12 Directives are binding; however they cannot be applied directly, but must in an
appropriate way be implemented in the national legislations of Member States. However,
if directives were badly implemented or not implemented at all, the European Court of
Justice developed a special mechanism with which directives can acquire direct effect.
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third pillar. Here it is important to mention the opinion of the Court of
Justice'® in Pupino case' which in a way represents an avant-garde court
decision in terms of the effect of framework decisions. The Court found
that Member States are required to interpret the law in accordance with the
EU law in the area of the third pillar, i.e. that when applying national law,
it must be interpreted in accordance with the purpose of the framework
decision, in order to achieve the wanted result. In this case, the Court of
Justice has not engaged itself in the sensitive issue of supremacy of the EU
law, but it has emphasized that framework decisions have indirect effect,
adding what, in our opinion, is crucial - that national courts should take
into account the entire national law, in order to determine to which extent
it could be changed, without being contrary to the framework decision.
It is clear that the Court emphasizes the importance of the framework
decisions, but it does so in a careful and subtle way, with certain limitations.
Nevertheless, regardless of that, the importance of this decision at the time
was huge.

Member States agreed on a consensus that the EU regulations regulate
only certain criminal offences, which in the end leads to the partial
development of the EU substantive criminal legislation, to be specific, its
special part, while one can hardly speak of the general part of the EU criminal
law. This fact represents a great potential danger to a uniform application
of the EU law, having in mind that some directives very explicitly require
Member States to also criminalize, for example, attempt as an institute of
the general part which is differently regulated in the EU Member States.

13 In accordance with Article 267 of the Treaty on Functioning of the EU, the Court of
Justice of the European Union was given jurisdiction to decide on the questions raised by
national courts of Member States, concerning the application of the EU law in concrete
cases pending before that court. This implies that the Court of Justice decides on the
question raised before it by a national court of Member State, but not on the decision on
facts in main proceedings and implementation of national law.

14 In the Pupino Case, the Court in Florence raised the question to which extent the
Italian Code of Criminal Procedure can be interpreted in accordance with the Framework
Decision 2001/220/JHA on the standing of victims in criminal proceedings, in order to
ensure that children who have suffered abuse can testify against their teacher according to
the special rules of procedure, and not in regular proceedings. The Court stated that in order
to achieve goals set in the framework decision, it should be ensured that national courts
apply special rules, especially to vulnerable victims, at the same time taking into account
the protection of the accused in accordance with Article 6 of the European Convention for
the Protection of Human Rights and Fundamental Freedoms. See more about this in: A.
Yasoruku, [IpaBHa mpupofa 1 IpaBHO JI€jCTBO MPaBHUX akata y Tpehem cty6y, in: IIpaso
u nonumuka EY u3 nepcnexkmuse domahux aymopa, beorpag, 2009, p. 19.
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(Un)Acceptable Influence of the European Legislator
on National Criminal Law

The basic purpose of criminal law is to protect the society from crime.
At the EU level, the same requirements should also exist in terms of
prescribing the general elements of criminal offence and sanctions, with full
respect of the basic principles of criminal law. However, some provisions
adopted at the EU level raise doubts in this respect. Particular attention
should be drawn to the fact that some terms that are generally accepted
in international documents do not have the criminal law character, such
as, for example, corruption,” and imply a whole set of behaviours, which
brings into question the segment lex certa. In addition, when harmonizing
the national legislation with the EU regulations, the traditional standpoint
according to which criminal law is wultima ratio, is more and more
threatened. Thus, for example, the Treaty on the Functioning of the EU in
Article 83, paragraph 1 states that the European Parliament and the Council
of Ministers of the EU may, through directives adopted in ordinary legal
proceedings, establish minimum rules for defining criminal offences and
sanctions for particularly serious crimes with a cross-border dimension
that derive from the nature or consequences of such offences or from a
special need to jointly combat them.

The mere referencing of particularly serious forms of crime in the text
of the mentioned Article is not enough for full respect of the rule ultima
ratio. Even when it comes to extremely serious criminal offences, such as,
for example, terrorism, the possibility that there are other means that do

15 See: Criminal Law Convention on Corruption of the Council of Europe (the Convention
was opened for signing on 27 January 1999, and entered into force on 1 July 2002. The
Republic of Serbia ratified the Criminal Law Convention on Corruption (ETC 173) on
18 December 2002. See: Crnyx6enn mict CPJ, Mehynaponuu yrosopu, No. 2/2002 and
Cny>x6enu muct CLTL, Mebhynapogau yrosopu, No. 18/2005. The Convention entered into
force in Serbia on 1 April 2003. The Criminal Law Convention on Corruption has been
adopted without any reserve); Additional Protocol to the Criminal Law Convention on
Corruption (the Protocol was opened for signing on 15 May 2003, and entered into force
on 1 February 2005. The Republic of Serbia ratified the Additional Protocol to the Criminal
Law Convention on Corruption (ETC 191) on 9 January 2008. See: Crry>x6enu rnacuuk PC,
Mebhynapogun yrosopu, No. 102/2008. It entered into force in Serbia on 1 May 2008. The
Republic of Serbia has adopted the Additional Protocol to the Criminal Law Convention
on Corruption without any reserve); the United Nations Convention against Corruption
(the Republic of Serbia has ratified the United Nations Convention against Corruption. The
Convention entered into force in the Republic of Serbia on 30 October 2005. See: Crryx-
6enn muct CLI, Mehyraponuu yrosopu, No. 12/2005).
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not necessarily imply resorting to criminalization cannot be eliminated.
In this area, for example, the Council Framework Decision on Combating
Terrorism of 13 July 2002"with changes and amendments of 2008 is
in contradiction with the basic principles of criminal law. It requires
criminalization of public provocation to commit a terrorist offence and
recruitment and training for terrorism,which many countries have done.
By going over the newest international measures in the area of combating
terrorism, it can be concluded that a balance must be made between the
need to prevent the terrorist acts and protection of the fundamental human
rights. Protection of civil society and security implies a partial interference
with some of the fundamental human rights, such as, for example, freedom
of association and freedom of expression. Here a crucial question emerges:
Who protects us from the protectors? The fear of global terrorism leads to
the transformation of the society into a surveillance society. Concerning
the recruitment and training for terrorist acts, it is noticeable that the
legislator is determined to elevate the preparatory actions to the rank
of act of commission, which justifiably raises the question regarding
the legitimacy of such criminalization. Prescribing preparation as an
independent criminal offence is justifiable when the protected object is of
great value, and the intensity of its endangerment is high. A criminal law
norm is justifiable if a legitimate object of protection exists, and if breach
or threat to a legal value can be invoked. At the same time, criminal offence
must be precisely defined, which means that the legislator should set the
legal norm in such a concrete way that the area of its application derives
from the text, or can be determined by its interpretation. Concerning the
public provocation to commit a terrorist offence, terrorist propaganda has
been criminalized. When it comes to protection from potential misuses
in criminal legislation, the question arises how to prevent them in the
application of the new provisions. Some countries condition prosecution
for these criminal offences with approval by competent authorities (in
Croatia, it is the Chief State Prosecutor, in Slovenia Minister of Justice,
etc.).The Republic of Serbia could also think in this direction, and for
the criminal offences of public provocation to commit a terrorist offence,
recruitment and training for terrorism stipulate as an additional condition
a special approval by the Republic Public Prosecutor. The solution existing

16 Council Framework Decision on Combating Terrorism, 2002/475/JHA.
17 Council Framework Decision 2008/919/JHA of 28 November 2008 amending Framework
Decision 2002/475/JHA on combating terrorism.
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in Belgium which was introduced after the model of the Convention for the
Protection of Human Rights and Fundamental Freedoms should also not be
dismissed. In its legislation, Belgium envisaged a clause according to which
criminal offences with elements of terrorism must not be interpreted in a
way that could limit human rights, such as the right to strike, the right to
freedom of assembly and association, the right to freedom and other related
rights stipulated by Articles 8-11 of the Convention for the Protection
of Human Rights and Fundamental Freedoms."® Such a clause provides
protection from excessively frequent application of such provisions, which
could exceed what was thought as “necessary in a democratic society” or “a
special need to combat..."

Terrorism is not the only example in which there is no balance between
the ultima ratio principle and the principle of legitimacy. Have the States,
under the veil of harmonization, gone too far with their readiness to apply
criminal legislation? Unfortunately, nowadays excessive criminalization is
surely a commonplace."

In the author’s opinion, the EU has, with the Lisbon Treaty and by
introducing the new legal framework, actually set for itself a greater
responsibility in ensuring the ultima ratio principle precisely because of the
possibility of establishing minimum rules for defining criminal offenses and
sanctions for particularly serious forms of crime. Since there is a possibility
of setting minimum standards, it is assumed that they are necessary, that
there is no other way to combat these serious criminal offences. Otherwise,

18 1. Konapuh, HoBa koHIjenuja KpMBUYHMX fiefia TepopusMa y KpuBnyHOM 3aKOHMKY
Cpb6uje, Crimen, No. 1/2013, p. 69.

19 Let’s take a look at the Council of Europe Convention on preventing and combating
violence against women and domestic violence. In a part that relates to the substantive
criminal law, it mainly contains unified phrases according to which the contracting parties
“are obliged” to take the necessary legislative or other measures and ensure thata behaviour,
which consists of [...], is criminalized. That is why the question of the need for a separate
criminalization of domestic violence arises, when they are already actions that can be
classified under other criminalizations. In the last period, other provisions of the Istanbul
Convention are also becoming topical, in particular rape without coercion, stalking and
sexual harassment and their implementation in national legislation. So, for example, the
Convention, as we have already seen, emphasizes the lack of consent in connection to
rape, rather than coercion, and thus the question arises how the harmonization should
be carried out and whether it is necessary. Even in the case if a new criminal offence
was accepted de lege ferenda, which would criminalize the undertaking of rape and with
it equalized act without consent of the person against whom this action is undertaken,
punishment should be considerably lower considering that there is no coercion. However,
this and other attempts of the criminal law expansionism directly negate the statement
that the criminal law is ultima ratio.
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if this possibility is abused, it will lead to destabilization of the basic
principles of criminal law.

The Federal Constitutional Court of Germany has also given its opinion
in connection with the Lisbon Treaty and some of its provisions that are
important because of the impact on the national criminal legislations.*’
It seems that the Court was on the verge to proclaim the Treaty
unconstitutional. Knowing what political implications this step would have,
the Court emphasized the importance of the Bundestag and Bundesrat, and
drew attention to some insufficiencies of the Lisbon Treaty, not avoiding
pointing out that it was against of criminal law being an instrument for
achieving the objectives of the EU. So, the Court, among other things, draws
attention to Article 83, paragraph 1 of the Treaty on the Functioning of the
EU, where it criticizes phrases “particularly serious crime with a cross-
border dimension” and “a special need” to jointly combat them, pointing
to their lack of precision. In addition, it emphasizes that a special need does
not exist only because of the European Parliament’s and the Council’s will,
but because of the nature or consequences of such criminal offences.

When it comes to the provision according to which “the Council may
adopt a decision identifying other areas of crime that meet the criteria
specified in this paragraph’, the Court points out the role of Bundestag and
Bundesrat which, in relation to the expanding of the EU’s competencies,
must agree in the form of a law, adding that the EU regulations should
not encompass the entire area of criminal offences, but only certain forms.
Similarly, theoretical debates criticize the regulation of the entire area of
terrorist-related criminal offences and raise the question how much it is
necessary, in particular in respect of certain criminal offences that have
been “declared” terrorist.*

The author also believes that the provision of Article 83, paragraph 1,
of the Treaty on the Functioning of the EU is controversial. Firstly, for
the EU to have competence, cross-border dimension must be identified,
which stems from the nature or the consequences of that criminal offence.
Secondly, if the condition of “cross-border dimension” is not met, a special
need to combat a specific offence on a common basis should exist.

20 M. Kaijafa-Gbandi, The Importance of Core Principles of Substantive Criminal Law
for a European Criminal Policy Respecting Fundamental Rights and the Rule of Law,
European Criminal Law Review, 1/2011, Volume 1, p. 12.

21 Ibidem, p. 18.
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In Article 83, paragraph 2, of the Treaty on the Functioning of the EU,
it is emphasized that when the approximation of criminal legislation and
other regulations of the Member States is essential to ensure the effective
implementation of a Union policy in an area which has been subject to
harmonisation measures, directives may establish minimum rules for
defining of criminal offences and sanctions in that area. In connection with
this paragraph, the Court points out that in this manner the way is opened
to insufficiently justified harmonization, because the adoption of directives
is only possible when it is indispensable for the effective implementation
of EU policy in an area where harmonization measures have already been
implemented.

The development of EU criminal law is often justified by the claim
that unification is necessary, because there must be no “safe havens for
criminals and organized criminal groups” in the European Union.*
The uneven regulation of certain issues can lead to a situation where a
criminal sanction in some Member States is considerably milder, which
would make them desirable destinations. However, this argument still is
untenable for several reasons. First, the assumption that perpetrators of
criminal offences have the knowledge on the comparative criminal law
is unrealistic and, second, if it were so, Member States with the “mildest”
criminal legislation would be the primary haven for, for example, organized
crime groups. For example, Nordic countries traditionally share a vision of
humanistic-oriented criminal law, with milder criminal sanctions than in
other countries. They should, therefore, be a safe haven for perpetrators of
criminal offences. Nevertheless, organized crime is not a major problem in
Nordic countries.”

Another category that justifies the European Union’s actions related to
the harmonization of the substantive criminal law, besides the cross-border
dimension of crime, is a special need to combat some form of crime or
a specific criminal offence, on a common basis. A special need may exist
due to the heinous nature of some specific serious criminal offences. This
category of “European criminal offences” is much easier to justify than cross-
border offences. It is quite understandable that some criminal offences are
so severe that it is necessary to react at the international community level.
Nevertheless, it is necessary to formulate criminalizations with respect to
all traditional principles which underlie criminal law.

22 S. Melander, op. cit, p. 48.
23 Ibidem.
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Another issue is which criminal offences deserve to be included in
the category of “particularly serious crime”. Article 83 of the Treaty on
the Functioning of the EU contains a list of crimes that can be subject to
harmonization of the substantive criminal law. These are: terrorism, human
trafficking and sexual exploitation of women and children, illicit drug
trafficking, illicit arms trafficking, money laundering, corruption, computer
crime and organised crime. One has to have in mind that this Article only
imprecisely lists certain forms of crime, rather than precisely defined specific
elements of some criminal offences. Therefore, the question arises whether
all listed forms of crime deserve the European Union’s reaction.

Illicit drug trafficking, for example, covers a wide range of criminal
offences and it is not certain whether all criminal offences falling under
this category are particularly serious or have cross-border dimension.
Organized crime is a very broad category which can contain a number of
different criminal offences, of which some have a cross-border dimension,
and some do not. In order to fulfil these conditions, the European Union
must limit its actions to offences in the categories listed in Article 83 of the
Treaty on the Functioning of the European Union, that really have a cross-
border dimension or are really that serious that there is a special need to
prevent them by common actions.*

The question unavoidably arises, since at the EU level they are
proclaiming the principle of legitimacy and the ultima ratio principle,
why they are not interested in respecting them, but the provisions of legal
sources of regional and international organizations that define criminal
offences are arbitrary and too wide, that is, with criminal law expansionism
they violate the ultima ratio principle.

The discussion about the ultima ratio role of the criminal law has been
intensified after the entry into force of the Lisbon Treaty. The Stockholm
Programme, a five-year plan for the period 2010-2014 that was adopted
immediately after the entry into force of the Lisbon Treaty, states that
“criminal law provisions should be introduced when they are considered
essential in order for the interests to be protected and, as a rule, be used
only as a last resort”* Calling for the last resort principle clearly displays
the criminal law as the last means.

24 Ibidem, pp. 53-54.

25 EUROPEAN COUNCIL, EUROPEAN COUNCIL THE STOCKHOLM PROGRAMME
— AN OPEN AND SECURE EUROPE SERVING AND PROTECTING CITIZENS (2010/C
115/01), Official Journal of the European Union.
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The ultima ratio principle has been traditionally linked to the national
criminal legislation and has represented a part of “the cultural heritage”
of the criminal law.* It, by its nature, suggests the minimum intervention
by the criminal law, i.e. resorting to the criminal law repression should be
the last resort. Nowadays it seems there is a different trend, where criminal
law becomes prima ratio. The question arises whether this excessive
criminal law interventionism in national criminal law is rooted at the
European level, because often, when legislators prescribe some behaviour
as criminal offences in the national legislation, they justify it as the need for
harmonization with certain international and legal sources.

In the last decade, the reform of the criminal legislation in European
countries has been characterized by prescribing a large number of new
criminal offences, derogation from some of the basic principles of criminal
law and application of criminal law as sola or prima ratio, rather than ultima
or extrema ratio. Concurrently, vague norms have penetrated the criminal
legislation. As a rule, new criminal offences are not criminal offences of
damage, but offences whose consequence is a threat (in some cases only an
abstract danger), or offences which do not contain a consequence in their
legal description. Also, some preparatory actions (sometimes very distant)
are more often being declared criminal offences.” They are intended to
protect some general values (which are often dubious precisely from the
aspect whether they are really general), rather than the most important
values of individuals. These new criminalizations emerge mostly in those
areas where criminal law shows its inefficiency and where even the existing
criminalizations are not being applied: organized crime, corruption,
terrorism, international criminal offences, etc. International and regional
conventions also have an important role in the expansion of the criminal
law. They easily provide for prescribing numerous criminal offences by
those states that accept them. There are more and more conventions that
oblige states to criminalize certain behaviours. Except the expansion of
criminal law, one cannot identify anything in common and consistent in
the various conventions in this respect, i.e. there is no certain criminal and
political concept to start from (the question is whether it is even possible
given the method of creation and nature of international agreements).

26 J. Bengoetxea, H. Jung, K. Nuotio, Ultima Ratio, is the Principle at Risk? Onati Socio-
Legal Series, 1/2013, online, http://ssrn.com/abstract=2213166.

27 3. Crojanosuh, [I. Komapuh, CaBpemeHe TeHJeHIMje Yy HayIy KPMBUYHOT IIpaBa 1
KPUBUYHO 3aKoHO#aBcTBO Cpbuje, Cpncka nonumuuka mucao, No. 3/2015, pp. 122-123.
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Despite the unquestionable positive contribution, particularly of certain
international treaties to the criminal law, it seems that it is nowadays
necessary to approach ratification of conventions containing an obligation
of prescribing criminal offenses with caution and reserves.?

It has already been mentioned that a number of countries, due to
the hastiness and superficial approach to the process of accession to the
EU, provide much more than what was prescribed in the relevant EU
documents. Serbia’s aspiration to become a full member of the European
Union causes frequent legislative reforms. In the accession process, potential
conditionings and situations in which one is served with the solutions that
one has to accept should be avoided, because then criminal law becomes a
hostage of politics and an instrument in the hands of the ruling structures.
Each country should preserve the coherence of its legal system, which
should follow the constitutional principles. This, on the other hand, means
that one should not stubbornly insist on the distinctiveness of the national
legal system, as distinctiveness alone does not represent a value, which can
be seen in many cases, but criminal legislation should be a coherent system
that follows the constitutional principles and ensures effective and efficient
functioning of state bodies.

Unfortunately, the need for implementation of international and regional
legal sources is often not accompanied by adequate legal explanations.
No research is being carried out in terms of prevalence of certain illicit
behaviours, it is being forgotten that the criminal law is ultima ratio.
The most important conclusion surely is that criminalization cannot be
associated only with obligations deriving from international documents.

Let’s take as an example only the changes and amendments to the
Criminal Code of Serbia of 2009 and changes and amendments to the
Criminal Code of Serbia of 2002.

Thus, in 2009, punishment and use of criminal law for populist purposes
dominate,” when while designing legal norms, the reality and function of

28 Ibidem.

29 So, for example, amendments were made in 2009, when some new provisions were added
(Article 57, paragraph 2) according to which a penalty cannot be mitigated for certain
criminal offences, namely: Abduction (Article 134, paragraphs 2 and 3), Rape (Article
178), Sexual Intercourse with a Helpless Person (Article 179), Sexual Intercourse with a
Child (Article 180), Extortion (Article 214, paragraphs 2 and 3), Unlawful Production
and Circulation of Narcotics (Article 246, paragraphs 1 and 3), Illegal Crossing of State
Border and Human Trafficking (Article 350, paragraphs 3 and 4) and Human Trafficking
(Article 388). Generally accepted view is that by abolishing this provision, a “foreign
body” and an anomaly would be removed from the Code. For these reasons, Article 7 of
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the criminal legislation are not taken into account, when the public (which
is being additionally manipulated), as well as a great part of MPs do not show
the wish to have better criminal law, but only to have as much as possible
repressive law with punishments.” Citizens’ fear from crime can be easily
used for specific media and populist manipulations. This is noticeable not
only in Serbia, but also in other countries with much longer tradition of
“the rule of law”*' In addition to a series of blunders, both technical and
essential, derogations of general institutes, inconsistent penalties in a large
number of criminal offenses, 2009 was dominated by unfounded enhanced
repression. The issue of the criminal law expansionism emerges, because the
legislator has entered into an unauthorized zone, which in the near future
has led to the crisis of legitimacy of the criminal legislation. The question
arises why the legislator prescribed new criminal offences (Insurance Fraud,
Article 208a), when some have already been prescribed eighty years ago (the
Criminal Code of the Kingdom of Yugoslavia of 1929 stipulated insurance
fraud).”> The reform of the criminal legislation of 2009 contains a number
of shortcomings, which is also the case with the whole Law on Changes and
Amendments to the Criminal Code of September 2009, and was certainly
not comprehensive. It can be concluded that the Law on Changes and
Amendments to the Criminal Code of September 2009 has dealt with the
provisions of the General and Special part, that some changes were more
formal than substantive in nature, because they made changes in terms of

the Draft Law on Changes and Amendments to the Criminal Code contained a provision
according to which paragraph 2 of Article 57 should have been deleted. However, with the
proposed and accepted amendment in the National Assembly, the controversial provision
remained in the Criminal Code. The MPs who during the debate on the Law on Changes
and Amendments to the Criminal Code advocated harsh penalties for paedophiles (some
of them sincerely, some because it is politically profitable) failed to point to one very
important fact. The Working Group has proposed to the Government deleting of the
provision of Article 57, paragraph 2, also because this provision did not follow the idea
on which it was based (even if it was wrong), allowing mitigation of penalty for a criminal
offence that is more serious in relation to a criminal offence of the same kind that is lesser.
See more about this: [I. Komapnh; KpuBnudHonpaBHY MHCTPYMEHTH [ip)KaBHE peakiije Ha
KPVUMIHAINTET U NpefcTojehe M3MeHe y 06/1acTy KpUBUYHMX CaHKIWja, in: Onmysceroe
U Opy2u KpUBUUHONPABHU UHCMPYMeHmMU OpiasHe peakuyije Ha KpumuHnanumem, CpIICKO
YAPY>Kembe 3a KpMBUYHO IIPaBHY TEOPUjy U npaxcy, 3natnbop, 2014, pp. 485-504.

30 3. Crojanosuh, [I. Komapnh; Hoa pemtemwa y Kpusnunom 3akonnky Peny6nmxe Cp-
6uje, besbeorocm, 3/2012, p. 18.

31 J. hupuh, IIpaBocybhe n npurucny jaBHOCTH, in: Pepopma kpusuuroz npasa, Yapy-
Kebe jaBHIUX TY>KIIalja U 3aMeHMKa jaBHuX Tyxxmana Cpouje, Komaonuk, 2014, p. 202.
32 3. Crojanosuh, HoBa pemiema y KpuBu4HOM 3akoHOAaBCTBY CpOuje, BIX0oBa Ipu-
MeHa u 6ygyha pedopma, in: Hosa peuserva y kpusuurom 3akonooascmey Penybnuxe Cp-
buje u wuxoea npakmuuxa npumena, CpICKo yApyXKermbe 3a KpUBUYHOIIPABHY TEOPUjy 1
npakcy, beorpap, 2013, p. 12.
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the language style of the existing provisions and harmonized it with our
language. However, there are also new provisions, as well as changed penal
framework for certain criminal offences. While ignoring terminological
harmonization of certain provisions which occurred due to changes of legal
position of the Republic of Serbia, compared to the earlier state, a greater
number of amendments were made in the Special part. Firstly, a certain
number of new criminal offenses have been stipulated. Secondly, changes
have been made to a large number of the existing criminal offences. And
thirdly, stipulated penalties have been changed for a number of offences,
and a good part of these changes has been related to prescribing harsher
penalties (for one third of criminal offences), even though until then
Serbian Criminal Code has not been among those criminal laws with mild
penalties. For these reasons, a significant part of the changes of 2012 is
dedicated to the elimination of gaps and inconsistencies that have been
made by the amendments to the criminal legislation in 2009.%

A similar situation was in 2002, before entry into force of the Criminal
Code of Serbia, which reflected in the parallel existence of a special chapter
of the Criminal Code of Serbia entitled “Corruption-Related Criminal
Offences”, and corresponding criminalizations, whose purpose was
combating corruption in the group of criminal offences against official
duty, which could be characterized as, to put it mildly, atypical® and
unacceptable. Firstly, because of the very title of that chapter that has no
connection with the protected object. Secondly, the description of these
criminal offences mainly coincided with the existing ones, which had led
to the unnecessary duplication of criminalizations and serious problems
in terms of differentiating the new and existing criminal offenses. If the
legislator’s motive was to harshen the penalties, that could have been
done by amending the existing solutions.Thirdly, such causal approach is
unacceptable when it comes to the criminal law norms. Fourthly, the term
corruption was used in the title of the chapter as well as in the titles of some
criminal offences, while it was not contained in the legal description of
certain criminal offenses, nor was it even specified.*

33 1. Komapuh, Konuenijcke HoBuHe y KpuBnuHoMm 3akonuky Cpouje u ajleKBaTHOCT
[p>KaBHe peaklyje Ha KpUMUHAINUTET, in: Cyhewe y pasymHom poky u opyeu Kpusuu-
HONPABHU UHCMPYMEHMU AdeK8amHOCMu 0pxasHe peakuuje HA KpuMuHanumem, 3na-
Tubop, 20015, p. 13.

34 See: Cn. enacnux PC, No. 10/2002.

35 3. Crojanosuh, O. Ilepuh, Kpusuuno npaso - noce6nu deo, beorpan, 2009, p. 389.

36 3. Crojanosuh, JI. Komapuh, Kpusuunonpasto cy3bujare opeanusosaroz KpumuHanu-
mema, mepopusma u kopynuuje, beorpan, 2014, p. 203.
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These and similar criminal law interventions are used for daily political
purposes, while basic standards for creating a criminal law norm, which
primarily refers to the assessment of the reality and evaluation of social
danger, are of secondary importance. Nowadays, unfortunately, similar
moves are not uncommon, regardless of whether it is a criminal, substantive
or procedural legislation, misdemeanour regulations, or even the adoption
of special laws.Thus, for example, it is currently being worked on passing
the Law on the Protection from Domestic Violence.”” The first question that
necessarily arises is whether we need such a law, given the protection
provided for by the Family Act which is prima ratio, criminalizations of
domestic violence in the Criminal Code and corresponding provisions
of the Law on Public Peace and Order.® On this example one can see
the extent of the lack of harmonization of legal texts that are passed in a
short time period, almost in continuity. The Draft Law on the Protection
from Domestic Violence provides for many novelties when it comes to
the functioning of the police, public prosecutor’s office and court, and
among other things, new police powers that were not prescribed by the
Law on Police of 2016 - risk assessment and urgent measures.”” The
Law stipulates that police officers can “take the potential perpetrator
of domestic violence to the police station, for further action by a police
officer assigned for prevention of domestic violence”, as well as that a police
officer in charge for prevention of domestic violence is obliged to take a

37 See: mpegHALPT 3aKOHA O 3aLITUTY HaCcWba y Iopoauuy, http://www.mpravde.gov.rs/
sekcija/53/radne-verzije-propisa.php, accessed on: 13/07/2016.

38 The Law on Misdemeanours as well as the special laws which in penal provisions
provide for misdemeanours do not stipulate the matter that would relate to domestic
violence. However, the Law on Public Peace and Order stipulates a certain kind of
misdemeanours that result in disturbance of public order, and it may happen that the
perpetrator and the victim are members of a family. Their family relationship is not
important for imposing a penalty (imprisonment or fine), however, according to the Law
on Misdemeanours, protective measure of “denial of access to aggrieved person, facility
or place where the misdemeanour was committed” can be imposed, thus in this way the
damaged party, i.e. the victim of violence, can be protected from further endangerment.
When statutory requirements for apprehension of the perpetrators of violence are met on
the basis of the Law on Misdemeanours, in some cases, misdemeanour procedure can be
more efficient than other types of court proceedings, since a person performing violence is
brought before the judge of the misdemeanour court immediately after the event, with the
request to initiate misdemeanour proceedings, and the proposal to pass a judgment which
becomes final, before its effect. In this way, a victim of domestic violence can be quickly
and efficiently protected. C. Mapkosuh, Yn0za nonuyuje y cysbujary Hacuma y nopoouyu
y npexpwajrom nocmynky, HBII — JKypnan 3a kpumnnanuctuxky u npaso, KIIA, beo-
rpan, 2015, pp. 214-215.

39 See: Cn. Inacnuk PC, 6p. 6/2016.
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statement from “a potential perpetrator of domestic violence’, gather the
necessary information from other police officers, immediately conduct a
risk assessment and, if necessary, impose an urgent measure of protection
against domestic violence prescribed by this law, and to immediately
inform the public prosecutor and the Centre for Social Welfare. Police
power of detention up to eight hours may be applied against such a person.
The question arises — what does the legal term “potential perpetrator of
domestic violence” mean? And whether in this way preventive apprehension
is being introduced into our legislation? Also, how can a police officer for
prevention of domestic violence be obliged to take a statement from a
potential perpetrator of domestic violence, if he/she rejects it? In which
capacity a statement is taken from this citizen (for example, if a citizen is
suspected of having committed a criminal offense, the rules of the Law
on Criminal Procedure are applied)? Here is also evident the excessive
expansionism of the rights of the potentially injured parties at the expense
of “potential perpetrator of domestic violence’, whoever he/she may be.
One can easily imagine situations in which a person is falsely reported for
domestic violence, and due to poor risk assessment he/she gets temporarily
deprived of his/her basic human rights — freedom of movement and the
right to property. On the other hand, it is possible that a risk assessment
suggests that there will be no escalation of violence, while subsequently
criminal offence of murder, or some other serious offence, is committed in
that family. For this reason, the author believes that the Draft Law provides
for very short deadlines for risk assessment and that the selection of police
officers and their training® is essential for law enforcement.

40 It is envisaged that risk assessment and urgent measures (temporary removal of the
perpetrator from home and temporary ban on contacting and approaching the victim) are
undertaken by police officers in charge of prevention of domestic violence, who have been
appointed by the head of a regional police department, and have previously completed
specialized training stipulated by this law. Police officers for the prevention of domestic
violence and judicial officials who perform tasks within the jurisdiction of the court or
the public prosecutor’s office prescribed by this Law are required to complete specialized
training according to the program adopted by the Judicial Academy. Previous experience
tells us, when under the influence of European legislation legal norms were adopted
in the field of criminal law that guaranteed greater human rights to participants in the
criminal proceedings than they were before, in practice, while implementing specialized
trainings, the form was respected, but not the essence. Specifically, when dealing with
the criminal proceedings where suspects in criminal proceedings are minors or victims
of certain crimes are minors, legal provisions stipulated that judges, public prosecutors,
their deputies and police officers should have previously completed specialized training
in the field of the Law on Juvenile Criminal Offenders and Criminal Protection of Juveniles.
Trainings typically lasted one to two days, while police officers (for example, a police
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The Principle of Legality and the European
Integration Processes

The principle of legality is the principle of constitutional and legislative
nature. Article 34 of the Constitution of Serbia points out that no person
may be held guilty for any act which did not constitute a criminal offence
under law or any other regulation based on the law at the time when it was
committed, nor shall a penalty be imposed which was not prescribed for
this act. The principle of legality, in Article 1 of the Criminal Code, points to
the social and legal significance of the statement according to which there
is no criminal offence or punishment without law. A specific interaction
between criminal and constitutional law is reflected in the principle
of legality, because creators of the Constitution elevate the criminal law
principle to the rank of constitutional principle.

By analysing the provisions of the Constitution in the context of the
ratified international treaties and their application, the author will point
to Article 16, paragraph 2 of the Constitution, which states that generally
accepted rules of international law and ratified international treaties
are an integral part of the legal system of the Republic of Serbia and are
applied directly. It also states that ratified international treaties must be in
accordance with the Constitution.

Article 145 of the Constitution is also important for the implementation
of the international treaties, which, among others, states that court decisions
are based on the Constitution, law, the ratified international treaty and
regulation passed on the grounds of the law.

Here, the author believes that it is important also to address the European
Convention for the Protection of Human Rights and Fundamental
Freedoms.*' According to Article 7, paragraph 1 of this Convention, no one
shall be held guilty of any criminal offence on account of any act or omission
which did not constitute a criminal offence under national or international

officer with completed three-year secondary education and course for police officers), for
a several hours of participation in the seminar received a certificate of acquired special
knowledge in this area, which certainly is not acceptable when it comes to the sensitive
sphere of domestic violence. When it comes to specialization of police officers, it must be
carried out by teaching staff of a higher education institution established by the decision of
the Government of the Republic of Serbia for the implementation of programs for police
education, i.e. of the Academy of Criminalistic and Police Studies.

41 Cn. nucm CLI" — Mebynapomuan yrosopu, No. 9/2003, 5/2005, 7/2005-ucmnpaska and
Cn. enacuux PC - Mehynaponunu yrosopu, No. 12/2010.
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law at the time when it was committed. Also, a heavier penalty than the one
that was applicable at the time the criminal offence was committed cannot
be imposed. Article 7, paragraph 2 of the same Convention points out that
this Article does not prejudice the trial and punishment of any person for
any act or omission which, at the time when it was committed, was criminal
according to the general principles of law recognised by civilised nations.

In addition to the traditional interests and priorities of the Union, the
Lisbon Treaty for the first time emphasizes more intensely the dimension
of the fundamental human rights. Specifically, it assigns to the Charter
of Fundamental Rights of the EU the power of the binding legal norm by
incorporating it in the integral text of the Lisbon Treaty.** Article 49 of the
Charter states that no one shall be held guilty of any criminal offence on
account of any act or omission which did not constitute a criminal offence
under national law or international law at the time when it was committed.
Also, a heavier penalty shall not be imposed than that which was applicable
at the time the criminal offence was committed. If after the commission of
a criminal offence, the law provides for a lighter penalty, that penalty shall
be applicable. Article 49, paragraph 2 points out that this Article shall not
prejudice the trial and punishment of any person for any act or omission
which, at the time when it was committed, was criminal according to the
general principles recognised by the community of nations. As stated in
paragraph 3, penalty must be proportionate to the committed criminal
offence.

Article 6, paragraph 3 of the Treaty on the EU states that fundamental
rights guaranteed by the European Convention for the Protection of
Human Rights and Fundamental Freedoms, which also derive from the
constitutional traditions common to the Member States, constitute general
principles of the EU.

Here the relationship between the constitutional and legal provisions
of Serbia and similar provisions of international sources will be analysed,
which is closely linked to at least two questions. Can the ratified treaties be
applied directly? Would such Europeanization* jeopardize the principle of
legality?

42 CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION, Official
Journal of the European Communities, (2000/C 364/01).

43 Europeanization of the criminal law shall imply the national criminal law provisions
that are under the influence of the EU law.
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According to the author’s opinion, which is approximately identical with
certain understandings in the theory, direct application of international
agreements can be reached only if the following two cumulative conditions
are met: that these are provisions contained in the ratified international
treaties and that these provisions are in accordance with the Constitution.*
As the principle of legality is one of the criminal law principles that the
Constitution elevated to the rank of a constitutional principle, it is clear that
these provisions must comply with all the requirements in terms of segments
praevia, stricta, scriptand certa. Lex certa segment represents a major problem
in international treaties. From the standpoint of application of the provisions
of international treaties in national legislation, this segment must also be
met. This is a generally accepted standard that prevents punishment on the
basis of indeterminate law, which is a guarantee for achieving fundamental
freedoms and human rights. The principle of legality represents a barrier for
the application of those provisions of the international treaties that have no
prescribed punishment, because it is very important to respect the principle
of legality in its full capacity and the overall meaning as one of the most
important achievements of the rule of law.

Having also in mind Article 7, paragraph 2 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms that states
that this Article does not prejudice the trial and punishment of any person
for any act or omission which, at the time when it was committed, was
criminal according to the general principles of law recognised by civilised
nations, it can be concluded that the principle of legality is much stricter in
the national legislation than in the provisions of the Convention. However,
this does not provide sufficient grounds for concluding that our creators
of the Constitution wanted to achieve the same effect when in Article 16,
paragraph 2 of the Constitution of Serbia they pointed out that “only”
ratified international treaties must be in accordance with the Constitution,
i.e. they did not emphasize that generally accepted rules of international
law must also be in accordance with the Constitution.® In fact, the author
agrees with the view that the treaties are less disputable than the generally

44 M. llIxkynuh, Havenio 3aKkOHUTOCTN y KpUBUYIHOM TIpaBy, Ananu [Ipasroz pakynmema
y beoepady, No. 1/2010, p. 102.

45 Article 16, paragraph of the Constitution states that: “Generally accepted rules of
international law and ratified international treaties shall be an integral part of the legal
system in the Republic of Serbia and applied directly. Ratified international treaties must
be in accordance with the Constitution.” See: Cr. enacnux PC, No. 98/2006.
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accepted rules of international law, so when the creators of the Constitution
require that such sources must be in accordance with the Constitution, then
such a requirement must also exist in relation to the generally accepted
rules of international law. Thus, here it is necessary to apply the analogy.*

Contrary to the above stated, misconceptions can be found in practice
that the Constitution of Serbia by not emphasizing that the generally
accepted rules of international law must be in accordance with the
Constitution wishes to emphasize that they do not have to be in accordance
with the Constitution.” Even if that was the case, “the newly composed”
criminalizations are certainly not a part of the generally accepted rules of
international law, and therefore the provisions of the European Convention
cannot be invoked, and the Convention must also be in accordance with
the Constitution, and consequently with the principle of legality.

There are no precise information on the extent to which national courts
invoke the provisions of international treaties, with which harmonization
has not been carried out yet. The fact is that such judgements exist, but
they are still exceptions. The basic question that needs to be answered in
such cases is whether such court decisions are contrary to the principle
of nullum crimen nulla poena sine lege with its segments praevia, stricta,
scripta and certa. There are two categories of judgements. Those that are
not in contradiction with the principle of legality if the conditions which
have already been mentioned are met, and those that would probably be
unacceptable. In fact, it is important to draw attention to the need for
distinguishing two situations. The first identifies the circumstances in
which, due to the application of the already existing criminalization in
national law, it is necessary to determine the content of certain terms, i.e.
the meaning of phrases determined by the law, which due to the legislator’s
omission are not in accordance with international and regional sources, as
well as with some domestic bylaws. In the second situation, the national
legislation does not contain specific criminalization nor has prescribed
punishment for this behaviour. The first situation can be subsumed under
the first group of judgements, while in the second situation the level of
caution should be significantly higher bearing in mind the already identified
problems in European regulations with the segment lex certa. Then in most
cases direct application of such sources is not an option.

46 M. llIkynuh, op. cit, p. 102.
47 M. Majuh, Hadermo neranurera — HOpPMAaTMBHA U KYATYpHa peBOIynmja, AHanu
IIpasnoe paxynmema y beoepady, No. 2/2009, p. 40.
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Before providing an example from the court practice concerning the
first situation, several explanations will be given.

With the amendments to the Criminal Code in 2009,* the criminal
oftence Unlawful Production, Circulation and Possession of Narcotic Drugs
was divided into two criminal offences, namely: Unlawful Production and
Circulation of Narcotics and Illegal Possession of Narcotic Drugs.

Unlawful Production and Circulation of Narcotics is a criminal
offence stipulated by Article 246 of the Criminal Code of the Republic of
Serbia* and it has several forms. The basic form of the criminal offences
stipulated in paragraph 1 is committed by whoever unlawfully produces,
processes, sells or offers for sale, or whoever purchases, keeps or transports
for sale, or who mediates in sale or buying or otherwise unlawfully puts
into circulation substances or preparations that are declared narcotics.
Prescribed punishment for committing this form of criminal offence is
imprisonment of three to twelve years.

The object of actus reus of this criminal offence are substances or
preparations that are declared narcotics. Article 112 of the Criminal Code
provides authentic interpretation which states that narcotic drugs shall
imply substances and preparations declared by law or other regulation based
on law as narcotic drugs and other psychoactive controlled substances.”

The list of narcotic drugs and other psychoactive controlled substances
is an integral part of the Law on Psychoactive Controlled Substances.”
Minister responsible for health determines the List at the proposal of
the Commission. The List contains psychoactive controlled substances
in accordance with ratified UN conventions that govern the area of
psychoactive controlled substances, as well as psychoactive controlled
substances identified following the proposal of the bodies responsible for
the area of psychoactive controlled substances. The List is published in
“the Official Gazette of the Republic of Serbia”’** Psychoactive controlled
substances from the List are classified into lists from 1 to 7, in accordance
with the ratified United Nations conventions.” Narcotic drug is any

48 Cn. enacnux PC, No. 72/2009.

49 Cn. enacnux PC, No. 85/2005, 88/2005 - ncnp., 107/2005 - ucnp., 72/2009, 111/2009,
121/2012, 104/2013 and 108/2014.

50 Criminal Code of the Republic of Serbia, Article 112, item 15.

51 Cn. enacnux PC, No. 99/2010.

52 Ibidem, Article 8.

53 Ibidem, Article 10.



28 Dragana Kolaric

substance of biological or synthetic origin that is on the List in accordance
with the Single Convention on Narcotic Drugs, that is, a substance that
primarily affects the central nervous system by reducing the sensation of
pain, causing drowsiness or alertness, hallucinations, disturbances in motor
functions, as well as other pathological or functional changes in the central
nervous system.”* Since according to Article 112, paragraph 15, narcotic
drugs also imply other psychoactive controlled substances, it should
be emphasized that according to the Law on Psychoactive Controlled
Substances these include: a) psychotropic substances, which imply any
substance of biological or synthetic origin that can be found on the List,
in accordance with the Convention on Psychotropic Substances, that is,
any substance that primarily affects the central nervous system and alters
brain functions, causing changes in perception, mood, consciousness and
behaviour, b) products of biological origin with psychoactive effect, and c)
other psychoactive controlled substances.”

However, before amendments to the Criminal Code of 2012, the
authentic interpretation of the term narcotic drugs from Article 112 of
the Criminal Code caused huge problems in court practice. The Criminal
Code under narcotic drugs implied substances and preparations declared
by law or other regulation based on law as narcotic drugs. Consequently,
if someone was involved in illegal production and trade in psychotropic
substances, it sometimes happened that the court issued a judgement
of acquittal because of the narrow interpretation given in Article 112 of
the Criminal Code. Thus, with the judgement of the Higher Court in
Valjevo No. 30/12, of 30/05/2012, the defendant M. B., previously two
times convicted by final judgements to probation for illegal possession
of narcotic drugs (in 2008 and 2011), was acquitted of charges that in
the period between the end-July 2011 to 05/08/2011, he committed the
criminal offence of unlawful circulation of narcotics, for which he was
charged by the Higher Public Prosecutor’s Office in Valjevo. By searching
his apartment and other premises, the police found 37.33 grams of
psychotropic substance “amphetamine”. He was in custody until the passing

54 Ibidem,Article 3, Paragraph 1, Item 1.

55 C. Mapkosuh, 3noynorpe6a onojHUX gpora U MHCTUTYT (3abpane) yOnakaBama KasHe
y IIpakcy BuIer cyfa y Bamesy, in: Cybemwe y pasyMHOM POKY U pyIyt KpMBUYHOIIPAaBHU
VHCTPYMEHTH aJIeKBaTHOCTH JIp>KaBHe peakiiyje Ha KpUMIHAINTET, 3/matnoop, 2015, p. 208.
56 3axoun o usmenama u donyHama Kpueuunoe saxonuxa, “Cmyx6enu rmacHux PC’
121/2012.
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of the first instance acquittal (from 05/08/2011 until 30/05/2012). In the
court proceedings, and after the completion of the main trial, the court
concluded that the defendant purchased and sold “amphetamine” for the
purpose of obtaining the necessary funds for further procurement of this
psychotropic substance for his own use and to sell to others. The Court has
also ordered the expertise, when the court expert, a specialist in clinical
pharmacology, gave his findings and opinion that “amphetamine” was a
psychotropic substance, and that given its psycho-stimulatory effect, there
was little difference between it and cocaine as a narcotic drug. The Court
has accepted the findings and opinion of the court expert as professional,
clear and given in accordance with the rules of science and profession,
and they were included in the evidence. Nevertheless, the Court, based on
the collected evidence and in accordance with the Law on Psychoactive
Controlled Substances (which distinguishes between narcotic drugs and
psychotropic substances), the Decision determining the narcotic drugs and
psychotropic substances” passed by the Ministry of Health (which classifies
“amphetamine” as psychotropic substance, not as narcotic drug), the
Convention on Psychotropic Substances®®(which classifies “amphetamine”
as psychotropic substance®®) and the Criminal Code® (the object of actus
reus of Article 246 is a substance or preparation that is declared narcotics),
has acquitted the defendant of the charges based on Article 355, Paragraph
1 of the Criminal Procedure Code.*

The Court of Appeal in Belgrade, considering the appeal of High Public
Prosecutor’s Office in Valjevo, rendered the judgement No.1 4120/12 of
8/11/2012, changing with it the first-instance judgement of the Higher

57 “Cn. rmacauk PC”, No. 24/2005 of 15/03/2005. Note: it ceased to exist by entry into
force of the Regulation on establishing the List of psychoactive controlled substances, “Ci1.
rmacHuk PC”, No. 28/2013 of 26/03/2013, replaced with the new one, “Cn. rmacauk PC’,
No. 126/2014 of 19/11/2014, replaced with the new one, “Cn. rmacaux PC”, No. 27/2015
of 18/03/2015, replaced with the new and currently valid Regulation on establishing the
List of psychoactive controlled substances, “Cn. rmacauk PC”, No.111/2015, of 29/12/2015.
58 The Convention of Psychotropic Substances, “Official Gazette of SFRY”, No. 40/73. SFRY
ratified the Convention on 15 October 1973.

59 See: The Convention of Psychotropic Substances, Article 1, Schedule II. Article 1 of the
Convention states that the term “psychotropic substance” means any substance, natural
or synthetic, or any natural material in Schedule I, II, IIT or IV, and AMFETAMINE is
classified in Schedule II.

60 The Criminal Code of the Republic of Serbia, Cn. enacnux PC, No. 85/2005, 88/2005 -
uctp., 107/2005 - ucmp., 72/2009, 111/2009.

61 S. Markovic, Problems in Court Practice with Determining Certain Elements of the
Offences under the Articles 246 and 246a of the Criminal Code of Serbia, VI International
Scientific Conference “Archibald Reiss Days”, Belgrade, 2016.
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Court in Valjevo, and found the defendant M. B. guilty, saying that M. B.
“in the period from late July 2011 to 05/08/2011, in Valjevo, was capable
to completely understand and control his actions and was aware that his
actions were not allowed, for his personal use and further selling, illegally
purchased and possessed “amphetamine” which is declared as narcotic
drugs according to the Law on Psychoactive Controlled Substances (“Official
Gazette of the Republic of Serbia’, No. 99/2010) and the Convention on
Psychotropic Substances (“Official Gazette of SFRY”, No. 40/73). M. B.
bought 60 grams of narcotic drugs for 150 euros in Belgrade from his
acquaintance for the purpose of further selling of the narcotic in Valjevo
and partly for his personal use, which he was doing until 05/08/2011 when
the remained quantity of this narcotic, which he held in his apartment,
was found and confiscated by the authorized police officers - the quantity
of 33.7 grams. Police officers made an official report.” Thus he committed
the criminal offence of unlawful production and circulation of narcotics
under Article 246, Paragraph 1 of the Criminal Code. The Court of Appeal
sentenced him to imprisonment of three (3) years.®

The Court of Appeal explained in the judgement that its decision
was based on the Article 1, Paragraph 1, Item j of the Single Convention
on Narcotic Drugs of 1961 (which our country ratified in 1978), the
Convention on Psychotropic Substancesof 1971 (which our country
ratified in 1973), the United Nations Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances (which our country ratified
in 1990) and the provisions of the Law on Psychoactive Controlled
Substances, which clearly state that production of both narcotic drugs and
psychotropic substances is prohibited and punishable, and that the rules
regulating these criminal offenses are applied on unlawful production of
psychotropic substances. As stated in the explanation, “the mere fact that
provision of Article 246 of Criminal Code does not explicitly stipulate that
anyone who produces psychotropic substances without authorization is
making the same criminal offense as the one who produces and distributes
narcotic drugs cannot have influence on the fact that the criminal offence
exists and cannot support the attitude that the person involved in unlawful
production of psychotropic substances is not committing criminal offense
according to Article 246 of Criminal Code”. ThisCourt’s decision was also
based on the fact that provisions of Articles 16 and 194 of the Constitution

62 Ibidem.
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of Republic of Serbia strictly stipulate that all the laws and other general
legal acts passed in the Republic of Serbia must be in compliance with the
Constitution, as well as that all ratified international treaties and generally
accepted rules of the international law represent part of the legal order of
Republic of Serbia. The Court also concluded that the Criminal Code, as a
regulation governing criminal offenses, in this case is not inconsistent with
the ratified conventions.

Although guaranteed by the EU founding treaties, a major threat to
the principle of legality are regulations, as secondary sources of acquis
communautaire which have direct effect, because in this way referral
norms are created that jeopardize the principle of legality. According to
Article 288 of the Treaty on the Functioning of the EU, regulations have
general significance, and they are fully binding and directly applicable in
a Member State. Thus, they are not implemented into national legislation
as they have a direct effect, so that in domestic law, it is only being referred
to them. In this way referral norms are created, which from the standpoint
of the principle of legality are not acceptable. They point to the EU law.
So, Member States lay down in their national legislation which behaviours
contrary to the EU regulations constitute criminal offences and sanctions
for such behaviours, and the EU shapes the norm, that is, which behaviours
are considered criminal offences. Taking into account all the above said, it is
clear that this calls into question the respect of the principle of legality and
its segment lex certa. It is interesting that the Court of Justice, when it comes
to regulations, pointed out that Member States must not bring national
measures for the introduction of regulations into national legislation, since
it can endanger the consistent interpretation and application of regulations
within the EU.*’ On the other hand, one can only imagine what legal skills
are necessary for someone to find their way around in a vast number of
the EU regulations, bearing in mind that the provisions are published in
all official EU languages and that comparative legal interpretation is then
automatically imposed as necessary.

The requirements set for the principle of legality in internal law should
be the same at the European level. However, as it could be seen, this is
not so. According to the Lisbon Treaty, the main kind of competence in

63 M. Matnh-bomkosuh, EBporcku KpuBUYHONPaBHY MEXaHU3MU M IBUXOB YTULQ]
Ha HallMOHa/IHa 3aKOHOJABCTBA, JJokmopcka oucepmayuja, YHuBepsuret y beorpapy,
[IpaBHu dakynrer, 2016, p. 100.
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criminal matters was established in Article 83, Paragraph 1 of the Treaty
on the Functioning of the EU, and refers to a possibility to, “by means of
directives adopted in accordance with the ordinary legislative procedure,
establish minimum rules concerning the definition of criminal offences
and sanctions in the areas of particularly serious crime with a cross-
border dimension resulting from the nature or impact of such offences or
from a special need to combat them on a common basis”. Therefore, the
segment lex certa should have a more complex nature, since it is applied in
two stages of criminalization. One is at the European, and the other at the
national level. The situation in which directives are literally transferred into
national law is unacceptable, because in this way the coherence of national
criminal justice systems is undermined. Also, if each Member State was
to unilaterally adopt definitions of criminal offences that would lead to
divergence from the actual objectives of the EU. Therefore, it is necessary
to find a middle ground. The EU seeks to establish minimum rules for
defining criminal offences, and lex certa should also oblige the European
legislator, because otherwise it would be impossible for national legislators
to adopt certain criminalizations in their national systems.

Concluding Remarks

Finally, it can be concluded that the area of criminal law is always closely
linked to national culture, values and understandings of the complex
ethical issues at the national level, or simply put, with the idea of national
sovereignty. Criminal law should represent a coherent system, which can
be achieved only at the level of the EU Member States. At the national
level, there are different behaviours, whose social danger is graded. In
this regard, there are significant differences between the national systems,
because of economic, political and social conditions and moral norms in
the evaluation of, for example, the right to abortion, the right to end one’s
life (and to get assistance from others), the way of solving the problem of
drug abuse, the question whether the payment of sexual services should be
punishable, etc. These differences are the result of deep-rooted attitudes,
different value systems, and therefore criminal law can and should be part
of the national identities of the Member States.
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For these reasons, it is difficult to imagine a full and real harmonization
of the EU criminal law, and the author expresses scepticism in terms of
creating a single EU criminal law. There is no common EU criminal law, but
28 different criminal law systems, one German, one French, one Swedish,
etc., which are to some extent harmonized by measures taken at the EU
level.**

Also, one has to be aware that any harmonization of national criminal
law with the provisions of the EU in a way undermines the coherence of the
criminal justice system of the Member States.®> Therefore, the unification
of criminal law provisions of the Member States should be carried out only
in exceptional cases, when it is really necessary for achieving the objectives
of the EU, but even then enough space should be left for adjustment of
the EU rules to the national context. The request for the coherence of
the substantive criminal law at the national level actually highlights the
subsidiarity principle of the EU law that has been mentioned earlier.%

Emphasizing the specificity of the criminal law and its basic principles
at the national level does not aim to reflect the anti-European sentiment.
On the contrary, the aim is to emphasize the importance of basic guiding
ideas on which the criminal law is based, in order to limit its application,
which would lead to highlighting the fundamental freedoms and human
rights. As stated in Article 3 of the Criminal Code of Serbia, the protection
of human and other basic social values represents the basis and boundaries
for determining the criminal offences, the imposition of criminal sanctions
and their application, to the extent necessary for the suppression of these
offences. Therefore, the real protection of the fundamental freedoms and
rights at the EU level depends upon its legal sources, i.e. to what extent
the basic principles of criminal law are set in the centre of attention. In the
author’s opinion, these principles must be explicitly listed in the primary
sources of the EU law, which is not the case with some.

64 P. Asp, The Importance of the Principles of Subsidiarity and Coherence in the Development
of EU Criminal Law, European Criminal Law Review, 1/2011, Volume 1, p. 51.

65 Each state ranks criminal offences by prescribing the corresponding criminal
sanctions for them. Here sizable differences between the criminal law systems may exist.
Let’s take the example of the abuse of narcotic drugs and the legislator’s attitude towards
these crimes in Sweden and the Netherlands. Also, punishments vary considerably for the
same or equivalent criminal offences. Thus, for example, one state may have a 10-years
punishment for murder, two years for human smuggling, and a fine for petty theft, while
in another state penalties may be significantly more severe, for example, 20 years for
murder, four years for human smuggling and 30 days imprisonment for petty theft.

66 P. Asp, op. cit, p. 53.
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Here the directions of the reform will be addressed. There is a need
for a greater number of interventions in the Special part. Most of them
are the result of the need of harmonization with the relevant EU and EC
documents and that is why it is difficult to enter into a serious criminal and
political discussion as to their justification.®’

It is necessary to make a number of changes in the chapter covering
criminal offences related to the environmental protection. The reason
for that is harmonization with the Directive 2008/99/EC of the European
Parliament and of the Council of 19 November 2008, on the protection of
the environment through criminal law.

Also, harmonization with the Convention on the Protection of Children
from Sexual Exploitation and Sexual Abuse® and Directive 2011/92/EU
against Sexual Abuse and Sexual Exploitation of Children and Child
Pornography awaits us.

Itis also needed to make several changes in the group of criminal offences
against fundamental human and citizens’” freedoms and rights. In Article
covering violation of equality, additional two grounds for discrimination
should be added (sexual orientation and gender identity). The principle of
the prevailing interest should be taken into account as the basis for excluding
unlawfulness for certain criminal offences when it comes to unauthorized
interference in the private sphere of the individual, which can be justified
in the case of preventing or detecting serious crimes.*” Identity theft should
be introduced as a new criminal offence, since it became very frequent.”

There is no doubt that a number of reasons point to the fact that it is
necessary to reassess criminal offences related to narcotic drugs. Provisions
that existed before 2009 were much easier for application. Namely, a
privileged form of offence under Article 246 existed then, which consisted
of possession of narcotic drugs even when they were not intended for sale,
which criminalized possession for one’s own purpose. Adding into special
elements of a crime the element “a smaller quantity of a substance, for

67 3. CrojanoBuh, Moryhe nsmene Kpusnunor sakonuka Cpouje, in: Pepopma xpusuu-
Hoe npasa, YIpy>keme jaBHUX TY>KIIAIla ¥ 3aMeHNKa jaBHMX Ty>kmnana Cp6uje, Komao-
HUK, 2014, p. 15.

68 Cnymbenu enacnux PC - Mehynapoonu yzosopu, No. 1/10.

69 The similar was done in the European Convention for the Protection of Human Rights
and Fundamental Freedoms - for example, the freedom of expression is first guaranteed
by Article 10 of the Convention, and then Article 10, Paragraph 2 states in which cases and
under what conditions its limitation is permitted.

70 The legislator in Montenegro did so in 2013, in Article 176, Paragraph 3.
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their own personal use” (Article 246) has only created certain dilemmas
and has led to uneven approach of the court practice. De lege ferenda,
if there is a political will and awareness of the social community that
combating unlawful use and abuse of narcotic drugs cannot be achieved
in a way prescribed by the legislator in 2009, by seeing the citizens as “the
enemies that should be neutralized”, decriminalization of Article 246a
should be done and things should be set as they were before 2003, when
even the privileged form under Article 246, Paragraph 3 still has not been
introduced (whoever unlawfully has in their possession a substance or
preparation which has been declared a narcotic).” The corresponding EU
Framework Decision also does not stipulate obligation or recommendation
to criminalize possession of narcotic drugs for one’s own use.”> However,
prescribing some new qualifying circumstances is necessary.”

The group of criminal offences against economy should be reassessed in
detail, and it should be continued in the direction of changes commenced
in 2015, and harmonize them with the Convention on the Protection of the
EU’s Financial Interests.”

When it comes to combating corruption, the need for introducing
criminalization of illegal accumulation of wealth in the Serbian criminal
legislation should be considered.

Finally, for the purpose of establishing a certain balance, the question
of decriminalization and narrowing of criminal zone where possible,
always arises, because the criminal law expansionism has multiple adverse
consequences.”

71 When it comes to this form, possession had to be for personal use, because otherwise
it would represent some form of criminal offence under Article 246, Paragraph 1. In
addition, actus reus of unlawful possession of narcotic drugs is consumed by actus reus of
the criminal offence unlawful circulation of narcotic drugs under Article 246, Paragraph
1, since the circulation cannot be carried out without possessing narcotic drugs at the
same time, so that defendant cannot be found guilty for both Paragraph 3 and 1 od Article
246. (Judgement of the Supreme Court of Serbia,No. 843/06 of 13 May 2006).

72 COUNCIL FRAMEWORK DECISION 2004/757/JHA of 25 October 2004 laying down
minimum provisions on the constituent elements of criminal acts and penalties in the
field of illicit drug trafficking.

73 When it comes to large amounts of narcotic drugs, or drugs that are very harmful to
health, or when there has been deterioration in the health status of several persons.

74 The Convention was passed on 27 July 1995, and entered into force on 17 October 2002.
75 See: 3. Crojanosuh, Kpusuuro npaso y doba kpuse, bpauny, No. 1-2/2011, pp. 27-51.
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PA3BOJ EBPOIICKOT KPMBUYHOT ITPABA
VI TbETOB YTUIIA] HA HAIITMOHAJTHA
3AKOHOIABCTBA

Op Oparana Konapuh
KpuMunanucTnyko-nonmumjcka akageMmunja, beorpap,

Ancrpakrt: Ayrtop ce y papy 6aBu MoryhHocTMa yHubuKanyje y
obnmacTu KpuBMYHOT MaTepujanHor npasa EY, npumehyjyhu na je
CTymameM Ha CHary YroBopa us JIucaboHa modesna HOBa eTama y
pasBojy KpuBU4HOr 1paBa EY mro ce ogpakaBa 1 Ha Hal[IOHA/IHA
KpMBIYHA 3aKOHOJABCTBA. IbuMe je mOHeK/e M3MemeH IpPaBHU U
MHCTUTYLMOHAIHU OKBUP Y KojeM fienyje EY. Aytop Beh Ha camom
IIOYeTKY M3pakaBa CKEIICY Kajja je y MMTamy XapMOHNU3alnja Kpu-
BIYHOT MarepujainHor npasa EY, nogyme npusHajyhm ma je to eB-
POIICKO ycaryiamaBame MOryhe jakine n3pecTy, 6ap Ha HUBOY IIpu-
XBaTamka OCHOBHUX IIPUHINIA, HETO HAa HUBOY Ijenie MehyHaponHe
3ajegHurie. CTora ce ayTop y fia/beM TeKCTy 6aBY OCHOBHUM IIPVH-
IUIVMa ¥ [IOCTaBKaMa KPMBMYHOTL IIpaBa Tj. mpmHummnoM nullum
crimen nulla poena sine lege 1 merosuM fiejcTBOM Ha eBPOICKOM
IJIaHY, a/Ii X y TIOTJIeAy HellocpefiHe IpuMeHe Mel)yHapogHuX yro-
BOpa. AyTOp MHCUCTHPA Ha CYICUAMjaPHOM KapaKTepy KPMBUIHOT
npasa uctuayhu fa je oHo ultima ratio u yxasyje y kxojoj mepu je
Ta 0COOMHA KPUBUYHOL IIPaBa YTPOXKEHA Y eBPOIICKOM KOHTEKCTY a
noce6Ho nMajyhu y Buny ogpenbe wiana 82. u 83. Yrosopa o pyHk-
nyonucamwy EY. Ha kpajy, KOHCTaTOBaHO je /la eBpOIICKO KPMBIYHO
IIpaBO IaTY Of IapIujain3anyje I pelraBama TPeHYTHO aKTyeTHIX
npo6emMa CTora je OHO jOoII TajeKo Off TBPAbe [a ce pajiil O HAy9IHO
yTeMe/beHoj U ypeheHOj HOKTpUHL.

Kbyune peun: KpuBu4HM 3aKOHMK, €BPOIICKO KPVMBUYHO IIPaBo,

eBpOIICKe MHTeTpanuje, ultima ratio, Ha4emo0 3aKOHUTOCTH, YTOBOP
n3 Jlucabona, EY.



