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Detention in the criminal procedure legislation o 
Serbia and experiences o the public prosecutor’s oce 
or organized crime - (non) compliance with European 

standards? 

Abstract: Freedom as one o the key values in a democratic society is 
limited by the contemporary needs o protecting the individual rom arbi-
trariness and illegality, regardless o the sphere o social lie in which the 
individual exists. is reedom, in our case reedom o movement, is deter-
mined by legal boundaries, both rom the aspect o the national ramework 
and international standards. Namely, present-day states set the realiza-
tion o human rights as one o the main goals, but also the possibility o 
restrictions due to necessity in a democratic society and with a restrictive 
approach to the basis o legal restrictions, in this case restrictions on the 
right to reedom and security o person. In accordance with that, the paper 
critically analyses the adequacy o positive legal norms that regulate deten-
tion in Serbia and research was conducted in the Prosecutor’s Oce or 
Organized Crime. In the conducted research, or the purpose o collecting 
primary data, a specially designed instrument was used - a survey ques-
tionnaire consisting o 7 questions. e aim o the research is to consider 
the adequacy o the legal norm and the eciency o its application when it 
comes to the measure o detention, but also to identiy problems in practice 
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when determining the said measure. e results o the research indicate 
that the reorm o the measure o detention is necessary, not only rom the 
aspect o the national ramework, but also the degree o harmonization 
with contemporary comparative criminal procedure legislation and Euro-
pean standards o deprivation o liberty.

Keywords: detention, eciency, organized crime, European standards, 
Serbia

Introductory considerations
T right to rdom o movmnt rprsnts on o th undamn

tal human rights, which in som stats has bn raisd to th rank o a 
constitutional principl, as is th cas in Srbia. In accordanc with th 
statd rgarding th importanc o th intrnational standard, but also 
th gnsis o standardization o th right to librty and scurity o th 
prson, w can conclud that th issu o lgality o dprivation o lib
rty is not just an issu to b dalt with by on stat, but an assssmnt 
o dmocracy, ralization o th postulats o th rul o law, and th rul 
o law in gnral in a contmporary criminal procdur. Howvr, th 
provision o th right to librty and scurity o th prson is not only a 
rction o a contmporary socity, but  obsrving rom th aspct o 
historical gnsis  th right to rdom and scurity o th individual 
appars with th rst proclamations o undamntal rights, indicating 
its importanc and ncssity which will nsur its ull ralization. T 
right to librty and scurity o th prson mans librty undrstood in 
th classical, physical sns, rdom o movmnt, whras scurity, 
although not sparatd autonomously in rlation to rdom, is an aspct 
o th prohibition o arbitrary dprivation o librty. In addition to an 
adquat normativ ramwork, it is ncssary to nsur consistncy o 
th national ramwork with th intrnational on, both through ad
quat implmntation o ratid intrnational documnts, amndmnts 
and adoption o nw lgal txts, but also through provision o adquat 
mchanisms or improving th position o intrnational standard limits 
through stratgic ramworks.

T right to librty is alrady providd or in th Univrsal Dclara
tion o Human Rights,1 and ar that, th procss o activ standardiza

1 Adoptd and promulgatd by Unitd Nations Gnral Assmbly Rsolution 217A III o 10 
Dcmbr 1948 
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tion o this right and th duty to rspct it at th global lvl continud 
with othr intrnational documnts.

In accordanc with ratid intrnational documnts, but also doc
umnts blonging to so law, Srbia has adquatly implmntd th 
intrnational lgal standard o th right to librty and scurity o th pr
son and through th rormd normativ ramwork it has succssully 
rspondd to th rquirmnts st in th Europan Convntion hrin
ar: EC.2

Detention in Serbian criminal procedure legislation and 
European standards

Dtntion as th most svr masur or nsuring th prsnc o 
th dndant in criminal procdings, through th principls o lgal
ity and ultima ratio, sts important dmands on contmporary, dmo
cratic stats, th dmands to apply intrnational standards rgarding th 
lgality o rstrictions, and in cas o dtntion th right to librty and 
scurity Bjatović, 2010. Accordingly, th critical analysis o normativ 
solutions and practical application o dtntion masurs rquirs valid 
comparativ thortical xplanations o a numbr o controvrsial issus 
rlatd to dtntion in th criminal procdur lgislation o Srbia, but 
also complianc with Europan standards, i.., th standards providd 
by th EC. Namly, th Criminal Procdur Cod o Srbia hrina
tr: CPC3 stipulats that dtntion may b ordrd against a prson or 
whom thr is a rasonabl doubt that h or sh has committd a criminal 
ons i: a spcic prson is hiding or his idntity cannot b stablishd 
or as an accusd obviously avoids coming to th main trial or i thr 
ar othr circumstancs that indicat th dangr o scap; thr ar cir
cumstancs which indicat that thy will dstroy, concal, altr or alsiy 
th vidnc or tracs o th criminal ons or i spcial circumstancs 
indicat that thy will obstruct th procdings by inuncing witnsss, 
accomplics or concalrs; spcial circumstancs indicat that in a short 
priod o tim h or sh will rpat th criminal ons or complt 

2 European Convention on Human Rights 2003, Ofcial Gaztt o th Srbia and Montngro, 
No. 9/2003 

3 Criminal Procedure Code, Ofcial Gaztt o th Rpublic o Srbia, No. 72/2011, 101/2011, 
121/2012, 32/2013, 45/2013, 55/2014, 35/2019, 27/2021, and 62/2021
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th attmptd criminal ons or commit th criminal ons h or sh 
thratns to commit; that th criminal ons chargd against thm is 
punishabl by imprisonmnt or a trm xcding tn yars, i.. impris
onmnt or a trm xcding v yars or a criminal ons with l
mnts o violnc or a rstinstanc court sntnc o v yars or mor, 
and th mannr o xcution or th svrity o th consquncs o th 
criminal ons hav ld to public disturbanc which may jopardiz 
th unimpdd and air conduct o criminal procdings.4 In accordanc 
with th statd conditions or dtrmining dtntion and th dgr o 
consistncy with Europan standards, th EC stipulats that th lmnt 
o lgality o dprivation o librty masurs is manistd through th 
national and intrnational ramwork, i.., dprivation o librty has to 
b in accordanc with national law, both substantiv and procdural, and 
that th abov provisions ar in lin with th EC Wolrum, Dutsch, 
2007; Schabas, 2015. Accordingly, it is ncssary that a crtain criminal 
ons or which thr is a rasonabl doubt that th prson has com
mittd, b providd by th provisions o substantiv law, as wll as in 
cas o dprivation o librty to mt procdural guarants providd by 
national law or ailur to comply with th obligation national law Pau
lus, 2015; Mowbray, 2004. Howvr, th dtrmination o th intrna
tional ramwork dos not ull th lgality o dprivation o librty only 
at th national lvl, but it is also ncssary that th provisions o national 
law b in accordanc with th EC, which would man that dprivation 
o librty Mijalković, Čvorović, uranjanin, 2018 can b undrtakn in 
accordanc with national law, but i th abov provisions ar not harmo
nizd with th intrnational standard, i.. i it is an arbitrary dprivation 
o librty5, it is an illgal dprivation o librty. T EC stipulats that: 
”Evryon has th right to librty and scurity o prson. No on shall b 
dprivd o thir librty xcpt in th ollowing cass and in accordanc 
with a procdur prscribd by law.” T grounds rlating to dtntion 
ar dtrmind as ollows: ‘’in th cas o lawul arrst or dprivation 

4  Articl 211, paragraph 1, itms 1, 2, 3, 4 o th Criminal procdur cod
5  In th cas o Baranowski v. Poland rom Octobr 2, 2007. Appl. no. 39742/05 th applicant 

was arrstd in 1993. Following th indictmnt, th accusd could b hld in custody until 
trial at Polish law, without a spcial court dcision. T Court concludd that th provisions o 
national law did not provid sufcint guarants or protction against arbitrary dprivation 
o librty, as it did not contain a valid basis or dtntion in law prscribd by law Jakšić, 
2006, p. 127. 
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o librty or th purpos o bing brought bor a comptnt judicial 
authority on suspicion o having committd a criminal ons or whn 
it is rasonably considrd ncssary to prvnt th commission o a 
criminal ons or scap ar its xcution’’.6

In accordanc with th abov, w can s that th xtnsiv approach 
whn it coms to th rasons or dtntion in th criminal procdur 
lgislation o Srbia in rlation to th EC is considrd lgitimat, givn 
th lgal, political hritag o our country and th ld o r assss
mnt, and whn it coms to th rlvant provisions o th CPC, w can 
classiy thm into our groups: th risk o scap, th risk o obstruction 
o justic, th nd to prvnt crim and th nd to prsrv public 
ordr. Howvr, a critical analysis is rquird as rgards th lgal solution 
that rrs to th matrial condition or ordring dtntion, and that is 
rasonabl suspicion Bjatović, 2014a; Škulić, 2014a. Namly, w can 
stat that a highr dgr o suspicion is rquird or dtntion than or 
initiating criminal procdings grounds or suspicion, and as an argu
mnt w can prsnt in support o this act is th importanc o th right 
to rdom and scurity in a dmocratic socity and th rul o law. 
Howvr, viwd rom th aspct o th national ramwork, a justid 
qustion ariss as to whthr this would man that th public proscutor 
Bjatović, 2014b in th cas o a motion or dtntion in th invstiga
tion, would hav to spcically xplain th acts that would support th 
xistnc o rasonabl suspicion ncssary or dtntion, bcaus 
grounds o suspicion ar only rquird to initiat an invstigation. W 
ar o th opinion that in practic o public proscutor’s ofcs, no dis
tinction is mad in dtrmining th dgr o suspicion in rlation to 
initiating criminal procdings and ordring dtntion, but that in ach 
spcic cas th public proscutor’s ofc is guidd only by th rasons 
providd by th CPC or ordring dtntion. In any cas, in addition to 
th normativ laboration and rsarch conductd in th Proscutor’s 
Ofc or Organizd Crim, this issu rquirs valid thortical consid
rations and considration o th viws xprssd by rspondnts during 
th rsarch on this issu, as a signicant actor in implmnting th 
ctivnss o th application o this lgal norm, namly th masur o 
dtntion. Also, on o th ky lmnts o lgality o dprivation o lib
rty, in this cas dtntion, is th goal to b achivd by limiting th 

6  Articl 5, paragraph 1, itm c o th EC
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intrnational standard. In accordanc with th EC Vrind, 2016; Ovy, 
Whit, 2002; Grabnwartr, 2003, it is bringing bor th comptnt 
judicial authority and th dtrminant o judicial authority, i.. acting on 
th statd basis in ordr to nsur th prsnc o th dndant in crim
inal procdings and not in any othr typ o pnalty procdings, which, 
in accordanc with th rstrictiv intrprtation o th court, xcluds 
th misdmanour court, i.. dprivation o librty in misdmanour 
procdings. T dtrminant o th goal, i.., bringing bor th com
ptnt judicial authority, xcluds lawul dprivation o librty with 
som othr goal, such as prvntiv dtntion, but that o ipso dos not 
man that i criminal procdings ar not initiatd or suspndd or 
acquittd, th dprivation o librty was illgal, but that it was ncssary 
that such an intntion xistd at th tim o dprivation o librty. An 
xampl o th statd lawul dprivation o librty, without criminal pro
cdings bing initiatd, is th masur o kping a suspct in custody.7 
Howvr, this dos not man that th aim o bringing bor th comp
tnt judicial authority justis th duration o th dtntion masur 
indnitly, without th possibility and nd or rviw. T duration o 
dtntion is dtrmind according to spcic circumstancs and it is 
ncssary to rviw th dcision in crtain tim intrvals, which in 
accordanc with th CPC, th panl is obligd to xamin without th 
proposal o th partis and dnc counsl whthr thr ar still ra
sons or dtntion and to dcid on xtnsion or trmination o dtn
tion, ar th xpiration o th total o thirty days until th conrmation 
o th indictmnt, and ar th xpiration o th total o 60 days ar th 
conrmation o th indictmnt until th issuanc o th rst instanc 
vrdict.8 Also, th EC proclaims that anyon who is arrstd or dprivd 
o librty in accordanc with th itm c o th EC will b brought bor 
a judg or othr ofcial dsignatd by law to prorm judicial unctions 
without dlay and grantd th right to b trid within a rasonabl tim 
or to b rlasd pnding trial.9 T dcision to trminat dtntion shall 
b mad by th court whn th rasons or its dtrmination cas to 
xist, but th rlationship btwn th proscutorial invstigation in th 
party modl o criminal procdings and th duration o dtntion in 

7 Articl 294 o th CPC
8 Articl 216, paragraph 3 o th CPC
9 Articl 5, paragraph 3o th EC
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th invstigation is considrd justid rom th aspct o air trial Sum
mrs, 2007 and th right to librty and scurity o a prson. Namly, 
analysing th right to a air trial and th qual position o partis in crim
inal procdings Škulić, 2014b through quality o arms and bringing 
bor th comptnt judicial authority without dlay, and th lngth o 
dtntion, givn that dtntion in th invstigation is proposd by th 
public proscutor Čvorović, 2015, but that th public proscutor is an 
ntity that prsnts vidnc, which ar som o th conditions or ordr
ing or trminating dtntion, a justid qustion ariss as to th possibil
ity o violating th right to a air trial and th right to librty and scurity 
o prson. Accordingly, th qustion justiably ariss as to whthr, i 
dtntion is ordrd du to th possibility o inuncing witnsss,10 it 
shall b rvokd whn th last witnss is xamind by th public pros
cutor, and thr is not anothr basis or its xtnsion; whthr thr is a 
dangr o vidntiary obstruction by th public proscutor and dtn
tion Škulić, 2019 lasting longr than it should. W ar o th opinion 
that th answr in th mntiond cas could b afrmativ, which would 
lad to a violation o Articl 5 paragraph 3 o th EC, bcaus th Euro
pan Court considrs that any dlay in criminal procdings without a 
justid rason, whil kping a prson in dtntion without considr
ing altrnativ masurs to dtntion is a violation o this articl.11 
Namly, whn it coms to dtrmining altrnativ masurs to dtn
tion, th position o th Europan Court rgarding th rasons or dtr
mining bail, i.., th obligatory trmination o dtntion, is in th cas o 
ight risk. In contrast, th CPC o Srbia proclaims svral grounds or 
bail,12 which in accordanc with th intrprtation o th position o th 
Europan Court Amatrudo, WilliamBlak, 2015; Lach, 2006; Grr, 
2006 would indicat th obligation to trminat dtntion only in th 
abov cas, whil othr grounds or dtrmining bail would b o an 
optional natur. raditionally, th Srbian CPC rcognizs bail as an 
altrnativ to dtntion whn a prson nds to b dtaind or is alrady 
in dtntion bcaus his or hr idntity is hiddn or cannot b stab
lishd, or h or sh apparntly avoids apparing at th main trial as a 
dndant, or i thr ar othr circumstancs that indicat th dangr o 

10 Articl 211, paragraph 1, itm 2 o th CPC
11 Dervisi v. Croatia, No. 67341/10, Judgmnt o ECHR o th Court on Mrits and Just 

Satisaction, 25.9.2012 
12 Articl 202 o th CPC
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a ight risk.13 T nw CPC xpands th list o grounds or dtntion 
whr it is possibl to rplac dtntion with bail. Howvr, th lgal 
chang rquirs a critical rviw and a dpr thortical analysis. T 
lgislator stipulats that bail may b an altrnativ to dtntion i dtn
tion is ordrd or a criminal ons punishabl by imprisonmnt or 
mor than tn yars, or imprisonmnt or mor than v yars or a 
criminal ons with lmnts o violnc or i h or sh is sntncd to 
v yars in prison or mor by a rst instanc court dcision, and th 
mannr o xcution and svrity o th consquncs o th criminal 
ons hav disturbd th public in a way that may jopardiz th unim
pdd and air conduct o criminal procdings.14 W considr illogical 
th lgal provision by which bail rplacs dtntion in th vnt o a 
”public disturbanc”. Dos that man that i dtntion is rplacd by bail 
undr th statd condition, th public will no longr b disturbd? Also, 
th gnral condition or th application o bail is th promis o th 
dndant that h or sh will not hid and that h or sh will not lav 
thir rsidnc without th approval o th court.15 T statd condition 
is typical or dtrmining bail in th cas whn dtntion is ordrd du 
to th ight risk, othrwis thr is no connction btwn th dnd
ant’s promis not to hid and th statd grounds or bail Banović, 2019. 
Also, whn dtrmining th amount o bail, th court taks, among othr 
things, th dgr o ight risk, which is primarily rlatd to th tradi
tional grounds or dtrmining bail, and that is th dangr o scap.

Also, whn it coms to th aormntiond grounds or ordring 
dtntion, i.., th ight risk, it is ncssary to not that whn it coms 
to th actions o th Proscutor’s Ofc or Organizd Crim, on th 
grounds or dtrmining dtntion in accordanc with th gravity o th 
criminal onc ar th ons stipulatd in Articl 211 paragraph 1 point 
4 o th CPC,16 although, givn th intrnational charactr o organizd 
crim onss, th rason ”ight risk” would hav complt lgal and 

13 Articl 211, paragraph 1, itm 4 o th CPC
14 Articl 211, paragraph 1, itm 4 o th CPC
15 Articl 202, paragraph 1 o th CPC
16 Dtntion ordrd or a criminal ons punishabl by imprisonmnt or a trm xcding tn 

yars, i.., a sntnc o mor than v yars or a criminal ons with lmnts o violnc 
or i th rst instanc court sntncd him or hr to v yars or mor, and th mannr 
o xcution o criminal onss hav ld to public disturbanc which may jopardiz th 
unimpdd and air conduct o criminal procdings
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political justication. Also, whn it coms to th stipulatd rason or 
ordring dtntion or th most srious crims, th trm ”public distur
banc” is poorly ormulatd in lgal and tchnical sns; it is xtrmly 
undmocratic in natur, or how is it up to th court to stimat that 
public disturbanc has occurrd and that it may lad to unimpdd 
and air conduct o criminal procdings? It is spcially important to 
mntion that th rcnt court practic, in addition to disturbing th 
domstic public, also uss th trm ”disturbing th world public”, which 
is vn mor indnit. T statd lgal imprcision can lad to inad
quat application o th lgal norm, i.., abus o th norm, which in th 
nd can rsult in infcincy o th criminal procdur and violation 
o th intrnational standard o th right to librty and scurity o th 
prson.

W can stat that thr ar crtain thortical doubts, i.., that th 
issu o dtntion is insufcintly laboratd in th CPC o Srbia, but 
a justid qustion ariss whthr th rcnt proscutorial practic, 
whn proposing dtntion, acts in accordanc with lgal provisions and 
whthr it intrprts th insufcintly rgulatd lgal solutions in accord
anc with ratid intrnational documnts, primarily th EC. Namly, 
th fcincy in th application o th dtntion masur rquirs, in 
addition to th adquacy o th lgal norm, its adquat application, and 
this rsarch will rval th dgr o adquacy o th application o th 
lgal norm, whthr it is ncssary to rorm th lgal txt and whthr 
Srbia succssully mts th rquirmnts o intrnational lgal doc
umnts, which ar implmntd by contmporary criminal procdur 
lgislations.

Research objectives, hypotheses and methods
T objctivs o th rsarch as rgards dtntion in th criminal 

procdur lgislation o Srbia ar:
1. rviwing th adquacy o th normativ ramwork o Srbia 

whn it coms to dtntion;
2. idntiying problms in th practical application o th dtntion 

ordrd by th Proscutor’s Ofc or Organizd Crim;
3. rviwing th dgr o harmonization o th normativ 

rgulation o dtntion in th criminal procdur lgislation o 
Srbia with Europan standards.
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In accordanc with th statd goals o th rsarch, th ollowing 
hypothss wr st:

H0: T Criminal Procdur Cod o Srbia adquatly rgulats th 
masur o dtntion;

H1: It is ncssary to rorm th masur o dtntion, in trms o 
spciying crtain trms, and this is obsrvd rom th aspct o th ral
ization o th fcincy o criminal procdings and harmonization with 
Europan standards and contmporary comparativ criminal procdur 
lgislation.

Sample description
During Jun 2022 a survy was conductd among public proscu

tors in th Proscutor’s Ofc or Organizd Crim, which was ormd 
or th trritory o Srbia. T rsarch involvd 21 public proscutors, 
dputy public proscutors, and proscutorial associats who had work 
xprinc in ordring dtntion. Bor th bginning o th survy, th 
rspondnts wr inormd about th goal and purpos o th rsarch, 
that th survy is anonymous and that individual answrs will not b pr
sntd, but th rsults obtaind only on th total sampl will b usd.

Survey questionnaire
For th purpos o collcting primary data, a spcially dsignd 

instrumnt was usd  a survy qustionnair consisting o 7 qustions. 
T qustions rrrd to th attituds o public proscutors on th ad
quacy o th normativ rgulation o dtntion in th Criminal Proc
dur Cod, th dgr o proposing altrnativ masurs to dtntion, 
th ullmnt o th conditions or a spcial xplanation o th justica
tion o proposing dtntion, tc. For th purpos o statistical procssing 
o collctd data, th statistical mthod at th lvl o dscriptiv statis
tics was applid, and or that purpos th SPSS sowar packag was 
usd vrsion 20.17 

17 IBM SPSS ID: 729327.
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Results
In accordanc with th goals o th rsarch and rsarch qustions, 

ar th conductd rsarch, th ollowing rsults wr obtaind or 
th topic ”Dtntion in th criminal procdur lgislation o Srbia and 
xprincs o th public proscutor’s ofc or th organizd crim  
non complianc with Europan standards?

o the question: “Do you consider detention an important instru-
ment or detecting and proving criminal oences o organized crime 
and its perpetrators?”, the respondents answered as ollows:

Table 1 - Detention as an important instrument or detecting and 
proving criminal oences o organized crime and its perpetrators

Response: Yes No
Numbr and 
prcntag o 
rspondnts

N % N % 

8 38.1 13 61.9

According to th data rom abl 1, w can conclud that whn 
it coms to dtntion as an important instrumnt or dtcting and 
proving criminal oncs o organizd crim and its prptrators, 13 
rspondnts do not considr dtntion an important instrumnt o lgal 
policy or criminal oncs o organizd crim and its prptrators, 
whil 8 rspondnts xprssd a positiv attitud on this issu, which 
is not an ncouraging act. Namly, dtntion, in addition to achiving 
th ky goal o standardization, which is to nsur th prsnc o th 
dndant in criminal procdings, also contributs to th ralization 
o othr actors o criminal procdings fcincy such as th right to 
vidnc, trial within a rasonabl tim, and in accordanc with th con
ductd rsarch, it is obvious that a signicant prcntag o th statd 
goals wr not rcognizd by th ntitis proposing th statd masur 
o dtntion.

o the question: “Do you ofen suggest ordering dete nti on?”, the 
respondents answered in the ollowing way:

Table 2 - Detention and requency o ordering
Response: Never Rarely Occasionally Ofen Always

Numbr and 
prcntag o 
rspondnts

N % N % N % N % N % 

0 0 0 0 4 19 16 76.2 1 4.8
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According to th data rom abl 2, th largst numbr o rspond
nts answrd that thy on proposd a masur o dtntion, a sig
nicantly smallr numbr o rspondnts proposd th masur occa
sionally, whil only on rspondnt always did so. W can stat that in 
accordanc with th abov rsult, in practic, th subjcts proposing this 
masur rcognizd th importanc o dtntion, which conrms th 
lgal and political justication o th trnd o incrasing th numbr o 
ordrs o th masur o dtntion, which is gradually bcoming a rul 
rathr than xcption.

o the question: “Do you decide on another measure to ensure the 
presence o the deendant in the criminal proceedings rather than on 
the measure o detention?”, the respondents answered as ollows:

Table 3 - Detention and alternative measures to ensure the presence o 
the deendant in criminal proceedings

Response: Never Rarely Occasionally Ofen Always Did not 
respond

Numbr and 
prcntag o 
rspondnts

N % N % N % N % N % N % 

0 0 5 23.8 13 61.9 1 4.8 0 0 2 9.5

According to th data rom abl 3, w can s that th largst numbr 
o rspondnts occasionally opt or anothr masur to nsur th prs
nc o th dndant in criminal procdings rathr than or dtntion, 
a signicantly smallr numbr o rspondnts rarly, whil on rspond
nt on. Ts rsults rquir a critical attitud whn it coms to th 
masur o dtntion as th ultima ratio masur to nsur th prsnc 
o th dndant in criminal procdings, which is obviously not takn 
into account in practic whn applying th lgal norm, i.., proposing 
a masur o dtntion. Also, it should b born in mind that th goals 
o anticipating all masurs to nsur th prsnc o th dndant ar 
almost idntical, whil spcial mphasis should b placd on spciying 
and dlimiting th conditions or th application o masurs to nsur 
th prsnc o th dndant in criminal procdings.

o the question: “Do you think that detention is adequately regu-
lated by the CPC and that it allows you to adequately apply the legal 
norm?”, the respondents answered as ollows:
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Table 4 - Detention and adequacy o the normative ramework
Response: Yes, very well Yes, but not in all 

provisions No

Numbr and 
prcntag o 
rspondnts

N % N % N % 

7 33.3 14 66.7 0 0

According to th data rom abl 4, th largst numbr o rspond
nts answrd that dtntion is adquatly rgulatd by th CPC in 
most provisions, not in all, whil also a signicant numbr o rspond
nts statd that dtntion is vry wll rgulatd by th CPC and allows 
adquat application o th lgal norms. In accordanc with that, th 
statd attituds indicat that th normativ laboration o th masur o 
dtntion is to a larg xtnt adquat, but that rorm is still ncssary 
with th aim o mor fcint application o th lgal norm.

o the question: “When it comes to criminal acts o organized 
crime, do you decide to order detention based on the condition pro-
vided in Article 211 paragraph 1 point 4 o the CPC or based on 
the condition rom Article 211 paragraph 1 point 1 o the CPC, in 
accordance with the international character o criminal oences o 
organized crime?”, the respondents answered as ollows:

Table 5 - Detention and speciying the conditions or application o the 
measure

Response:

I rather decide on the 
condition provided in 
Article 211 paragraph 

1 item 4 o the CPC

I rather decide on the 
condition provided in 

Article 211 paragraph 1 
item 1 o the CPC

Did not 
respond

Numbr and 
prcntag o 
rspondnts

N % N % N % 

0 0 16 76.2 5 23.8

According to th data rom abl 5, th largst numbr o rspond
nts answrd that whn proposing th dtrmination o a masur o 
dtntion, thy dcid on th condition providd or in Articl 211 par
agraph 1 point 1 o th CPC, i.., among othr things, du to th ight 
risk, whil v rspondnts did not answr th qustion or bliv that 
vrything dpnds on th spcic cas. Accordingly, w bliv that 
ordring dtntion, intr alia, du to th ight risk, would b mor ad
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quat in th cas o organizd crim, viwd rom th aspct o justiy
ing th rstriction o th intrnational standard o dprivation o librty, 
givn that th trm public disturbanc is much mor difcult to lab
orat and thr would b a gratr possibility o illgal dprivation o 
librty and rsponsibility bor th Europan Court.

o the question: “When presenting evidence in the in ve sti ga  tion, 
do you take into account the implementation o Article 5 pa ra graph 
3 o the EC (bringing beore the competent judicial authority without 
delay), when detention was ordered due to the danger o evidentiary 
obstruction o the deendant as a reason or ordering detention (e.g., 
examination o witnesses)?”, the respo n de nts answered as ollows:

Table 6 - Detention and evidentiary obstruction o the deendant
Response: Yes No Did not respond

Numbr and 
prcntag o 
rspondnts

N % N % N % 

19 90.5 1 4.8 1 4.8

According to th data rom abl 6, almost all rspondnts answrd 
that thy tak into account th implmntation o Articl 5 paragraph 3 o 
th EC bringing bor th comptnt judicial authority without dlay, 
whn dtntion was ordrd du to th dangr o vidntiary obstruc
tion o th dndant, only on rspondnt answrd ngativly, whil 
on did not stat his position on th said issu. In accordanc with th 
abov data, w can conclud that th application o th lgal norm taks 
into account th tim dtrminant whn a prson is in dtntion, which 
is xtrmly important both rom th aspct o th national ramwork 
and intrnational standards o dprivation o librty.

o the question: “Do you explain in the proposal or ordering 
detention with special acts the grounded suspicion that is necessary 
or ordering detention?”, the respondents answered as ollows:

Table 7 - Detention and grounded suspicion as a condition or ordering 
detention

Response: Never Rarely Occasionally Ofen Always
Numbr and 
prcntag o 
rspondnts

N % N % N % N % N % 

0 0 0 0 0 0 0 0 21 100
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According to th data rom abl 7, all rspondnts answrd that 
thy always xplain th groundd suspicion ncssary or ordring 
dtntion in th proposal or ordring dtntion. W considr xtrmly 
important th ullmnt o th statd basis in th practical conduct o 
th subjcts in charg o proposing dtntion, considring that th ra
soning o th groundd suspicion is an xtrmly important lmnt o 
th lgality o dprivation o librty.

Discussion
T conductd analysis o th subjct mattr, both through a tho

rtical approach and th rsarch conductd in th Proscutor’s Ofc 
or Organizd Crim, indicats th nd to continu working on th 
rorm o th criminal procdur lgislation o Srbia, including th 
masur o dtntion. Namly, th lgal norm as wll as th adquacy 
o th application o th lgal norm rprsnt an important instrumnt 
o th fcincy o th criminal procdur and has bn th subjct o 
critical analysis by th scintic and prossional public or many yars. 
Accordingly, dtntion is an important instrumnt or ralizing th f
cincy o dtcting, proving and proscuting criminal oncs o organ
izd crim, and only i it is dtrmind in accordanc with lgal norms 
and Europan standards, w can talk about th lgality o dprivation o 
librty and adquat application o th law. Othrwis, th consquncs 
or Srbia can b signicantly gratr, rom th possibility o abus o 
th lgal norm, infcincy o criminal procdings, to rsponsibility 
bor th Europan Court or violating th right to librty and scu
rity o prson. Also, th conductd rsarch showd that th majority o 
rspondnts bliv that dtntion is adquatly rgulatd by th CPC 
and nabls adquat application o th lgal norm, and that in th appli
cation o th lgal norm rgarding th grounds or dtrmining dtn
tion providd in Articl 211 paragraph 1 point 1 o th CPC and Articl 
211 paragraph 1 point 4 o th CPC, rspondnts rathr dcid to us th 
grounds providd in Articl 211 paragraph 1 point 1 o th CPC.18 Also, 

18  Dtntion ordrd or a criminal ons punishabl by imprisonmnt or a trm xcding 
tn yars, i.., a sntnc o mor than v yars or a criminal ons with lmnts o 
violnc or i th rst instanc court sntncd him or hr to v yars or mor, and th 
mannr o xcution o criminal onss has ld to public disturbanc which may jopardiz 
th unimpdd and air conduct o criminal procdings.
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th practic in th application o this masur causs controvrsy in th 
public, i.., that th dndants ar not dtaind as long as thy should 
b or that th dtntion is quickly trminatd, which is rctd in th 
public as th rlas o th dndant and insufcintly fcint work o 
th judiciary. In accordanc with th conductd rsarch, w can s that 
a dtntion masur is on proposd, which is justid rom th aspct 
o th purpos o anticipating th said masur, but it raiss a justid 
qustion o th ultima ratio o th charactr o th said masur and th 
possibility o violation o th right to b brought bor th comptnt 
judicial authority without dlay. Namly, th rsarch has shown that 
whn dciding on proposing dtntion or som othr masur to nsur 
th prsnc o th accusd in criminal procdings, public proscutors 
usually dcid to propos dtntion. W bliv that in practical conduct, 
th possibility o dtrmining othr masurs to nsur th prsnc o 
th dndant should b considrd rst, and dtntion as th ultimat 
ratio o a masur o dprivation o librty in th nd, and that vn ar 
ordring dtntion, or th duration o th masur, th xistnc o acts 
in support o th justication o th xtnsion o dtntion should b 
constantly rviwd, as wll as th possibility o proposing altrnativ 
masurs to nsur th prsnc o th accusd in criminal procdings. 
In this way, th standard o bringing th accusd bor th judiciary 
without dlay and th lgality o dprivation o librty would b nsurd. 
Howvr, in ordr or dtntion and othr altrnativ masurs to nsur 
th prsnc o th accusd in criminal procdings to b ralizd, it is 
ncssary to dirntiat th way o spciying th conditions o thir 
application, not only in nam but also in gravity o oncs, which is not 
th cas or now. In this way, in practic, othr masurs would b pro
posd mor on than th masur o dtntion. Also, whn it coms to 
rspcting th standard o bringing bor th comptnt judicial author
ity without dlay, w can s that in practic, public proscutors rspct 
this principl and that this is yt anothr indicator o th adquacy o th 
lgal norm prtaining to dtntion. In addition to th statd acts o th 
lgality o th intrnational standard, th importanc o rasoning with 
spcial acts o th xistnc o rasonabl suspicion ncssary or ordr
ing dtntion was mphasizd, considring that th invstigation, within 
which dtntion can b ordrd, is initiatd on grounds or suspicion. 
Accordingly, th rsults o th rsarch show that almost all subjcts in 
charg o proposing dtntion in th Proscutor’s Ofc or Organizd 
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Crim xplain with spcial acts th rasonabl suspicion that is ncs
sary or ordring dtntion and or th lgality o dprivation o librty 
as intrnational lgal standard.

Conclusion
In accordanc with th abov, w can conclud that th masur o 

dtntion is adquatly normativly laboratd and nabls adquat 
application o th lgal norm, but also that it is ncssary to continu 
work on th procss o rorming th criminal procdur lgislation o 
Srbia and liminat th obsrvd shortcomings in standardizing th 
masur o dtntion spcially whn it coms to spciying and dlim
iting th conditions or th application o dtntion masur with othr 
masurs to nsur th prsnc o th dndant in criminal procd
ings, which would contribut to a mor signicant us o othr masurs 
in rlation to th dtntion masur, which is not th cas now. At th 
sam tim, in that way, th standard o bringing bor th comptnt 
judicial authority would b ralizd to a gratr xtnt without dlay. 
Also, it is ncssary to spciy and mor clarly dn th concpt o 
public disturbanc, which whn ordring dtntion on that basis and 
insufcint rasoning can b a rathr controvrsial basis or th lgality 
o dprivation o librty both rom th aspct o national ramwork and 
th intrnational standard o rdom and scurity o a prson. I w add 
to th abov th act o a considrabl amount o compnsation that th 
stat should pay in cas o illgal dprivation o librty, th prviously 
prsntd critical rviw o th normativ rgulation o dtntion and 
th lgality o dprivation o librty bcoms vn mor important.
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Притвор у кривичном процесном законодавству 
Србије и искуства тужилаштва за организовани 

криминал – (не)усклађеност са европским 
стандардима?

Апстракт: Слобода као једно од кључних вредности у демо-
кратском друштву ограничена је савременим потребама заш тите 
појединца од произвољности, незаконитости, без об зи ра у којој 
сфери друштвеног живота појединац егзистира. Наве де на слобода, 
у нашем случају слобода кретања је одређена зако н ским грани-
цама и то како посматрано са аспекта националног ок вира тако 
и међународних стандарда. Наиме, савремене др жа ве као један од 
главних циљева постављају остварење људских пра ва, али исто 
тако и могућност ограничења из разлога нео п хо д  ности у демократ-
ском друштву и уз рестриктивни приступ ос но ва законитог огра-
ничења, у овом случају ограничења права на слободу и безбедност 
личности. У складу са тим, у раду је кри ти чки анализирана аде-
кватност позитивноправних норми које ре гу ли шу меру притвора 
у Србији и спроведено је истраживање у Ту жи лаштву за организо-
вани криминал у Србији. У спроведеном истра живању, у сврху при-
купљања примарних података кори ш ћен је посебно конструисан 
инструмент – анкетни упитник који је био сачињен од 7 питања. 
Циљ истраживања је сагледавање адекватности законске норме и 
ефикасности њене примене када је реч о мери притвора, али и уоча-
вања проблема у пракси при ли ком одређивања наведене мере. Резул-
тати истраживања указују да је неопходна реформа мере при-
твора и то не само посма тра но са аспекта националног оквира, 
већ и степена усаглашености са савременим компаративним кри-
вичнопроцесним законодав с тви ма и европским стандардима мера 
лишења слободе. 

Кључне речи: притвор, ефикасност, организовани кри ми нал, 
европски стандарди, Србија.


