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PREFACE

Dear readers,

In front of you is the Thematic Collection of Papers presented at the International Scientific
Conference “Archibald Reiss Days”, which was organized by the Academy of Criminalistic and
Police Studies in Belgrade, in co-operation with the IRZ Foundation from Bonn, Germany, the
Ministry of Interior and the Ministry of Education, Science and Technological Development
of the Republic of Serbia, China Criminal Police University, Lviv State University of Internal
Affairs, Volgograd Academy of the Russian Internal Affairs Ministry, Faculty of Security in
Skopje, Faculty of Criminal Justice and Security in Ljubljana, Police Academy “Alexandru Ioan
Cuza“ in Bucharest, Academy of Police Force in Bratislava and Police College in Banjaluka,
and held at the Academy of Criminalistic and Police Studies, on 3 and 4 March 2014.

International Scientific Conference “Archibald Reiss Days” is organized for the fourth time
in a row, in memory of the founder and director of the first modern higher police school in Ser-
bia, Rodolphe Archibald Reiss, PhD, after whom the Conference was named.

The Thematic Collection of Papers contains 130 papers written by eminent scholars in the
field of law, security, criminalistics, police studies, forensics, medicine, as well as members
of national security system participating in education of the police, army and other security
services from Germany, Russia, Ukraine, Belarus, China, Poland, Slovakia, Moldova, Lithu-
ania, Latvia, Czech Republic, Hungary, Slovenia, Macedonia, Bosnia and Herzegovina, Croatia,
Montenegro, Republic of Srpska and Serbia. Each paper has been reviewed by two reviewers,
international experts competent for the field to which the paper is related, and the Thematic
Conference Proceedings in whole has been reviewed by five competent international reviewers.

The papers published in the Thematic Collection of Papers contain the overview of con-
temporary trends in the development of police education system, development of the police and
contemporary security, criminalistic and forensic concepts. Furthermore, they provide us with
the analysis of the rule of law activities in crime suppression, situation and trends in the above-
mentioned fields, as well as suggestions on how to systematically deal with these issues. The
Collection of Papers represents a significant contribution to the existing fund of scientific and
expert knowledge in the field of criminalistic, security, penal and legal theory and practice. Pub-
lication of this Collection contributes to improving of mutual cooperation between educational,
scientific and expert institutions at national, regional and international level.

The Thematic Collection of Papers “Archibald Reiss Days”, according to the Rules of pro-
cedure and way of evaluation and quantitative expression of scientific results of researchers,
passed by the National Council for Scientific and Technological Development of the Republic
of Serbia, as scientific publication, meets the criteria for obtaining the status of thematic collec-
tion of papers of international importance.

Finally, we wish to extend our gratitude to all the authors and participants at the Confer-
ence, as well as to all those who contributed to or supported the Conference and publishing of
this Collection, especially to the IRZ Foundation from Bonn, the Ministry of Interior of the
Republic of Serbia and the Ministry of Education, Science and Technological Development of
the Republic of Serbia.

Belgrade, March 2014

Programme and Organizing Committees






A WORD FROM THE IRZ

What is IRZ and why does it support the International Scientific Conference “Archibald
Reiss Days* of the Academy of Criminalistic and Police Studies of the Republic of Serbia?

The abbrevation IRZ stands for the German Foundation for International Legal Cooperation,
which was founded over 20 years ago, namely in 1992, on the initiative of the German
Federal Ministry of Justice. The IRZ’s task is to provide support to the partner countries in the
establishment and strenghtening of the rule of law. In this regard, it is very helpful that it has
been organized as an association. The IRZ members are large organizations in the feild of law in
Germany, such as the Association of Judges, bar associations, chambers of notaries, specifically
the existing Lawyers’ Association and Chamber of Notaries, Women Lawyers Association
and Association of Jurors, to name a few of them. Consequently, the IRZ, as the only active
organization, authorized the German Federal Government, and specialized exclusively in the
international counseling in the field of law, has direct access to expert knowledge and the experts
from these organizations.

At first, the partner countries were exclusively from East and Southeast Europe, which
have reformed their legal systems from socialism to a market democracy. Today, the IRZ also
operates in North Africa and Asia. Within its work, the IRZ provides consulting services in
legislative procedures and provides support in the areas of education and further training of
legal practitioners, and is also the co-editor of legal publications. The IRZ is funded by the
German tax funds from the budget of the Federal Ministry of Justice and the Federal Ministry
of Foreign Affairs, as well as from revenues generated through participation in the IPA and
twinning projects.

The IRZ has been present in Serbia since 2000, as a part of the German contribution to the
Stability Pact for South East Europe. Since then, in cooperation with numerous project partners,
it has implemented a number of programmes - to highlight just a few - cooperation with the
Constitutional Court of the Republic of Serbia, where the IRZ significantly contributed to the
introduction of individual constitutional complaint in the Serbian legal system, as well as with
the Judicial Academy.

Another focus of the work in the last few years was counseling in the field of the reform
of the Code of Criminal Procedure. Within the activities related to the counseling, among other
things, translation of the German Guidelines for Criminal Investigation and Administrative
Fines Proceedings (RiStBV) was published, which governs the basic practical issues relating
to the investigative procedure. In addition, a new edition of the translation of the German Code
of Criminal Procedure, developed within the IRZ’s project work in Bosnia and Herzegovina,
was published, in order to allow Serbian lawyers who do not speak German language to
independently read the relevant German regulations.

However, it must be emphasized that the counseling within the reform of the Serbian
Criminal Procedure Code, from the IRZ’s perspective, did not go without disappointments.
German experts particularly considered that it was inadequate for a country located in the
very heart of Europe to take over institutes from criminal proceedings of the United States of
America. Moreover, mixing of continental European and Anglo-American legal institutions in
a hybrid law faced general challenging from a technical standpoint. Regardless of that, the IRZ
continues to support the reform of the Code of Criminal Procedure in the area where the current
law in Serbia is similar to the German system - in the area of investigative procedure. This can
be seen also as a contribution of Germany in crime suppression in Serbia. The very focusing on
the new prosecutorial investigation, especially on the cooperation between the prosecution and
the police, is the reason why the IRZ cooperates in this area with the Academy of Criminalistic
and Police Studies, through organization of joint events and seminars. For the same reason, the
IRZ supports this scientific conference, since its goal is the strengthening of the capacities for
crime prevention and investigation in criminal proceedings.



We especially greet the fact that the materials from this scientific conference will be
published in printed form, which will make them available to a wider audience. An additional
favorable fact is that this scientific conference pays tribute to Archibald Reiss, after whom
the confrence was named, as a Swiss man from German speaking region, who can also be
considered as a symbol of cooperation between jurists from German speaking countries and
their Serbian colleagues.

Finally, we wish to thank the many individuals and institutions, without which cooperation
between the IRZ and the Academy would not be that successful and enjoyable. In the first place,
we must point out the German Federal Ministry of Justice and Consumer Protection and the
German Ministry of Foreign Affairs, which support and enable the IRZ’s work in Serbia from the
funds of German contribution to the Stability Pact for South East Europe. In addition, we would
like to thank the German Ambassador Mr Heinz Wilhelm and his associates, who are closely
following and constructively supporting the work of the IRZ. Finally, the IRZ would like to
sincerely thank the Dean of the Academy, Mr Goran Milosevi¢, PhD, and Vice Dean for Science
and Research, Mrs Dragana Kolari¢, LLD, for the efficient and always pleasant cooperation.
We also thank to all those who strongly support the IRZ’s counseling of Serbia in the field
of inestigative procedure - especially to retired Prosecutor-General Jiirgen Dehn and Police
Director Hans Dieter Hilken, who as an experienced team of practitioners have been sharing
their rich experience in the field of prosecutorial investigation with their Serbian colleagues.
We also thank Mr Dragan Simi¢, who has been following the activities of the aforementioned
experts as a professional translator, as well as my colleague Ms Dragana Radosavljevi¢, who as
a project manager from Bonn is in charge for the IRZ’s activities in Serbia.

Lawyer dr. Stefan Piirner
Head of Section South-East Europe Middle, IRZ
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COOPERATION BETWEEN PROSECUTORS AND POLICE
IN THE INVESTIGATION PROCEEDINGS

Jiirgen Dehn
Public Prosecutor - General, ret., Germany

THE PRECONDITIONS OF THE INVESTIGATION PROCEEDINGS

Unlike other procedural laws, the German Code of Criminal Procedure (CCP) provides for
a single-phase investigation procedure. The procedure is initiated pursuant to § 160 paragraph
1 of the Code of Criminal Procedure, as soon as the public prosecution office (PO), any public
authority or an officer of the police force (§ 163) or the financial authorities takes a measure
recognizably aimed on taking criminal action against someone, even if the accused is still
unknown.

Legally, for the initiation of the investigation only a so-called initial suspicion is required,
which must consist of specific facts. The law stipulates in § 152, paragraph 2 of “low level of
actual indication(s)” of a criminal offense. The initial suspicion must show that according to
criminological experience an actionable criminal act was committed. To this end even remote
indications may suffice; however, mere conjecture does not justify charging someone with a
criminal offense. In addition to a legal review, the facts of the case are analysed. The prosecution
must consider, in order to avoid the liability of the state, whether the facts for which charges
were brought or which are otherwise covered by a penal law may prosecuted by it.

According to the principle of legality, the investigating authorities are obliged to intervene
if there is an initial suspicion. If they do not, they are liable to prosecution for obstruction of
justice in office. Exceptions are made in so-called authorization and request offenses for which
a regulatory authority or a criminal complaint of the injured party is necessary for prosecution.
Then at first only the urgent measures are taken to secure the evidence. In most cases, however,
a criminal complaint can be replaced by the affirmation of the public interest in prosecution.
This can be declared by the public prosecution office, also generally for individual offence
categories.

In Abstract, it can be said for the initiation of the investigation proceedings that only low
factual preconditions must be met. This is an expression of the principle of legality, which
means that persecution is obligatory against any suspect. It is the necessary correlative to the
monopoly of the public prosecution office to bring charges. It is aimed at realising the principles
of equality before the law and of justice to the extent possible.

THE POSITION OF THE PUBLIC PROSECUTION OFFICE

According to the Code of Criminal Procedure, the public prosecution office is the so called
“Master of Investigation Proceedings”. The corresponding basic provision of the Code of
Criminal Procedure ( § 160 ) states the following: “As soon as the public prosecution office
obtains knowledge of a suspected criminal offence either through a criminal information or by
other means it shall investigate the facts to decide whether public charges are to be preferred to
explore the facts.”
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To this end, the public prosecution office is entitled pursuant to § 161 of the Code of Criminal
Procedure, “ to request information from all authorities and to make investigations of any kind,
either itself or through the authorities and officials in the police force ... The authorities and
officials in the police force shall be obliged to comply with the request or order of the public
prosecution office ...”

The police have pursuant to § 163 the right of the first access. I quote: “The authorities and
officials in the police force shall investigate criminal offences and shall take all measures that
may not be deferred, in order to prevent concealment of facts. To this end they shall be entitled
... to conduct investigations of any kind.” The police can also without the order of the public
prosecution office become active, and does so in the majority of all cases. In my district, in the
period from October 2004 to September 2005, this was the case in 79.8 % of all cases. However,
the police officers remain the extended arm of the public prosecution office. Their competence
under § 163 is only a transitional competence. Although the police are organizationally
independent, their investigations and the investigations of the public prosecution office always
make one unit, even if they were carried out without an order of the public prosecution office.

THE STEERING AND CONTROL OF THE PROCEEDINGS BY
THE PUBLIC PROSECUTION OFFICE IN PRACTICE

In important or legally or factually difficult cases, e.g. in so-called complex proceedings,
the prosecutor investigates the facts of the case from the moment he first accessed it. Namely,
he visits the crime scene and conducts interviews with the accused and the main witnesses in
person. Here also be the consequences of the criminal act can be of importance, for example
when deciding decision whether to interview the injured person as a witness.

Even if the prosecutor does not investigate the facts of the case by himself, but orders the
investigating teams (§ 152 para 1 German Code on Court Constitution), authorities and officials
of the police service (§ 161 para 1 CCP) or other bodies, he steers the investigation, at least he
determines its direction and its scope. He can also issue specific individual instructions on the
manner of implementation of particular investigative actions.

Special attention of the prosecutor shall be given to expedite the procedure. Thus, the
investigations shall initially not be further extended than necessary to enable a quick decision of
the public prosecution either to bring public charges or to terminate the proceedings. In particular,
the possibilities provided in §§ 154, 154 of the Code of Criminal Procedure (streamlining of the
proceedings) should be used.

The investigative actions should be performed simultaneously, if possible (compare to no.
12).

The factual circumstances, the testimonies of the accused and the circumstances of importance
for the assessment of an appropriate sentence or the ordering of a measure (§ 11 Section 1 No.
8 of the Criminal Code) need to be so thoroughly clarified that the main trial can be conducted
smoothly.

In custody matters the investigation need to be particularly expedient. The same applies to
proceedings for criminal offenses which are continuingly disturbing the public peace or which
are otherwise attracting special attention, also for offenses with a short statute of limitation
period.

In practice, the public prosecution office shall maintain close contact with its investigative
teams and shall discuss with them various investigative steps.
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But even in the simpler proceedings, in which the police are independently conducting the
investigation until the handing over of files to the public prosecution office, they are supervised
and controlled by the public prosecution office, because the public prosecution office is
responsible that investigation proceedings are conducted in conformity with the rule of law. If
this is not the case, then it should be distinguished between deliberate violation of the law and
incorrect application of law out of ignorance or negligence.

In deliberate violation of the law (e.g. in connection with interrogations), the prosecutor shall
under the principle of legality launch criminal proceedings against the officials (for example,
causing bodily harm while exercising a public office, § 340 German Criminal Code, or extorting
someone to make a statement, § 343 German Criminal Code). Additionally, disciplinary
punishment can be considered, which, however, the public prosecutor can only suggest to the
superiors in the police.

If the investigation was not correct due to ignorance or negligence, the prosecutor will
through written instructions sent to the police station initiate changes shall try orally to indicate
the correct procedure in official meetings with the police.

THE ACTUAL POSITION OF THE POLICE

After the exception provision of § 163 has in fact become the norm and that the public
prosecutor’s own investigations are limited to the significant proceedings, the police are
normally investigating independently and thereafter submitting to the public prosecution office
the finalized file. Only in exceptional cases additional investigations at the request of the public
prosecution office are required.

The reasons for this development are manifold:

The personnel, criminological, technical and technological superiority of the police,

The fact that most criminal acts are reported directly to the police, which is anyhow operating
in all other respects in closer proximity to criminal operations,

The increasingly by the police conducted preliminary investigations in the context of crime
prevention, which are producing findings that are usable also in repressive fight against crime,

The fact that the police are indeed subject to the principle of legality, but in fact they have
largely in their own hands where they are conducting intensive investigations and where not,

The data ownership of the police in the context of ever getting more extensive computerized
investigation methods,

The information advantage in the context of the internationalization of policing by institutions
such as Interpol and Europol,

The use of undercover agents and informants, who cannot be controlled by the public
prosecution office.

All this presents in the one hand, in the relations between the police and the public prosecution
office, a rather bleak image, on the other hand, however, also its position has changed both in
relation to the police and in relation to the courts.

COOPERATION BETWEEN PUBLIC PROSECUTION OFFICE AND
POLICE IN THE EXAMPLE OF COMPLEX PROCEEDINGS

The need for close cooperation between police and the public prosecution office and its
practical implementation can be well illustrated on the so-called complex procedures. Due to
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the high importance of the effective combating of crimes occurring in these procedures, several
federal states have thru decrees of ministers of the interior and ministers of justice regulated the
collaboration in this area. These proceedings comprise, in particular proceedings in the field
of economic, tax or customs crimes, corruption, narcotics trafficking, commercial and gang
smuggling people into the country or trafficking in human beings, band theft or computer crime.
These proceedings can last for months, in the meantime even for years. They usually require
complex operational and investigation methods. But even in Germany human and financial
resources are limited. Nevertheless, such so-called complex proceedings must be dealt with in
a timely and effective manner. For this purpose, so-called internal reserves must be applied and
the procedures must be clearly streamlined.

In order to achieve this expedience, the police and public prosecution office have to
streamline the procedures by process controlling agreements, development of a joint strategy
and the creation of a common concept. Hereby, the available resources are to be used.

They are therefore required to:

Early to implement mutual exchange on the possibility of occurrence of a complex proceeding
and to determine the existence of such a case,

To reach agreement on who shall take over such a proceeding,

To set up an investigation concept based on the legal and criminological evaluation and
analysis results that is in particular determining the allocation of personnel resources, the main
investigation stages and the time frame.

Thereby an intensive exchange of information in all phases of the proceeding shall be
ensured. This may also include agreements on how to manage the proceeding. The management
authority of the public prosecution office remains thereby unaffected. It is entitled also to deviate
from the agreements with the police, if it appears objectively justified.

The early structuring of the investigation and the limitation of the investigation expenses
require the earliest possible coordination between the public prosecution office and the police.
It must be at the beginning, are not at the end of the investigation and must cover all process-
relevant aspects. Thereby not only the consensus should be ensured on the timeframe within
which the investigation should be completed, but primarily about how to deal with aspects or
investigation results that are preventing an expedient completion.

The legal framework for action of law enforcement authorities is hereby set by the principle
of legality and the commandment of providing effective law enforcement derived from the rule
of law. It is hereby recognized that this may also mean to set priorities and to focus on certain
priorities when an equal prosecution of all criminal offenses, for which there is a reasonable
suspicion, effectively cannot be guaranteed. The legislator has therefore by easing the principle
of legality provided the possibility to focus on priorities under § § 154, 154 a, 430 of the Code
of Criminal Procedure and § 143, paragraph 4 of the German Code on Court Constitution.
Accordingly, certain measures to expedite the proceedings are permissible, in particular the
partial suspension of the proceedings for minor insignificant offenses.

RESTRUCTURING MODELS

The above remarks depict investigative activities that are in part dominated by the police, and
in part dominated by the public prosecution office. This a somewhat vague situation regarding
proportions based on the legal structure, according to which two separate and independent
authorities are entrusted with the task to conduct investigations. The legislator was aware of this
even in the year 1877, because in the motives for the German Code on Court Constitution it is
stated that the relationship between the public prosecution office and the police is “unfinished and
vague within its borders, ... because of the lack of an organic connection between the two.”
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In all proposals that dealt with an amendment to the existing situation, the police have
repeatedly put forward the idea to leave to the police the entire investigation and to restrict the
role of the public prosecution office to bring charges or to decide on a suspension. Even if such
desires may seem explicable due to the self-consciousness of the police, they are still materially
unacceptable. The inequality between the police and the public prosecution office in terms of
funding and means was already present at the introduction of the public prosecution office. It was
also not about created to replace the police, but to exercise control over the abiding of the rule
of law. A restructuring in the direction for the police to have sole control over the proceedings
would lead back to the situation that existed in the year 1846, depriving the public prosecution
office of its guard position and leading to a reduction of the rule of law, that is intolerable.

The contrary model in which the public prosecution office would exercise complete
domination over the investigation proceedings could be realised in its purest form by extracting
the investigation police from the police force and by placing it under the direct authority of the
public prosecution office. However, under present conditions it appears no longer practicable.
It is unthinkable that the Interior Ministry would surrender one part of the police force to
the judiciary. Also in the subject matter it would hardly be possible to tear apart the danger
prevention and crime prosecution activities, because repressive and preventive activities of the
police force are increasingly converging and are hardly separable.

THE NECESSITY FOR PARTNERSHIP COLLABORATION

Therefore, for the foreseeable future the somehow “unfinished” model of two side by side
investigating independent authorities shall remain, which was created by the legislator centuries
ago.

Both sides recognise today:

Neither the public prosecution office nor the police on the basis of legal and actual
circumstances would be able to cope with the tasks in criminal proceedings alone. Both have
in terms of human, financial and material resources reached their limits, which are partially
challenging their abilities to act, especially in large cities. The antagonism between the police
and the public prosecution office is a waste of resources that both institutions cannot afford.
The more it is required to mutually critically evaluate the existing relationships, but also the
undisputedly existing interdependency, in terms of effective performance of tasks. Thereby, on
the one hand, it is important to strengthen the partnership element between the public prosecution
office and the police with the goal of an effective law enforcement, on the other hand for the
public prosecution office to assume the guarantor position for a rule of law and fair investigation
and criminal proceedings by the actual use of its management authority in the subject matter.

The following considerations and assumptions are known to experts on both sides. However,
their implementation remains a continuous challenge.

ADJUSTMENT OF PROSECUTION FOCAL POINTS, EXCHANGING
INFORMATION

Public prosecution office and police must work together to develop crime policy objectives
and strategies. These institutions repeatedly pursued in the past their goals for themselves,
without cooperation. When, for example, developing a concept to fight prostitution and human
trafficking, illegal temporary work or domestic violence, each involved institution must be
integrated, since human and financial resources need to be distributed and since numerous
tactical and legal issues are arising.

But also in general, the relationship can be further improved at all levels. To this end
better mutual exchange of information, communication and transparency would be beneficial,
for example in regular meetings organised between relevant prosecutorial officers and police
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investigators. This should also include the joint preparation and follow-up of more complex and
often more publicly effective criminal proceedings. Also the participation of representatives
of the public prosecution office at the briefings of the police or vice versa of the police at the
meetings of heads of departments of the public prosecution office should be institutionalized.

HARMONIZATION OF ORGANIZATIONAL STRUCTURES

In several federal states the police have changed their organizational structures in recent
years. In Lower Saxony, for example, the police was separated from the interior administration,
divided into six police departments, each with a chief of police at the top, and placed under a
federal state police chief. Alone the spatial distribution of individual directorates, supposedly
selected for criminal-geographical constraints, leads to absurdities in the public prosecution
office’s assignments. Thus, the police directorate Gottingen covers parts of five public
prosecution offices. Also, structural changes in the processing of the crime were and are made.
Such reorganisations are as a rule not harmonised with the Justice Department. The police
have separately from structures of the public prosecution office defined its organisation and
jurisdiction forms. As a result, today can be seen that one and the same police department has
several public prosecution offices and courts to contact, because the jurisdictional boundaries
are not congruent. Furthermore, policing structures are not comparable with those of the
public prosecution office. In many ways, the police have without any coordination “upgraded”
themselves in the professional field and bring now the prosecution in a tight spot, because it is
in the end obligated to continue the work in proceedings prepared by the police.

The police and the judiciary must ensure that the crime fighting takes place jointly effectively
and in compliance with the administrative principles of “economy” and “efficiency”. For this
purpose it will be necessary in the medium term to harmonise organizational concepts and to
adjust different courses of action. A police force structured according to local, offense-specific
and/or offender-oriented aspects and public prosecution offices that work with assigned letters,
subject areas and types of proceedings need to move closer to each other, because these isolated
solutions only lead to further difficulties.

IMPLEMENTATION OF STEERING AUTHORITY OF THE PUBLIC
PROSECUTION OFFICE THROUGH
CONCRETE INVESTIGATION ORDERS

As already has been mentioned, the majority of criminal proceedings have their origin
directly at the police and arrive completed at the public prosecution office. One part of these
total 80% of all proceedings has its origin also at the public prosecution office, whether incoming
reports or through separation from other proceedings. In such cases, just as in the cases in
which the public prosecution office orders subsequent investigation activities, it should be noted
that the authority of the public prosecution office to manage the subject matter in investigation
proceedings also indispensably includes the giving of concrete investigation orders to the police.
However understandable it may be for reasons of work overload of public prosecutor’s after
superficial and time-saving sifting through documents to give a general investigation order,
such an undifferentiated discovery order is not helpful in the further proceeding. This disregards
the aspects of case management, process economics and under the rule of law required
concretization of the criminal allegations against the accused. The general discovery order that
is usually meaningless for the commissioned police ultimately can represent for the competent
prosecutor only a temporary gain of time. On the other hand, a thorough review of the file at
the beginning of the investigation proceeding, which must be preceded by a concrete discovery
order to the police, structures from the outset the further course of the proceeding and facilitates
the prosecutor the further processing when again the file is brought to him.
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Therefore, it seems always advisable for the prosecutors to give concrete discovery
orders to the police not only in larger and more specialized proceedings, but also in the field
of volume crime. The supervision by the department heads, but also the audits of individual
public prosecution offices by the Public Prosecutor-General should explicitly refer to this very
important aspect in the implementation of this management authority of the public prosecution
office in the investigation proceedings.

TRANSPARENCY IN THE DECISION-MAKING PROCESSES OF
THE PUBLIC PROSECUTION OFFICE

The decision-making processes of the public prosecution office are not sufficiently
transparent for the police. The results of criminal proceedings, whether acquittal or conviction,
are communicated to the police insufficiently, in particular the content of criminal verdicts or
the content of suspension decisions. The police officer would in principle like to know what
has become of “his” case and what errors or omissions can be corrected, if necessary, in future
investigation proceedings. Errors in the conduct of investigations have a tendency to creep in
due to lack of information. The high turnover in the police force often prevents direct and
comprehensive information of the previous police officer.

“Working for the trash can of the public prosecution office” is frustrating and demotivating
for the police, when in their opinion, after a completed investigation with much effort, the
public prosecution suspends the proceeding in the lower crime range without any reaction.
Here common strategies are required, either how to make savings in the investigative work
of the police or how to make decision-making processes at the public prosecution office more
transparent.

DELEGATION OF DISPOSITION OPTIONS
ONTO THE POLICE

The ever increasing burden of the public prosecution office and the police by volume
and petty crime necessitates considerations how to accomplish a process economical and as
efficient as possible completion of these proceedings. Especially in this context a not to be
underestimated force potential is consumed with spending a lot of time. The aim of the law
enforcement authorities should therefore be in future to save time and energy in dealing with the
volume and petty crimes, but still to comply with the law. Rejected should be own police powers
to sanction offenses. They would not comply with the separation of powers principle in our legal
system. It belongs to its pillar principles that the prosecution of crime is exclusively entrusted
to the judiciary. However, the prosecution could define an investigation framework which is
suitable to make a decision at an early stage. Obligatory process relevant minimum data must
be set that needs to be investigated by the police before delivery to the public prosecution
office. Furthermore, it should have an instrument, which clearly defines petty crime cases as
such. At a defined petty crime, the police could then be authorized, for example, for first-time
offenders, provided they agree, to charge them an amount defined in a catalogue to compensate
the damage incurred. With this expedited completion, the country could immediately sanction
petty crimes, that would surely develop a general deterrent effect. It is difficult to explain to the
general population that administrative violations in road traffic are promptly punishable by fines
and that first-time offenders in petty crimes are often let free due to the practice of suspension
of proceedings without sanction.

However, it should be noted that the public prosecution office, as part of its supervision
authority, shall examine the sanctions imposed by the police and shall finalize the process. If
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the police indicates to the accused from the outset that the decision is reserved for the public
prosecution office, there are no objections to it that the investigating police officers in the case
of consent of the accused provisionally imposes a catalogue amount for the fine, which is then
usually confirmed by the competent public prosecutor.

PREVENTION

The modern security strategy is characterized by a focus on prevention. In contrast to the
police, which under risk prevention have a mandate to conduct prevention, the Code of Criminal
Procedure does not provide any such thing to the public prosecution office, but only the mandate
to prosecute crimes. However, purely prosecuting crimes while ignoring the social framework
conditions and development of our society is very poor thinking by the public prosecution
offices. “A lawyer who is only a lawyer is a poor thing (Martin Luther)”. Therefore, the
cooperation between public prosecution offices and prevention councils cannot be considered
an administrative obligation under the law, but it is the content of the operations in the office
and should be encouraged.

The public prosecution office has for this no resources available, neither jobs nor funds are
allocated to this purpose. However, the collaboration of public prosecution offices in crime
prevention councils is supported by many institutions because the public prosecution office
appears often to be the only authority that is still capable of preventive intervention aided with
the means to apply pressure through judicial criminal proceedings.

THE (NEW) POWER OF THE PUBLIC PROSECUTION
OFFICE IN RELATION TO THE COURTS

The public prosecution office was in numerous supplements to the Code of Criminal
Procedure given various suspension possibilities, for example against meeting requirements
according to § 153 of the Code of Criminal Procedure, that were unthinkable of at the adoption of
the Code of Criminal Procedure. They presuppose an independent dealing with the investigative
results and grant it an almost judicial execution power. Furthermore, due to the abolition of
judicial preliminary investigation and by enforceable compulsion and obligation of witnesses
and experts to testify and to appear (§ 161 Code of Criminal Procedure), the public prosecution
office has grown into a positions that was once reserved for judges.

This means de facto a strong increase in tasks of the public prosecution office. It was to a
considerable degree assigned completion competences. As a result, for example, the image of
the public prosecution office in Germany has shifted from being the authority that brings charges
to the suspension authority. About 75 % of all incoming cases against known perpetrators are
being suspended. Of the remaining 25 % about 10 % are completed in Abstract proceedings and
15% with bringing charges. Between the suspended proceedings about 50 % are attributable to
suspension due to lack of evidence, 10 % to suspensions for petty crime without any conditions,
5 % to suspensions for petty crime with conditions, 7% to suspensions for minor additional
offenses and 3 % to suspensions with referring to private prosecution. Without the gradually
extended execution competencies of the public prosecution office, having in mind the significant
proliferation of cases, an increased number of jobs in the judiciary would have to be created.
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INTRODUCTION ABOUT TAX CRIMES
IN CRIMINAL LAW SYSTEM OF THE REPUBLIC OF SERBIA

Collecting of taxes and contributions, or certain fiscal charges in general, is of vital importance
to any state, because, in such a way, it acquires funds by which it replenishes the budget from
which government expenditure is financed, which is of a great importance for citizens as well,
since it enables financing of public healthcare institutions, educational institutions and schools,
government administration, etc. The ratio legis also follows from this to define, by the actual
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Constitution of the Republic of Serbia (Article 52), the liability to pay taxes and other levies, as
well as to prescribe punishability for breach of such duty.! Non-fulfilment of tax liabilities, as
well as liabilities to pay certain contributions, is punishable and, depending on the amount of
such liabilities, a misdemeanour or penal response may be in question.

Tax crimes in Serbia are partly prescribed in the Tax Proceedings and Tax Organization
Law,? and partly in the Criminal Code,’ which is not an ideal legal and technical solution from
the aspect of normative systematic and that will be specifically commented on in the text below.
Tax crimes could be also the part of organised crime or some other so called serious forms of
crimes.*

All the tax crimes, irrespective of whether they are prescribed in the TPTOL or in the Criminal
Code, have a number of common characteristics: 1) As a rule, they are of blanket character,
which means that the act is committed by violation of other regulations that are outside the law,
which prescribes the concrete criminal offense; 2) The form of guilt is exclusively the intent;
3) Majority of such criminal offenses also imply existence of a special intent; > 4) They are of
self-seeking character; 5) As a rule, cumulative sentencing of the offender is prescribed, both by
imprisonment and a fine and, in some situations, special security measures are also prescribed;
6) They are mostly in the form of so called delicts of omission;® and 7) The offender of an act
of such criminal offenses, or certain forms thereof, may only be the person who has a certain
capacity — an entrepreneur or the responsible person in a legal entity.

TAX CRIMES IN THE TAX PROCEEDINGS
TAX ORGANIZATION LAW

The Tax Proceedings and Tax Organization Law (TPTOL) prescribes two types of tax
offences: 1) Tax crimes, and 2) Tax misdemeanours.

Four tax crimes and a series of misdemeanours are prescribed in the TPTOL, which
are classified in those that may be committed by both a natural person in the capacity of an
entrepreneur and by a legal entity and those that may be committed by a natural person only in
the capacity of a responsible person.

Here one should also bear in mind that, in compliance with the Serbian Law on the Liability
of Legal Entities for Criminal Offenses, there is a possibility, which is yet to take hold in practice
to the full extent, for a legal entity to be liable for a criminal offense as well, which also applies
to tax crimes. A number of criminal offenses, which were originally prescribed in the TPTOL,
are now provided for in the provisions of the Criminal Code, which is particularly related to tax
evasion, which substituted the former criminal offense of avoidance of tax payment (Article 172
of the TPTOL that has ceased to be valid). In addition to the criminal offense of avoidance of tax
payment, the following criminal offenses are also deleted from the TPTOL — non-payment of
withholding tax and compiling or submitting of falsified documents of importance for taxation.

Unfounded declaration of amounts for tax refund and tax credit

The criminal offense of unfounded declaration of the amount for tax refund and tax credit is
prescribed in Article 173a of the TPTOL. This act takes one basic form and two serious forms.
The basic form is committed by the person, who, with the intent to realize the right to unfounded
tax refund or tax credit, files the tax return of false contents, declaring therein an amount for tax
refund or tax credit, from RSD 500,000 to 3,000,000. The perpetrator of that basic form shall
be sentenced from three months to three years imprisonment and a fine. The subjective element
of the act is the fraudulent intent, irrespective of the amount the refund of which is unlawfully
requested. The objective condition for incrimination exists only when this form of fraud is
related to a tax credit, when an amount from RSD 500,000 to 3,000,000 must be in question.

Both serious forms involve fraud that is related to the getting of tax credit. The first serious
1 More about: M. Skuli¢, Economical Criminality, ,,FMP*, Bar, 2013. pp. 57 — 58.

2 Hereinafter referred to as the TPTOL.

3 Hereinafter referred to as the CC.

4 More about: Z.Stojanovic and D.Kolaric, Criminal-Law Responding to Serious Crimes, Faculty of Law, University
of Belgrade, Belgrade, 2010, p. 88 — 89.

5 More about: Z.Stojanovic, Criminal Law — General Part, Faculty of Law, University of Belgrade and ,,Pravna
knjiga“, Belgrade, 2013, pp. 169 — 176.

6 More about: I.Vukovi¢. The Criminal Offenses of Unreal Omissions, Faculty of Law, University of Belgrade,
Belgrade, 2012, pp. 21 —24.
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form exists when an amount exceeding RSD 3,000,000 to 10,000,000 is in question. The second
serious form exists when the amount exceeds RSD 10,000,000.

For each form of the criminal offense of unfounded declaration of the amount for tax
refund and tax credit, cumulative sentencing is prescribed both by imprisonment within the
corresponding time periods, and a fine. When the offender of either the basic form, or any of
serious forms of this criminal offense, is a natural person or an entrepreneur, or the responsible
person in a legal entity, he/she is obligatorily also imposed the security measure prohibiting
practicing the profession, activity, and duty from one to five years.

For the basic form, a prison sentence from three months to three years and a fine are
prescribed. For the first serious form, a prison sentence from six months to five years and a fine
are provided for and, for the second serious form, a prison sentence from one to ten years and
a fine.

Endangering tax collection and taxation control

The criminal offense of endangering tax collection and taxation control is prescribed in
Article 175 of the TPTOL. This criminal offense takes two forms that are both punishable by the
same sentence, which is a bad solution in legal and technical terms. It is not logical to formulate
different basic forms of one criminal offense for which the same sentence is prescribed.

The first basic form is committed by the person who, with the intent to endanger collection of
tax that is not due for collection or that has not been assessed, but the procedure of its assessment
or control has been instituted, or of the tax assessed for himself/herself or other person, upon
institution of the interim measure securing tax collection in compliance with the law, or in the
procedure of forced collection or taxation control, alienates, hides, damages, destroys or renders
unusable an item over which an interim measure is instituted securing collection, or an item that
is the subject of forced collection of tax or taxation control, shall be sentenced to up to one year
imprisonment and a fine.

The second basic form is committed by the person who gives false data on the facts that
are of importance for undertaking forced collection of tax, and/or taxation control. The special
subjective element of the first basic form is the existence of the intent to endanger tax collection.
Such a subjective element is not required in the second form of this criminal offense, which is an
omission and, one should deem that mere giving of false data, when there is no intent to thereby
endanger tax collection, is not this criminal offense and, under certain conditions, there may
exist tax fraud prescribed by the Criminal Code.

Unlawful circulation of excise products

The criminal offense of unlawful circulation of excise products is prescribed in Article of
176 the TPTOL. This criminal offense takes two forms. The first form is committed by the
person who unlawfully puts into circulation, and/or sells products which are, in compliance with
the law, deemed to be excise products. This form may be committed by any person. The second
form of this criminal offense may be committed only by an entrepreneur or the responsible
person in a legal entity that is engaged in production or import of products which in compliance
with the law have to be specially marked with controlling excised stamps. The act of committing
of this form involves the failure to undertake measures to label the products with control excise
stamps prior to their putting into circulation.

For the first form of the criminal offense of unlawful putting into circulation of excise
products, a prison sentence from six months to five years is prescribed. For the second form of
this criminal offense, a prison sentence from six months to three years is provided for.

The law also prescribes cumulative sanctioning when offenders of the criminal offense,
referred to in Article 176 of the TPTOL, are an entrepreneur or the responsible person in a legal
entity. They are also always imposed the security measure prohibiting practicing the profession,
activity or duty from one year to five years. The products that are, in compliance with the law,
considered to be excise products and that are unlawfully put into circulation, as well as the
products that are not specifically labeled with the prescribed control excise stamps and the
pecuniary advantage, realized by the criminal offense, shall be seized.

Unlawful storage of goods

The criminal offense of unlawful storage of goods is prescribed in Article 176a of the
TPTOL. This criminal offense takes two forms.
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The first form is committed by the person who stores goods on which a tax is paid in a
room that is not registered for that use or who allows storage of goods in his/her room and the
room is not registered for that. The second form of this criminal offense exists when, in a room
registered for storage of goods, goods are stored on which tax is paid, and concerning which
there is no prescribed documentation on the origin of goods and the paid tax.

For both forms of this criminal offense the same sentence is prescribed, and that is cumulative
prison sentence from three months to three years and a fine. Additionally, the third cumulative
sanction is also prescribed, when the offender is the responsible person in a legal entity or an
entrepreneur, and that is the security measure prohibiting practicing the profession, activity
or duty for a duration from one to five years. In legal and technical terms, it is not justified to
prescribe, within the same incrimination, two separate forms of a criminal offense with respect
to which the same punishment is prescribed.

RELATIONSHIP BETWEEN PENAL PROVISIONS IN THE TPTOL
AND THE RULES OF THE CRIMINAL CODE OF SERBIA

In normative terms, all the penal provisions, contained in the TPTOL, are the norms
that represent lex specialis with respect to which the norms the Criminal Code represent /ex
generalis. This means that the rules from the TPTOL are primarily applied and, if they do not
provide for something specific, the Criminal Code is applied.

The Criminal Code must certainly be applied with respect to the majority of criminal offenses
that are otherwise prescribed in the TPTOL. This particularly applies regarding the definition of
the responsible person, who is the offender of a number of criminal offenses prescribed in the
TPTOL. That definition is provided for in Article 112, paragraph 5, of the CC:

A responsible person shall be the owner of a business entity or other organization, or a
person within an enterprise, institution or other organization entrusted with, by virtue of
his function, invested funds, or his powers, a specific scope of duties in the management of
property, production or other business activity or in supervision thereof or who is de facto in
charge of specific tasks. An official person shall also be deemed a responsible person in the case
of criminal offenses for which a responsible person is designated as the perpetrator, that have
not been prescribed by the Criminal Code in the chapter dealing with criminal offenses against
official duties, i.e. as criminal offenses of an official.

In the actual Criminal Code, there are two tax crimes, which used to be in the TPTOL.
Those are tax evasion and non-payment of withholding tax. The existence of such normative
dichotomy, as not an exactly an ideal solution, will be specially commented on in the text below.
Some criminal offenses prescribed in the Criminal Code may be related to tax fraud and tax
evasion, as well as to other tax crimes and tax misdemeanours. First of all, this is related to
the abuse of office and abuse of office of a responsible person.” Under certain situations, an
apparently ideal concurrence of criminal offenses may be in question.

Tax evasion in Criminal Code of Serbia

The criminal offense of tax evasion (Article 229 of the CC) takes one basic form and two
serious forms.® The basic form of the criminal offense of tax evasion exists when, with the intent
to fully or partly avoid certain fiscal liabilities in the form of payment of taxes, contributions
or other prescribed levies, any of the following alternatively prescribed acts is committed: 1)
Giving of false data on legally acquired income, on items or other facts that have impact on
assessment of fiscal liabilities; 2) Failure to report in case of mandatory reporting of legally
acquired income, and/or items or other facts that have impact on assessment of fiscal liabilities;
and 3) Otherwise concealment of data that are related to the assessment of fiscal liabilities.

The first and the third type of the basic criminal offense of tax evasion involve certain acts
in the form of feasance: 1) giving of false data, etc., and 2) Otherwise concealment of certain
data.’

7 Compare M.Vukovic, Tax evasion in Police s and Court'’s Practice, Official Gazette of the RoS (,,Sluzbeni glasnik),

Belgrade, 2009, pp. 196 — 202.

8 More about Z. Stojanovic and N.Delic, Criminal Law - special part, XIV Edition, “Pravna knjiga“, Belgrade, 2011,
172,

g 1Co3mpare: Z. Stojanovic and O.Peric, Criminal Law - special part, XIV Edition, “Pravna knjiga“, Belgrade, 2011,

p. 173.
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Although, in both cases, the acts of feasance in penal terms are in question, the first such act
— giving, in the logic of things, has an expressly active character, while the other act of feasance
in this case — concealment, is considerably less active but, naturally, even then, it always must
have to do with the act of feasance, and not of omission delict. The second type of the basic
form of the criminal offense of tax evasion is the act of non-feasance, i.e. it involves the failure
to perform certain duty.

With respect to each of the alternatively prescribed acts of committing of the basic form of
the criminal offense of tax evasion, the offender must have a special subjective element, and that
is the intent to, in such a way, i.e. through some of the alternatively provided for acts, either fully
or partially avoid certain fiscal liabilities, i.e. payment of taxes, contributions or other prescribed
levies. This means that the criminal offense of tax evasion, when the form of guilt is in question,
may be committed exclusively with the direct intent.

If a concrete offender undertakes two out of the alternatively prescribed acts of committing
of the basic form of tax evasion, or even in a concrete case in Serbia, an offender commits all
the three, otherwise alternatively specified acts of committing of this criminal offense, there
shall be no several tax evasions, but only one such criminal offense, because then the case of
apparent concurrence on the ground of alternativity would be in question. This would naturally
still have certain impact in penal terms, which means that, in each concrete case, it would
be of importance for meting punishment, because, by the obvious logic, then the aggravating
circumstance would certainly be in question.

For each of the specified alternatively prescribed types of the basic form of tax evasion it
is necessary that the amount of fiscal liability, the payment of which is avoided, is in question,
which exceeds RSD 150,000. That is the so called objective condition for incrimination. 1f
the amount of fiscal liability, the payment of which is avoided, is below RSD 150,000, there
shall be no criminal offense of tax evasion but, under certain conditions, the corresponding tax
misdemeanour may be in question.

Both serious forms of tax evasion are determined by the amount of fiscal liability the payment
of which is avoided by some of the alternatively prescribed acts of committing of the basic form
of this criminal offense. The first serious form of tax evasion exists when the amount of fiscal
liability the payment of which is avoided exceeds RSD one million and five hundred thousand
while, when that amount exceeds RSD seven million and five hundred thousand, the other (the
most) serious form of this criminal offense will be in question.

For the basic form of tax evasion, a prison sentence of up to five years is prescribed. The first
serious form of the criminal offense of tax evasion is punishable by a prison sentence from one
to eight years while, the third serious form of this criminal offense, i.e. the most serious form
of tax evasion, is punishable by prison sentence from two to ten years. Because of the nature
of the criminal offense of tax evasion, which has a pronounced self-seeking character, and it is
of a great importance for very concrete criminal and political reasons, the legislator, for each of
the forms of this criminal offense, i.e. both for the basic form, and for both of the serious forms,
prescribed that the offender is always also cumulatively imposed a fine.

Non-payment of withholding tax in Criminal Code of Serbia

The criminal offense of non-payment of withholding tax was introduced in the Criminal
Code (Article 229a) by amendments in 2009, by taking over of a similar criminal offense that
had existed in the TPTOL.

Up to the recent amendments of the Criminal Code, this criminal offense had been related only
to non-payment of taxes (as specified in the title thereof), and not to other levies as well, which
was a mistake, which happened because it was not taken into account that the TPTOL expressly
prescribes that it is applied to all the public revenues collected by the Tax Administration, as
well as to the public revenues of the units of local self-government.'°

This criminal offense takes the basic form and two serious forms. Both the basic, and serious
forms, may be committed only by the person, who has the capacity of the responsible person or
who is an entrepreneur. The offender must also have a special subjective element — the intent to
avoid payment of withholding tax, and/or other fiscal liabilities that are stipulated in the law.

The basic form of non-payment of withholding tax is committed by the responsible person

10 More about Z. Stojanovic, Commentary of the Criminal Code, 4™ revised Edition, “Official Gazette of the RoS,
Belgrade, (,,Sluzbeni glasnik™), 2012, pp. 679 — 680.
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in a legal entity — a taxpayer, as well as by an entrepreneur — a taxpayer who, with the intent to
avoid payment of withholding tax, contributions for compulsory social insurance after allowance
for or other prescribed levies, fails to pay the amount that is accrued as the withholding tax, and/
or contribution for compulsory social insurance after allowance for, in the prescribed incoming
payments account for public revenues or fails to pay other prescribed levies.

For each form of this criminal offense, cumulative sentence is prescribed both by
corresponding imprisonment and a fine. For the basic form, a prison sentence of up to three
years is provided for.

Both serious forms are qualified by the amount of accrued and unpaid tax. The first serious
form exists when that amount exceeds RSD 1,500,000 and a prison sentence from six months
to five years and a fine are prescribed for it. When the amount exceeds RSD 7,500,000, the
offender is sentenced to imprisonment from one to ten years and a fine.

TAX MISDEMEANOURS IN THE TPTOL

In Article 176b of the TPTOL, tax misdemeanours are defined in the following way:
,,Tax misdemeanours are misdemeanours prescribed hereby and by other internal revenue
regulations.” This is a very poor definition in legal and technical terms, which cannot inflict any
special damage in practice, but it does not serve any particular purpose either.

Namely, nothing is achieved by tautologically stipulating that tax misdemeanours are the
,misdemeanours® prescribed by the actual TPTOL or other law, because this would certainly be
implied even without any ,,definition*. It was totally unnecessary to define a tax misdemeanour
in the TPTOL, because this issue is quite adequately resolved by the Law on Misdemeanours.

According to Article 2 of the Law on Misdemeanours, a misdemeanour is an unlawful
culpably committed act that is stipulated as a misdemeanour by the law or other regulation of
the competent authority and for which a misdemeanour sanction is prescribed. Formally, the
existence of guilt as well is not required here, as a subjective element of the general notion of
misdemeanour (like the objective-subjective notion of criminal offence), and yet, if there is no
guilt, there can be no misdemeanour either, because then a misdemeanour may objectively exist
(and that is how it is actually defined in the Law on Misdemeanours), but there is no liability
for it. This follows from Article 18 of the Law on Misdemeanours, according to which a natural
person is liable for a misdemeanour that can be attributed to his/her guilt, because he/she was of
sound mind and committed the misdemeanour with the intent or negligently, and was aware or
was obliged to be- aware and could have been aware that such an act is prohibited.

As arule, for a tax misdemeanour, as opposed to a tax crime, the intent to avoid certain fiscal
liability is not required; instead a misdemeanour exists when, objectively, the corresponding
wrongful act is committed. There are several categories of misdemeanours in the TPTOL,
depending on who the offender of a misdemeanour is. There are misdemeanours committed by:
1) A legal entity or an entrepreneur, 2) A natural person, 3) A tax broker and other tax debtor,
and 4) A responsible person in the Tax Administration.

Particularly important are the following misdemeanours of taxpayers, who are a legal entity
or an entrepreneur: failure to file the tax return, failure to calculate and non-payment of tax,
reporting of smaller amounts of taxes, and giving of incorrect data in the tax return.

Failure to file the tax return, failure to calculate and non-payment of taxes is prescribed by
Article 177 of the TPTOL. This misdemeanour is committed by a taxpayer — a legal entity or an
entrepreneur, who fails to file the tax return prescribed by the tax law, including the individual
tax return, fails to calculate and fails to pay tax within the deadline prescribed by the law. The
offender is, for the misdemeanour, imposed a fine amounting from 15% to 20% of the amount of
the tax assessed in the procedure of taxation control. The law further elaborates different variants
of this misdemeanour, and fines are always provided for to the corresponding percentage with
respect to the amount of tax liability.

Reporting of smaller amounts of tax is the misdemeanour prescribed in Article 178 of the
TPTOL. It is a type of fraud but, as opposed to the corresponding tax crime, here there is no
fraudulent intent of the offender. If the amount of tax assessed in the tax return is lower than
the amount that should have been assessed in compliance with the law, the taxpayer — a legal
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entity or an entrepreneur shall be imposed, for the misdemeanour, a fine amounting to 1% of the
difference between the two amounts. The higher the difference between the reported amount of
tax and the actually due tax, the higher the fine, according to the corresponding scale, which is
imposed on the offender.

Giving of incorrect data in the tax return is the misdemeanour prescribed in Article 178a of
the TPTOL. Such a misdemeanour is committed by a taxpayer - a legal entity or an entrepreneur
who, in the tax return, gives incorrect data the consequence of which was or could have been
assessment of a smaller amount of tax, shall be imposed a fine for the misdemeanour amounting
to 1% of the difference between the amount of tax that is assessed or should have been assessed
in compliance with the law and the amount of tax that is assessed or should have been assessed
according to the data from the tax return. The higher the difference between the amount that was
incorrectly specified in the tax return and the actually due amount, the higher the fine, according
to the corresponding percentage, that is imposed on the offender of the misdemeanour.

The TPTOL also prescribes a series of other tax misdemeanours that boil down to different
forms of failure to submit applications for registration, errors in keeping records of importance
for taxation, giving of incomplete data, etc. Some misdemeanours are also related to some
forms of obstruction of tax authorities, such as hindering of the undertaking of forced collection,
failure to submit the necessary documentation, etc.

Tax misdemeanours of taxpayers - natural persons are prescribed in Article 180 of the
TPTOL. A fine from RSD 5,000 to 100,000 is prescribed for them. There is a whole series of
acts of committing of such misdemeanours, like failure to inform the Tax Administration about
tax liabilities, failure to file the return, hindering or preventing the authorized officer of the Tax
Administration from performance of the duty in tax proceedings stipulated by the law, failure to
enter the tax identification number in the return, etc.

As a specific misdemeanour of a natural person there is the failure to file the informative tax
return (Article 180a of the TPTOL). This misdemeanour is committed by a taxpayer — a natural
person, who fails to file to the Tax Administration the informative tax return or fails to specify
all of his/her assets therein. The offender is imposed a fine amounting to 3% of the market value
of the unreported assets. The matter at issue is a specific mechanism for investigation of the
origin of assets.

Misdemeanours of responsible persons in the Tax Administration are prescribed in Article
182 of the TPTOL. Such misdemeanours are actually not typical tax misdemeanours, but offences
against one’s office. The offender may be the responsible person in an organizational unit of the
Tax Administration, who is imposed a fine from RSD 10,000 to 100,000. A misdemeanour exists
when a taxpayer is withheld free information on internal revenue regulations, denied insight in
data on assessment and collection of taxes that are kept about him/her in the Tax Administration,
etc.

Imposing stricter punishment on recidivists

Article 182a of the TPTOL provides for a special mechanism for serious punishment of
recidivists in the area of tax misdemeanours. If a taxpayer, within two years from the date of
validity of the judgment of conviction for a tax misdemeanour, commits the same misdemeanour,
in addition to a fine, he/she may also be imposed the protective measure prohibiting engaging in
certain activities for a duration from six months to three years.

Relationship between misdemeanour norms in the TPTOL and in the Law on
Misdemeanours and relationship with tax crimes

The Law on Misdemeanours is lex generalis with respect to the provisions on misdemeanours
contained in the TPTOL, which represent lex specialis. This particularly applies to the general
notion of misdemeanour and conditions for liability for a misdemeanour that are defined in the
Law on Misdemeanours.

Very significant is too the rule of non bis in idem (prohibition of double jeopardy) and
normative distinction between the crimes and misdemeanours in the Serbian legal system.
Namely, some tax misdemeanours are similar to certain tax crimes and, as explained in the
previous text, as a rule, the main element, which differentiates certain tax crimes from some tax
misdemeanours, is the specific form of guilt that must exist for certain feasance or non-feasance
to be a criminal offense, and that is a specific intent.
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In view of the already well-established practice of the European Court of Human Rights,
which took the position that, in compliance with Art. 6 of the European Convention on Human
Rights, the same person may not be prosecuted twice for the same offence (irrespective of the
type of the criminal offence), if it has already been validly adjudicated. This also applies to both
tax misdemeanours and tax crimes, which should be more taken care of in practice, because,
with us, the wrong practice is still sometimes present whereby the same person with respect to
the same feasance or non-feasance is reported «in parallel» both for a misdemeanour and for a
criminal offense.

Current comparison: Serbia / EU / surrounding countries

In the EU member states, in general, great importance is attributed to the suppression of
tax offences, equally regardless whether tax crimes or tax misdemeanours are in question. In
terms of legal systematic, there are different solutions in the EU. Some countries, like Germany,
Austria, and France, prescribe tax crimes and tax misdemeanours in the so-called secondary
criminal legislation, i.e. in special tax laws, similar to the TPTOL in Serbia. Other countries,
such as Estonia, Finland, Lithuania, Croatia, and Hungary, prescribe certain tax crimes in the
Criminal Code and, in tax laws, they prescribe misdemeanours.

Speaking about the region, under which we actually primarily imply the countries that were
once within the former SFRY, there are rather similar and well-established normative solutions.
Basic tax crimes, and that is, first of all, tax fraud, are prescribed in the Criminal Code, and
misdemeanours are prescribed in the corresponding tax law. This is the case in Slovenia, Croatia,
Bosnia and Herzegovina, and the Republic of Srpska, Montenegro, and Macedonia. Practically,
in the region, it is not common to stipulate tax crimes in the tax law, instead it is done in the
Criminal Code, and misdemeanours are prescribed in the tax law. In the EU, there are examples
where tax crimes are not prescribed in the Criminal Code, but in the corresponding tax law,
which in legal and technical terms, is a part of the so-called secondary criminal legislation. We
are giving some characteristic examples from the EU and the region.

EU COUNTRIES

Germany

Tax crimes in Germany are prescribed in the Fiscal Code of that country. First of all, it
includes Tax evasion," and that Code also prescribes other mechanisms that are of penal
importance when tax crimes are in question, as well as certain tax misdemeanours. In Fiscal
Code of Germany the criminal offence of tax evasion exists in according to the Section 370.

(1) A penalty of up to five years’ imprisonment or a monetary fine shall be imposed on
whoever: 1. furnishes the revenue authorities or other authorities with incorrect or incomplete
particulars concerning matters of substantial significance for taxation, 2. fails to inform the
revenue authorities of facts of substantial significance for taxation when obliged to do so,
or 3. fails to use revenue stamps or revenue stamping machines when obliged to do so. It
is necessary that and as a result understates taxes or derives unwarranted tax advantages for
himself or for another person.

(2) Attempted perpetration of the tax evasion in Germany shall be punishable

(3) In particularly serious cases, a penalty of between six months and ten years’
imprisonment shall be imposed. A case shall generally be deemed to be particularly serious
where the perpetrator: 1. deliberately understates taxes on a large scale or derives unwarranted
tax advantages, 2. abuses his authority or position as a public official, 3. solicits the assistance
of a public official who abuses his authority or position, 4. repeatedly understates taxes or
derives unwarranted tax advantages by using falsified or forged documents, or 5. as a member
of a group formed for the purpose of repeatedly committing acts pursuant to subsection (1)
above, understates value-added taxes or excise duties or derives unwarranted VAT or excise
duty advantages.

(4) Taxes shall be deemed to have been understated in particular where they are not assessed
at all, in full or in time; this shall also apply even where the tax has been assessed provisionally

11 More about: C.Miiller und K.Bieneck (Hrsg), Wirtschafrtsrecht — Handbuch des Wirtschafisstrafrecht und
—ordnungswidrikeitensrechts, ,,Achendorf Rechtsverlag® und ,,Verlag Dr. Otto Schmidt, Koln, 2000, pp. 2315 — 2316.
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or assessed subject to re-examination or where a self-assessed tax return is deemed to be equal
to a tax assessment subject to re-examination. Tax advantages shall also include tax rebates;
unwarranted tax advantages shall be deemed derived to the extent that these are wrongfully
granted or retained. The conditions of the first and second sentences above shall also be fulfilled
where the tax to which the act relates could have been reduced for other reasons or the tax
advantage could have been claimed for other reasons.

(5) The act may also be committed in relation to goods whose importation, exportation or
transit are banned.

(6) Subsections (1) to (5) above shall apply even where the act relates to import or export
duties which are administered by another Member State of the European Communities or to
which a Member State of the European Free Trade Association or a country associated therewith
is entitled. The same shall apply where the act relates to value-added taxes or harmonized excise
duties on goods designated in Article 3(1) of Council Directive 92/12/EEC of 25 February
1992 (OJ L 76, p. 1) which are administered by another Member State of the European
Communities.

(7) Irrespective of the lex loci delicti, the provisions of subsections (1) to (6) above shall also
apply to acts committed outside the territory of application of the Code.

Estonia

Tax crimes are prescribed in the Criminal Code while misdemeanours are prescribed in
the tax law. There are the following tax crimes in the Criminal Code of Estonia: 1) Tax evasion
to a large extent and 2) Major tax fraud.

In Estonian Criminal Code tax evasion to large extent is prescribed in the § 389:

(1) Failure to submit information or submission of incorrect information to the tax authority
for the purpose of reduction of an obligation to pay a tax or obligation to withhold, or increase
or creation of a claim for refund, or violation of an obligation to withhold if the act results in a
tax underpayment, refund, set off or compensation without basis of an amount corresponding
to or exceeding major damage, is punishable by a pecuniary punishment or up to 3 years’
imprisonment.

(2) The same act if it results in a tax underpayment, refund, set off or compensation without
basis in the amount of 5 000 000 kroons or more is punishable by up to 5 years’ imprisonment.

(3) If the offence was committed by a legal person, it is punishable by a pecuniary
punishment.

Major tax fraud is prescribed in Criminal Code of Estonia in according to the § 389:

(1) Conscious submission of incorrect information to the tax authority for the purpose of
increase or creation of a claim for refund, if such act results in a tax underpayment, refund, set
off or compensation without basis of an amount corresponding to or exceeding major damage,
is punishable by a pecuniary punishment or up to 5 years’ imprisonment.

(2) The same act if it results in a tax underpayment, refund, set off or compensation without
basis of 5 000 000 kroons or more is punishable by one up to 7 years’ imprisonment.

(3) If the offence was committed by a legal person, it is punishable by a pecuniary punishment
or compulsory dissolution.

Major tax fraud exists in Criminal Code of Estonia in accordance with the provisions of the
§ 389:

(1) Conscious submission of incorrect information to the tax authority for the purpose of
increase or creation of a claim for refund, if such act results in a tax underpayment, refund, set
off or compensation without basis of an amount corresponding to or exceeding major damage,
is punishable by a pecuniary punishment or up to 5 years’ imprisonment.

(2) The same act if it results in a tax underpayment, refund, set off or compensation without
basis of 5 000 000 kroons or more is punishable by one up to 7 years’ imprisonment.

(3) If the offence was committed by a legal person, it is punishable by a pecuniary punishment
or compulsory dissolution.

Latvia

Tax crimes are prescribed in the Criminal Code. They are: 1) Evasion of Tax Payments and
Payments Equivalent Thereto and 2) Avoiding Submission of Declaration.
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The Evasion of Tax Payments and Payments Equivalent Thereto exist in accordance with the
Section 218 of Criminal Code of Latvia:

For a person who commits evasion of tax payments and payments equivalent thereto or of
concealing or reducing income, profits and other items subject to tax, if losses on a large scale
are caused thereby to the State or local government, the applicable punishment is deprivation
of liberty for a term not exceeding four years or temporary deprivation of liberty, or community
service, or a fine, with or without confiscation of property and with deprivation of the right to
engage in entrepreneurial activity of a specific type or of all types or to a specific employment,
or the right to take up a specific office for a term of not less than two years and not exceeding
five years.

For a person who commits the acts of evasion of tax payments, if commission thereof is in
an organised group, the applicable punishment is deprivation of liberty for a term not exceeding
ten years, with or without confiscation of property and with deprivation of the right to engage in
entrepreneurial activity of a specific type or of all types or to a specific employment, or the right
to take up a specific office for a term of not less than two years and not exceeding five years.

Hungary

Basic tax crimes are prescribed in the Criminal Code and they include: Tax and Social
Security Fraud, Violation of Payment Obligation to the Labour Market Fund, and Infringement
of the Obligation of Payment of Social Security, Health Insurance or Pension Contribution:

(1) A person, who untruthfully states or conceals any fact (data) relevant for the establishment
of tax obligation, social security contribution, accident insurance contribution, health insurance
contribution, pension contribution to private pension fund membership fees before the authorities,
or the private pension fund in respect of such fees, and thereby or by other fraudulent conduct
diminishes tax revenues, the amount of revenues from social security contributions, accident
insurance contributions, from health insurance contributions, pension contributions or of private
pension funds from membership fees. The perpetrator shall be punishable by imprisonment of
up to two years, labour in the public interest, or a fine.

(2) The punishment shall be imprisonment of up to three years for a felony, if the amount of
tax revenue, revenue from social security contribution, accident insurance contribution, health
insurance contribution, pension contribution or the revenues of private pension funds from
membership fees is reduced by a considerable degree as a consequence of the crime.

(3) The punishment shall be imprisonment between one to five years, if the amount of tax
revenues, revenues from social security contribution, accident insurance contribution, from
health insurance contribution, from pension contribution or the revenues of private pension
funds from membership fees is reduced by a substantial degree as a consequence of the crime.

(4) The punishment shall be imprisonment between two to eight years, if: @) the amount of
tax revenues, revenues from social security contribution, accident insurance contribution, from
health insurance contribution, from pension contribution or the revenues of private pension
funds from membership fees is reduced by a particularly considerable or higher degree as a
consequence of the crime

(5) A person shall be punishable in accordance with Subsections (1)-(4), who defrauds the
authority with the purpose of the non-payment of an established tax, social security contribution,
accident insurance contribution, health insurance contribution, pension contribution or
membership fees to a private pension fund, if he thereby considerably delays or impedes
the collection of the tax, social security contribution, accident insurance contribution, health
insurance contribution, pension contribution or private pension fund membership fees.

(6) The perpetrator of the crime described in Subsection (1) above shall not be punishable
if settling his tax debt, social security contribution, accident insurance contribution, health
insurance contribution, pension contribution debts or membership fees owed to a private pension
fund prior to indictment.

SURROUNDING COUNTRIES

We are giving examples too, from a number of countries in the region, i.e. of the countries of
the former Yugoslavia, which legal systems generally have the source in the same legal tradition
from the time of the former SFRJ.
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Slovenia

The basic tax crime in Slovenia is Tax Evasion, which is prescribed in Art. 249 of the
Slovenian Penal Code. Tax misdemeanours are prescribed in the Act on Tax Proceedings (Art.
398 and 398a).'

Tax Evasion is prescribed in Art 249 of the Penal Code of Slovenia and that crime
commits:

(1) Whoever, with the intention either of evading, in whole or in part, the payment of
taxes, contributions or any other prescribed liabilities of natural or legal persons by himself,
or of enabling another person to do so, or unduly acquiring the tax returned in the Republic
of Slovenia or in other Member States of the European Union in whole or in part, or provides
false information about income, expenses, property, goods or other circumstances relevant to
taxation and other prescribed liabilities, or otherwise defrauds the tax authorities competent for
the assessment or supervision of charging and paying of such liabilities, whereby the amount of
liabilities evaded or the undue tax recovery represent a major property benefit. The perpetrator
of the basic forms of tax evasion shall be sentenced to imprisonment for not less than six months
and not more than three years.

(2) Whoever, with the intention under the previous paragraph, fails to report the income
acquired or other circumstances whose report is mandatory and which have an influence upon
the assessment of tax obligations, contributions or other prescribed liabilities of natural and
legal persons, whereby such obligations which he intended to evade represent a major property
benefit, shall be punished to the same extent.

(3) Whoever, with the intention of preventing establishment of an actual tax liability does not,
on the request of the competent tax authority, provide information, submit business books and
records which he is obliged to keep, or if the books and records are incorrect in their substance,
or does not provide explanations in relation to the subject of tax inspection, or obstructs tax
inspection, shall be sentenced to imprisonment for not less than one and not more than two
years.

(4) If a major property benefit has been gained though the offence under paragraphs 1 or 2
of this Article and the perpetrator intended to gain such property benefit, he shall be sentenced
to imprisonment for not less than one and not more than eight years.

(5) If the act referred to in paragraphs 1 or 2 of this Article was committed within a criminal
association, the perpetrator shall be sentenced to imprisonment for not less than three and not
more than twelve years.

Croatia

The basic tax crime in Croatia is Evasion of Tax and Other Levies and it is prescribed in the
Criminal Code (the Penal Code). The General Tax Act prescribes a series of misdemeanours,
similarly as in the Serbian TPTOL. In Art. 206, paragraph 1 of the General Tax Act, tax
misdemeanour is defined as violation of internal revenue regulations that is prescribed by the
General Tax Act or a separate law on types of taxes. Concrete misdemeanours are prescribed in
Art. 207 and 208 and 210.

The criminal offence of the Evasion of Tax and Other Levies is prescribed in the Article 286
of Penal Code of Croatia and that criminal offence commits:

(1) Whoever, with an aim that he or another legal or natural person evades wholly or in part
payment of tax, social security or health insurance contributions, other statutory contributions
or levies, furnishes false data on legally acquired income, on items or other facts relevant for
the assessment of such an obligation, or whoever, with the same aim, in the case of a mandatory
tax return, does not report legally acquired income, or an item or other facts relevant for the
assessment of such obligations which he is bound to report by law, whereas the amount of the
obligation whose payment is being evaded exceeds ten thousand Kuna, shall be punished by
imprisonment for six months to five years.

(2) If the amount of the obligation whose payment is being evaded exceeds three hundred
thousand Kuna, the perpetrator shall be punished by imprisonment for one to ten years.

Montenegro
All the criminal offenses, which were once prescribed in the Law on Tax Administration of

12 In the systematic of this article, Slovenia and Croatia are among the surrounding countries, but these both
countries are also the members of EU.
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Montenegro, are incorporated in the Criminal Code of Montenegro and the Montenegrin Law
on Tax Administration prescribes, in Art. 105 thereof, tax misdemeanours for which a fine from
tenfold to two-hundredfold amount of the minimum wage in that state is prescribed. Article 264
of the Criminal Code of Montenegro prescribes the criminal offense of Evasion of tax and other
contributions, which is very similar to the tax evasion prescribed in Article 229 of the Criminal
Code of Serbia."

The crime of Tax and contribution evasion is prescribed in Article 264 of Criminal Code
of Montenegro. This criminal offence commits:

(1) Anyone who, with the intention that s/he or another fully or partially evades payment of
taxes, contributions or other prescribed dues, gives false data on lawfully obtained revenues,
objects or other facts influencing establishing of amounts of such obligations or who, with the
same intention, in case of obligatory reporting, does not report lawfully obtained gain or objects
or other facts that influence the establishing the amount of such obligation or who with the same
intention in some other way conceals data regarding establishing of such obligations and the
amount of obligation the payment of which is being evaded exceeds € 1.000, shall be punished
by imprisonment for a maximum term of three years and a fine.

(2) If the amount of obligation as of Paragraph 1 of this Article which is being evaded
exceeds € 10.000, the perpetrator shall be punished by an imprisonment sentence of one to six
years and a fine.

(3) If the amount of obligation referred to in Paragraph 1 of this Article whose payment is
being evaded, exceeds € 100.000, the perpetrator shall be punished by an imprisonment sentence
of one to eight years and a fine.

Macedonia

The only pure tax crime in Macedonia is Tax Evasion, prescribed in Art. 279 of the Penal
Code. Some other criminal offenses also have certain attributes of tax offences, like Customs
fraud (Art. 278a of the Penal Code of Macedonia) and Covering of goods that are object of
smuggling and customs fraud (Art. 279 b of the PC of Macedonia). Tax misdemeanours are
prescribed in the Law on Tax Procedure (Art. 179, 179a, 179v, and 179g).

The crime of Tax evasion is prescribed in Article 279 of Penal Code of Macedonia and
that criminal offence commits:

(1) A person who with the intention, for himself or for another, to avoid the full or partial
payment of tax, contribution, or some other duty, which he is obliged to do by law, gives false
information about his revenues or the revenues of the legal entity, objects or other facts which
have an influence upon the assessment of the amount of these obligations, or who with the same
intention, in the case of compulsory application, does not report an income, object or some other
fact which is of influence upon such obligations, and when the amount of the obligation has a
larger value, shall be punished with imprisonment of six months to five years and with a fine.

If the amount of the tax obligation from paragraph 1 of the Art. 279 is significant, the
offender shall be punished with imprisonment at least four years and with a fine. If the crime of
tax evasion is performed by a legal entity, it shall be sentenced with a fine.

Bosnia and Herzegovina

Tax crimes in Bosnia and Herzegovina are prescribed in the Criminal Code. There
are two such criminal offenses: Tax Evasion (Art. 210) and Failure to Pay Taxes (Art. 211).
The Law on Tax Administration, in Article 80, paragraph 1, stipulates the notion of tax
misdemeanours as acts of the person, established by the law or a bylaw, who has caused
violation of internal revenue regulations or has failed to comply with them and for which a
punishment is prescribed. Concrete tax misdemeanours are prescribed in Art. 81 — 94.

The crime of Tax Evasion is prescribed in the Article 210 of Criminal Code of Bosnia and
Herzegovina and that criminal offense commits:

(1) Whoever evades payment of amounts required under the legislation of Bosnia and
Herzegovina on taxes or social contributions by not submitting required information, or by
submitting false information on acquired taxable income or on other facts which may effect
the determination of the existence or the amount of such obligation, and the obligation that is

13 More about Z. Stojanovic, Commentary of Criminal Code Montenegro, Ministry of Justice of Montenegro and
“Mission of the OSCE in Montenegro”, Podgorica, 2010, pp. 568 - 569.
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evaded exceeds the amount of 10.000 KM, shall be punished by a fine or imprisonment for a
term not exceeding three years.

(2) Whoever perpetrates the offence referred to in paragraph 1 of this Article and the evaded
obligation exceeds the amount of 50.000 KM, shall be punished by imprisonment for a term
between one and ten years.

(3) Whoever perpetrates the offence referred to in paragraph 1 of this Article and the evaded
obligation exceeds the amount of 200.000 KM, shall be punished by a term of imprisonment for
a term not less than three years.

The Republic of Srpska

The crime of tax evasion prescribed in the Criminal Code of Republic of Srpska is
very similar to the criminal offense of tax evasion in Criminal Code of Serbia.'* The Law
on Tax Procedure of the Republic of Srpska, to a certain degree similarly as the Serbian
TPTOL, classifies misdemeanours according to the type of offenders to: 1) Those that may be
committed by a legal entity as a taxpayer within which the responsibility of the responsible
person in a legal entity - a natural person is actually prescribed (Art. 94 and 98) and 2) Those
that may be committed by a natural person as a taxpayer (Art. 95), 3) Those committed by a
bank when improperly opening an account of a taxpayer (Art. 97), and 4) Misdemeanours of a
responsible person.

CONCLUSION

According to the established methodology of drafting of laws in the Republic of Serbia, a
brand new law, which would completely supersede a formerly existing law, is passed when the
level of amendments exceeds 1/3 of the text, which is not actually the case with the TPTOL.
On the other hand, that law should not be amended too quickly and frequently either, and
amendments must also follow the corresponding changes in the basic criminal legislation. In
the previous text, it was pointed to the example of the error related to the transfer of one criminal
offense from the TPTOL into the CC, which was then, after several years of the existence of
leaks, corrected by amendments of the CC.

In the conclusion of this article some arguments are also stated in favour of the decision
of the legislator on one of more adequate legal and technical options, when we speak about
the selection of the law that will be the only one to govern tax crimes, instead of the current
«combined» solution according to which some criminal offenses are prescribed in the TPTOL,
and some in the Criminal Code. In the Serbian legislation, tax offences are basically dealt with
in an adequate way, although there is some room for certain improvements:

First of all, it is not logical to prescribe criminal offenses in two different sources of law — in
the TPTOL and in the Criminal Code, whereby the criterion for selection of criminal offenses
that are in the CC and those that are in the TPTOL is not clear either.

It would be more adequate to prescribe tax crimes in a single law — either in the TPTOL, or
in the Criminal Code. Both solutions are possible and legitimate, as illustrated in the previous
text by examples from the comparative legislation.

Some criminal offenses prescribed in the TPTOL have certain minor legal and technical
errors and imperfections, such as formulation of different basic forms for which the same
punishment is prescribed.

A tax misdemeanour is, in wider terms, very poorly defined in the TPTOL and, in essence,
such a definition is not needed at all, because the general notion of misdemeanour is otherwise
specified in the Law on Misdemeanours, which is /ex generalis in this matter with respect to the
TPTOL, which is lex specialis.

The system that is applied in Serbia is a little unusual, because all the misdemeanours, which
is logical, are prescribed exclusively in the TPTOL, which, in addition, prescribes some criminal
offenses as well, which makes that law a part of the so-called secondary criminal legislation.

However, two tax crimes are, in addition, prescribed in the Criminal Code. It seems that

14 More about: M.Babic and I.Markovic, Criminal Law — Special Part, 3rd Edition, Faculty of Law Banja Luka,
(,,Pravni fakultet u Banja Luci*), Banja Luka, 2009, p. 223 — 224.
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there are too many tax criminal offenses in Serbia and that, from the aspect of legal systematics,
it would be preferable to act in one of two possible ways: 1) to prescribe all the criminal offenses
in the TPTOL, in which, naturally, still, tax misdemeanours would be also prescribed, or 2) to
prescribed all the criminal offenses exclusively in the Criminal Code, and to have the TPTOL
prescribing tax misdemeanours only.

Compared to the EU member states, and even to the countries in the region, it seems that
the TPTOL contains too many tax offences, both tax crimes (that are, additionally, prescribed
in the Criminal Code), and tax misdemeanours, whereby some of such offences also overlap to
a certain extent. Therefore, it would be advisable to prescribe a considerably smaller number
of tax offences, which would naturally cover all the relevant problems that are related to this
matter.

In essence, it would be sufficient to have only one or possibly two tax crimes and a few tax
misdemeanours. Such a legal systematic would be simpler to apply in practice and, as can be
seen from the examples in the comparative legislation, if incriminations are properly formulated,
there is no danger of occurrence of leaks either.
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Abstract: In addition to the substantive and procedural criminal law, the case-law of the
Constitutional Court of Bosnia and Herzegovina has been increasingly considering the issues of
the new branch of the criminal law — executive criminal law. In that context, this study outlines
the most distinctive decisions of this court related to the execution of criminal sanctions. The
introductory notes are followed by the analysis of corresponding provisions of the Law on the
Execution of Criminal Sanctions in the Federation of BiH and the Law on the Execution of
Criminal Sanctions of Republika Srpska, which application was the basis for lodging appeals
with the Constitutional Court of Bosnia and Herzegovina. Problems regarding the application
of the security measure of mandatory psychiatric treatment and confinement in a healthcare
institution were also considered. Cases wherein appeals were manifestly (prima facie) ill-
founded are particularly outlined.

Keywords: criminal sanctions, execution, international standards, Bosnia and Herzegovina,
Constitutional Court of Bosnia and Herzegovina, European Court of Human Rights.

INTRODUCTORY NOTES

Four laws on the execution of criminal sanctions are being applied in Bosnia and Herzegovina:
Law of Bosnia and Herzegovina on the Execution of Criminal Sanctions, Detention and Other
Measures!, Law on the Execution of Criminal Sanctions of Republika Srpska?, Law on the
Execution of Criminal Sanctions in the Federation of BiH® and Law on the Execution of
Criminal Sanctions, Detention and Other Measures in the Bréko District of BiH*. The laws
should have been harmonised with the most recent international standards, recommendations
and judgments, as well as with the domestic expert practice. These concern Recommendations
of the Council of Europe, and of the European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment — CPT, the Joint Project of the European Union
and the Council of Europe — “Efficient prison management in Bosnia and Herzegovina from
2009 to 20117, the Final Report on the Evaluation of the BiH Prison System prepared by the
Directorate of Internal Oversight of the Council of Europe dated 13 May 2011, the Project on
the Effectuation of Conditional Release prepared as part of the BiH Justice Sector Strategy by
the Consulting Company Lucid Linx d.o.o. Sarajevo under the auspices of the Government
of Great Britain of 2009 and 2010, the Project on the Security of the Prison System in BiH
administered by the European Union Police Mission u BiH (EUPM) in the period from 2008
to 2010, Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or

1 Revised text (Official Gazette of BiH, No. 12/10).

2 Official Gazette of Republika Srpska, No. 12/10.

3 Official Gazette of the Federation of BiH, No. 44/98 and 42/99.
4 Official Gazette of the Brcko District of BiH, No. 31/11.
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Degrading Treatment or Punishment from 2002, Recommendation No. R (83) 2 concerning
the legal protection of persons suffering from mental disorder placed as involuntary patients,
Recommendation No. R (98) 7 concerning the ethical and organisational aspects of health care in
prison, Declaration of Malta — World Medical Association on ethical treatment of hunger strikers
0f 2006, Recommendation (2003) 22 of the Council of Europe to member states on conditional
release (parole), Recommendation R (84) 12 concerning foreign prisoners, Recommendation R
(82) 17 concerning custody and treatment of dangerous prisoners, Recommendation R (99) 22
concerning prison overcrowding and prison population inflation, Recommendation R (2003) 23
on the management by prison administrations of life sentence and other long-term prisoners,
Recommendation R (79) 14 concerning the application of the European Convention on the
Supervision of Conditionally Sentenced or Conditionally Released Offenders, Resolution (65)1
on suspended sentence, probation and other alternatives to imprisonment, Council of Europe
Standards concerning the treatment of endangered prisoners, Recommendation of the Council
of Europe CM/Rec (2012) 12 concerning foreign prisoners and the existing domestic practice of
correctional facilities and the Ministry of Justice of BiH in implementing laws and identifying
new legal situations. Significant contribution to such harmonisation was made by way of the
decisions of the Constitutional Court of Bosnia and Herzegovina®, which brief overview is given
in the text that follows.

THE SECURITY MEASURE OF MANDATORY PSYCHIATRIC
TREATMENT AND CONFINEMENT IN
A HEALTHCARE INSTITUTION
(ARTICLE 147 OF THE LAW ON THE EXECUTION
OF CRIMINAL SANCTIONS IN THE FEDERATION OF BIH)

In the Decision on Admissibility and Merits, No. AP 2271/05 of 21 December 2006°, the
Constitutional Court concluded that that there is a violation of rights under Article I1(3)(d) of the
Constitution of BiH and Article 5 paragraph 1 (¢) and paragraph 4 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms’ in cases where the act of
deprivation of liberty with regards to persons who committed the criminal offence in a state of
mental incapacity fails to meet the requirement of “legality” within the meaning of the European
Convention for the reason that the valid laws lack the precise definition of the following terms:
possibility, conditions, manner and procedure of pronouncing, extending and (or) terminating
the measure of mandatory medical treatment and placement in an appropriate health care
institution of these persons, including the access to “court” for the purpose of reviewing the
legality of detention, which leaves ample room for the arbitrary application of law. Moreover,
placing those persons in a special prison ward also fails to meet the requirement of “legality”
under Article 5 paragraph 1 e) of the European Convention. Furthermore, the violation of this
right exists for the reason that the valid laws fail to meet the legal quality requirements to the
extent that they violate the rights under Article 5 paragraph 1 e) and paragraph 4 of the European
Convention.

First and foremost, the Constitutional Court observes that the competent courts’ decisions
imposed on all the appellants the measure of mandatory medical treatment and confinement in
a healthcare institution, which existed according to the former Criminal Code of the Federation
of BiH, on the grounds that they had committed various criminal offences in a state of mental
incapacity. Furthermore, prior to determining the said measure it was established, through
appropriate medical expertise and findings, that all the appellants were suffering from serious
mental disorders making them a threat to the environment, and therefore it was necessary for
them to undergo a medical treatment and to be confined in a healthcare institution. However,

5 Hereinafter: the Constitutional Court.
6 The case-law adopted in this case is also followed in the Decisions Nos. AP 1090/07 and AP 672/07.
7 Hereinafter: the European Convention.
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after the pronouncement of this measure, the new Criminal Code of the Federation of BiH
entered into force in 2003, which adopted a different approach. Namely, the new Criminal
Code of the Federation of BiH stipulates that a measure of mandatory psychiatric treatment
may be imposed only on a person who committed a criminal offence in a state of substantially
diminished mental capacity or in a state of diminished mental capacity if there is a threat that
the causes of such mental state could have effect on the perpetrator to commit another criminal
offence in the future. Hence, the new Criminal Code of the Federation of BiH contains no longer
a possibility to impose the said security measure on a person who committed a criminal offence
in a state of mental incapacity. It is precisely the aforesaid fact that the appellants have based
their request for release on in order to be given a chance to continue their medical treatment
while free, believing that such legal provisions imply their release and medical treatment under
the supervision of the competent social welfare centres. The appellants also reckoned that the
Zenica Correctional Facility Forensic Ward is not an appropriate health care institution within
the meaning of the European Convention, thereby referring to the Special Report of Ombudsman
for BiH. Bearing in mind the aforementioned, the Constitutional Court held that the appellants,
actually, challenged the legality of their further deprivation of liberty within the meaning of
Article 5 paragraph 1 item (e) of the European Convention.

The cases at hand concerned the continuation of the execution of the imposed measures. In
that regard, the Constitutional Court points out that it is obvious that upon the adoption of new
legislation, the case-law regarding the extension of such a measure has varied in the Federation
of BiH. Namely, some courts hold that after the enactment of the new Criminal Codes and the
Criminal Procedure Code of the Federation of BiH the aforementioned persons are no longer
within their respective jurisdiction, but rather within the jurisdiction of the social welfare
centres. Therefore, the courts usually adopt decisions ordering detention of the said persons for
up to 30 days, as referred to in Article 410 paragraph 2 of the new Criminal Procedure Code
of the Federation of BiH, and then they forward the case to a relevant social welfare centre.
However, the social welfare centres lack necessary capacities and conditions to receive such
persons. There is no appropriate procedure in place either. Therefore, these persons continue to
be detained in the Zenica Correctional Facility Forensic Ward, without a decision of any relevant
public authority though. On the other hand, some courts do adopt decisions on extension of
security measures already imposed, but they do that in accordance with the former Criminal
Procedure Code of the Federation of BiH and the Law on the Protection of Persons with Mental
Disabilities® and the Law on the Execution of Criminal Sanctions’, in which case they entirely
comply with the procedures used to be prescribed by those laws (Criminal Procedure Code
of the Federation of BiH) or with the procedures still prescribed (the Law on the Protection
of Persons with Mental Disabilities and the Law on Execution) - review at regular intervals,
obtaining medical findings and physician’s opinion, providing for the right to appeal etc.

The Constitutional Court holds that vague laws leave ample room for arbitrariness, which
is manifestly confirmed through different case-law of courts in similar cases. In the first case,
where the courts consider that they have no jurisdiction and where the social welfare centres
are not able to receive these persons, nor do they have any prescribed procedures in place, there
is room for ordering the extension of detention measure against the mentally ill persons who
committed criminal offences in a state of mental incapacity, without any decision whatsoever
issued by the relevant state authority. This is inconsistent with the requirements that must be
satisfied for the deprivation of liberty to be “legal” in these cases within the meaning of Article
5 paragraph 1 e) of the European Convention. This is so, in particular, because other relevant
regulations, i.e. the Law on the Protection of Persons and the Law on the Execution have not
been harmonised with the new criminal legislation, rather they only refer to the application of
the former Criminal Procedure Code of the Federation of BiH, which is no longer in force.

On the other hand, the Constitutional Court points out that the case-law of the courts
deciding on extension of detention according to the FBiH Criminal Procedure Code that ceased
to be in effect also raises issues since an invalid law is applied. In the Constitutional Court’s
opinion, this case law, unlike the previous one, is based on a law requiring a proper procedure

8 Hereinafter: the Law on the Protection of Persons.
9 Hereinafter: the Law on the Execution.
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which allows for extension of a security measure imposed on the mentally ill persons through
court’s decision. However, the mentioned case-law is based on the invalid Criminal Procedure
Code and provisions of the Law on Protection of Persons with Mental Disabilities and Law on
Execution of Criminal Sanctions, which have not been yet harmonized with the newly enacted
Criminal Code and FBiH Criminal Procedure Code, which rather refer to the application of
former regulations. That is indicative of a violation of “rule of law” principle under Article I
(2) of the Constitution of Bosnia and Herzegovina and the principle of legal certainty thereof.
Therefore, the Constitutional Court holds that such case-law and decisions adopted under the
related procedures cannot satisfy the requirement of “lawfulness” under Article 5 paragraph 1
e) of the European Convention.

Furthermore, the appellants have stated, by invoking the Special Report of the Ombudsman
for BiH, that the institution where they have been placed, which is a special ward of the Zenica
Prison, is not a proper healthcare institution. In connection with that, the Constitutional Court
points out that the European Court of Human Rights'®, in its case-law, has concluded that the
“lawfulness” of any deprivation of liberty is required in respect of both the ordering and the
execution of that measure in relation to the person concerned. The said “lawfulness” presupposes
conformity with the domestic law as well as conformity with the requirements listed under
Article 5 paragraph 1 of the European Convention. The European Court of Human Rights also
concluded that there must be some relationship between the ground of permitted deprivation
of liberty relied on and the place and conditions of detention. In principle, the “detention of a
person as a mental health patient will only be “lawful” for the purposes of Article 5 paragraph 1
e) of the European Convention if effected in a hospital, clinic or other appropriate institution.!!

The Constitutional Court notes that, as a rule, security measures imposed on persons who
committed criminal acts in a state of mental incapacity have been given effect in the Forensic
Ward both at the time when the former Criminal Code and Criminal Procedure Code was in force
and since the time when the new criminal legislation entered into force. Those persons were
placed in the prison ward although even at the time when the security measure of compulsory
medical treatment and placement in a healthcare institution was imposed on the appellants the
Law on Execution of Criminal Sanctions was in effect, which requires execution of the related
measure “in a healthcare institution established to serve that purpose only or in a special ward
of the healthcare institution”, and only in exceptional cases “in a special ward of a correctional
institution”. However, the Constitutional Court notes that the institution prescribed by the Law
on Execution of Criminal Sanctions has never been established, and the said persons were placed
in a special ward of the prison in Zenica as a rule and not as an exception.

Bearing in mind the case-law of the European Court, the Constitutional Court holds that,
although placing of mentally ill persons in a special ward is, to a certain extent, in accordance
with the domestic law which provides for such a possibility - but only as an exception - it is not,
nevertheless, in compliance with the European Convention which requires mentally ill persons
to be placed in a hospital, clinic or other appropriate institution serving that purpose. Given the
aforesaid, the Constitutional Court maintains that the requirement of “lawfulness” of deprivation
of liberty within the meaning of Article 5 paragraph 1 ¢) of the European Convention has not
been met, even in relation to the institution where this measure is executed.

Furthermore, the Constitutional Court notes that the BiH Ministry of Justice and FBiH
Ministry of Justice referred to a series of substantial activities aimed at resolving the issue of
“proper institution”, but this issue has not been completely resolved at the time of adoption of
this decision of the Constitutional Court even though the European Court was given assurances
by the local state authorities in this regard. The Constitutional Court shall refrain from assessing
whether this kind of institution should be established at the State or Entity level since that is
an issue to be resolved by the domestic executive and legislative authorities. However, the
Constitutional Court deems that it is necessary to point out that this issue should be urgently
resolved in order to conform with the requirements under Article 5 paragraph 1 e) of the
European Convention with the purpose of protecting the appellants’ human rights. This includes
adoption of relevant regulations on establishing an appropriate institution, as well as its actual

10 Hereinafter referred to as the European Court.
11 See European Court, the Ashingdane v. The United Kingdom judgment.
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formation and usage. However, it does not require the immediate and unconditional release of
the appellants if it is undoubtedly confirmed by medical findings and doctor’s opinion that the
health condition of the appellants does not allow for such a decision to be made.

In this regard, the Constitutional Court refers to the case-law of the European Court according
to which the termination of the placement of an individual who has previously been found by
a court to be of unsound mind to present a danger to society is a matter that concerns not only
that individual but also the society and community in which he/she will live if released. Given
the seriousness of this public interest, in particular the seriousness of the criminal offences
committed in a state of mental incapacity, the European Court, in case Luberti v. Italy, concluded
that the competent state authority justifiably acted with caution when it adopted the decision on
release of the appellant even when the medical findings indicated that he had recovered.'

Given the aforesaid and regardless of the activities of the competent authorities in resolving
this issue, the Constitutional Court holds that due to the lack of prompt action by the competent
authorities the appellants’ right under Article 5 paragraph 1 ¢) of the European Convention was
violated because the deprivation of liberty was not “in accordance with law” as required by the
European Convention.

POSPONEMENT OF EXECUTION OF PRISON SENTENCE
(ARTICLE 28 OF THE LAW ON EXECUTION
OF PRISON SANCTIONS IN THE FEDERATION OF BIH)

In the Decision on Admissibility and Merits, no. AP 1594/05 of 20 September 2006, the
appellant complained about his arrest by alleging that he had been arrested in a “heinous”
manner and that he had been taken from his apartment to the Correctional Institution in Zenica,
that had not received any referral letter from the Municipal Court before the arrest and that this
was the reason why he had not been given an opportunity to file a request for the postponement
of execution of prison sentence within the meaning of Article 28 of the Law on Execution of
Criminal Sanctions in the Federation of BiH. Furthermore, he alleged that he had been on sick-
leave when he had been arrested.

It follows from the Municipal Court’s response to the appeal that there were three attempts to
serve summons and referral letter on the appellant and that the court issued a warrant authorizing
the judicial police to bring the appellant to the institution executing the prison sentence, namely
the Correctional Institution in Zenica. The Constitutional Court found that the prison sentence
which the appellant was to serve in the Correctional Institution in Zenica was based on the
judgments rendered by the competent courts and that the facts to which the judgments referred
constituted the criminal offence punishable by the prison sanction in accordance with the
national law at the relevant time.

Therefore, the Constitutional Court holds that the appellant’s allegations on the violation
of Article II(3)(d) of the Constitution of BiH and Article 5 of the European Convention are
unfounded and that the appellant was arrested on the basis of the judgment of the competent
court and in accordance with the national law.

12 Judgement of 23 February 1984, Series no. 85.
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APPEAL RATIONE MATERIAE INCOMPATIBLE
WITH THE CONSTITUTION OF BIH
(POSTPONEMENT OF EXECUTION OF PRISON SENTENCES -
ARTICLE 69(1)(I) AND (Z) OF THE LAW ON EXECUTION
OF CRIMINAL SANCTIONS OF THE REPUBLIKA SRPSKA)

In Decision on Admissibility, no. AP 2284/11 of 15 September 2011, the Constitutional Court
concluded that the issue of “well-foundedness of any criminal charge” against the appellant was
not determined in the proceedings wherein the issue as to whether the law requirements had
been met to postpone the execution of prison sentence had been dealt with. The Constitutional
Court notes that in the present case the appellant challenges the rulings of the Basic Court and
County Court, whereby his request for the postponement of execution of prison sentence was
dismissed. Therefore, the Constitutional Court is to answer the question whether the guarantees
under Article I1(3)(e) of the Constitution of BiH and Article 6(1) of the European Convention
are applicable to the present case.

Article 6(1) of the European Convention, providing for the right to a fair trial, reads as follows:
“In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law*. However, in the present case, the appellant filed an appeal
against the rulings of the ordinary courts which had solely dealt with the issue as to whether the
law requirements to postpone the execution of prison sentence had been met according to the
judgments of the Basic Court and County Court, and not with the issue of “well-foundedness
of any criminal charge” against the appellant. Therefore, taking into account the fact that the
present case does not concern the decisions taken in the procedure dealing with the criminal
charge against the appellant, nor does it concern the appellant’s rights and obligations, Article 6
is not engaged. As the Constitution of BiH does not provide for wider scope of protection than
that provided for by Article 6 of the European Convention, the appellant’s complaints about the
violation of Article I1.3 of the Constitution of BiH and Article 6(1) of the European Convention
are ratione materiae incompatible with the Constitution of BiH.

PLACEMENT IN SOLITARY CONFINEMENT FOR A DISCIPLINARY
OFFENCE REFERRED TO IN ARTICLE 93, PARAGRAPH 4,
ITEM 8 AND ARTICLE 18 OF THE LAW ON EXECUTION
OF CRIMINAL SANCTIONS IN THE FEDERATION OF BIH

In its Decision on Admissibility, no. AP 2076/05 of 9 November 2006, the Constitutional
Court has taken the position that the proceedings in which the appellant was sentenced to a
disciplinary penalty — solitary confinement for the period of 15 days — on account of a disciplinary
offence under Article 93(4)(8) and Article 18 of the Law on Execution of Criminal Sanctions in
the Federation of BiH after the disciplinary proceedings, which had been conducted pursuant
to the provisions of the aforesaid law, cannot be considered the proceedings involving the
determination of “criminal charges* against the appellant.

The Constitutional Court has established that in the referenced case the appellant was
sentenced to solitary confinement in the prison in which he has been serving his sentence on
the basis of a final judgment by the court. The Constitutional Court holds that the specific case
of sentencing to solitary confinement does not involve the appellant’s deprivation of liberty in
terms of Article 5 of the European Convention because the appellant has already been deprived
of his liberty in accordance with law. Imposing of solitary confinement is, therefore, only the
manner or modification of serving the existing imprisonment sentence, due to the imposed
disciplinary measure. The maximum penalty of solitary confinement, which the appellant could
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have expected under the law, is 20 days, while the appellant received 15 days. The Constitutional
Court, further, notes that the case at hand did not involve additional prolongation of his prison
sentence or reducing his prospects for an early release, which is considered to be especially harsh
punishment pursuant to the case law of the European Court, which gives a criminal character to
a disciplinary offence. In addition, the conditions of staying in solitary confinement have been
specifically regulated, stipulating, inter alia, medical checks on an everyday basis (Articles 98
and 99 the Law on Execution of Criminal Sanctions in the Federation of BiH).

In view of the aforementioned, the Constitutional Court concludes that the specific case at
hand involves a disciplinary offence which, according to the nature and harshness of the imposed
penalty, cannot be considered criminal in terms of Article 5 of the European Convention. As a
consequence, the disciplinary proceedings in question do not fall within the meaning of Article
6 of the European Convention. Hence, in the present case, Article 6 of the European Convention
is not applicable, on account of which the appeal is ratione materiae incompatible with the
Constitution of BiH.

LETTER OF CONFINEMENT
(ARTICLE 24 OF THE LAW ON EXECUTION
OF CRIMINAL SANCTIONS IN THE FEDERATION OF BIH)

In its Decision on Admissibility, no. AP 1814/08 of 14 September 2010, the appellant
complained that the challenged letter of confinement, pursuant to which he had been sent to
serve his imprisonment sentence, had been issued by a court lacking territorial jurisdiction —
the Municipal Court in Zenica and that the letter of confinement was never delivered to the
appellant but to the prison administration. In that regard, the Constitutional Court held that it
was necessary to respond to the question whether the relevant procedure of issuance of the letter
of confinement for serving his imprisonment sentence concerned “the grounds of any criminal
charge* against the appellant in terms of Article 6(1) of the European Convention. In respect
of the requirement that the challenged letter of confinement amounts to a violation of the right
to a fair trial, the Constitutional Court finds that the letter of confinement did not contain the
determination of any “criminal charge* against the appellant in terms of Article 6(1) of the
European Convention, as in the present case there already exists the judgment whereby the
referenced proceedings on the merits of the appellant’s request have been finally completed and
which acquired the force of res iudicata.”

In view of the aforementioned, the Constitutional Court holds that the proceedings in question
exclusively concern the determination of the existence of legal requirements for the issuance
of the letter of confinement for serving of his prison sentence. Therefore, the proceedings in
question do not fall under the scope of the right to a fair trial in terms of Article 6(1) of the
European Convention, so it follows that the appeal is in this part ratione materiae incompatible
with the Constitution of BiH and the European Convention.

FAILURE TO EXHAUST DOMESTIC LEGAL REMEDIES

In the decisions on admissibility no. AP 1719/05 of 20 September 2006, no. AP 2624/08 of
17 September 2009 and no. AP 1732/10 of 14 September 2010 the appellants complained of the
violation of their constitutional rights under Article II(3)(b) and II(3)(c) the Constitution of BiH,
i.e. Articles 3 and 4 of the European Convention, which allegedly occurred during the time of
serving of prison sentence at the Criminal Correctional Institution Zenica. The Constitutional
Court notes that the supervision over the work of this institution is, pursuant to the provisions

13 See, mutatis mutandis, decision on admissibility of the former European Commission of Human Rights, X v. Austria,
application no. 1760/63, Annual Book IX (1966), pp. 166 (174) and application no. E 10431/83, of 16 December 1983,
Decisions and Reports (DR) 35, p. 243.
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of Article 152 of the Law on Execution of Criminal Sanctions in the Federation of BiH, the
responsibility of the Ministry of Justice of the Federation of BiH. In the case at hand, being
dissatisfied with the conditions relative to the serving of his prison sentence at the Criminal
Correctional Institution Zenica, the appellant had to apply primarily to the prison authorities and
then, pursuant to Article 92 of the Law on Execution of Criminal Sanctions in the Federation of
BiH, he would be entitled to file a complaint to the Federal Ministry of Justice, with a view to
improving the conditions of his sentence serving, which the appellant did not do.

As the appellants did not avail of the mechanisms of protection under the Law on Execution
of Criminal Sanctions in the Federation of BiH, in order to obtain a final decision, the requirement
of exhaustion of effective legal remedies under Article 16(1) of the Rules of the Constitutional
Court has not been met'*. Accordingly, as the requirement of exhaustion of all effective legal
remedies available under the law has not been met, the appeal cannot be considered.

AN APPEAL MANIFESTLY (PRIMA FACIE) ILL-FOUNDED

The Time of the Interruption of Imprisonment Shall Not Be Counted
in the Term Served (Article 59(3) of the Law on Execution
of Criminal Sanctions in the Federation of BiH)

In respect of the appellant’s allegations in the decision on admissibility, no. AP 2488/09
of 10 October 2012, that his right to liberty and security of person under Article 5(3) of the
European Convention has been violated, as he was unlawfully deprived of his liberty, the
Constitutional Court recalls that Article 5 of the European Convention as a whole relates
to the protection of physical liberty, in particular the protection from arbitrary arrest
and detention. Article 5(1)(a) of the European Convention stipulates that no one shall be
deprived of his liberty save in the procedure prescribed by law in case of the lawful detention
of a person after conviction by a competent court. In that context, the Constitutional Court
notes that the appellant is serving his sentence of imprisonment pursuant to the final judgments
by the Municipal Court in Tuzla and the Municipal Court in Visoko, which is in accordance
with Article 5 of the European Convention. Moreover, it is evident that the enforcement of the
aforesaid judgments is carried out in the procedure prescribed by law and that, contrary to the
appellant’s allegations, the Law on Execution of Criminal Sanctions in the Federation of BiH
has not stipulated that in case of suspension of serving of imprisonment sentence a special ruling
has to be issued. In addition, the Constitutional Court notes that the appellant’s prison sentence
has not been extended in the particular case, but only the expiry of the prison sentence has been
recorded because the serving thereof has been interrupted by the appellant’s jailbreak. Therefore,
the Constitutional Court holds that in the present case recording of a new expiry date of
his prison sentence in the appellant’s personal sheet given the }f)eriod the appellant spent
on the run — does not raise in any way the issue of violation of the rights guaranteed by
Atrticle 5 of the European Convention.

Article 24 of the Law on Execution
of Criminal Sanctions in the Federation of BiH

In respect of the allegations of the violation of the right under Article 5 of the European
Convention 1n the decision on admissibility, no. AP 1814/08 of 14 September, the
Constitutional Court notes that the appellant has been sentenced by a final judgment to sentence
of imprisonment, therefore by the judgment having become final the legal requirement for the
execution of criminal sanction has been met. The Law on Execution of Criminal Sanctions in
the Federation of BiH anticipates the possibility of postponement of the execution of criminal
sanction in specific cases, which the appellant used, his request was granted twice, but his
repeated request was finally dismissed and he was referred to serve his sentence. The appellant
holds that the dismissal of this request, i.e. the issuance of the letter of confinement by the

14 Official Gazette of BiH nos. 60/05, 64/08 and 51/09.
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Municipal Court, has violated his right to liberty and security of person under Article 5(4) of the
European Convention.

The Constitutional Court notes that the appellant, in essence, complains of the certainty of
his deprivation of liberty for the sake of referring him to serve his sentence. Sending someone to
serve his sentence on the basis of a “conviction by a competent court is the ground pursuant to
which a person may be deprived of liberty in terms of the provisions of the European Convention.
The fact that the courts could not establish any reasons for which the imposed sentence would be
postponed, i.e. that the requirements for the issuance of the letter of confinement for serving the
imposed sentence were met, will not in itself amount to unlawful deprivation of liberty in order
to send someone to serve his sentence in terms of the provisions of Article 5(4) of the European
Convention.

Articles 24 and 29 of the Law on Execution
of Criminal Sanctions in the Federation of BiH

In the decision on admissibility, no. AP 577/07 of 20 March 2007, the appellant has been
sentenced by a final judgment to a prison sentence, therefore by the judgment having become
final the legal requirement for the execution of criminal sanction has been met. The Law
on Execution of Criminal Sanctions in the Federation of BiH anticipates the possibility of
postponement of the execution of criminal sanction in specific cases, which the appellant tried
to avail of. The Constitutional Court notes that the appellant’s request for postponement of the
execution of his sentence of imprisonment has not been granted because it was established that
there were no reasons for postponement of the execution of the sentence in terms of the aforesaid
law. The repeated request by the appellant for postponement of the execution of his sentence,
requested because the appellant fell under an acute illness, was dismissed by the challenged
rulings in accordance with the aforementioned law, since the appellant only attached a finding
by an internal medicine doctor from which it was not possible to conclude that he had acquired
an acute illness.

The rights as established in Article 5 of the European Convention are, by their contents,
the fundamental rights protected by the European Convention — immediately after the right
to life. Article 5 of the European Convention provides protection of the right to freedom
and prohibits arbitrary attitude towards limiting of that right. Exceptions from prohibition of
deprivation of liberty are listed in Article 5(1) of the European Convention enumerating the
cases where deprivation of liberty is allowed. It is an exhaustive list that has to be interpreted
narrowly.'® Only such an approach is consistent with the aim and purpose of Article 5 of the
European Convention, i.e. to ensure that no one shall be deprived of liberty in an arbitrary
manner. In addition, a deprivation of liberty, in itself, is to be imposed in accordance with
essential procedural regulations and rules of the applicable domestic law. A failure to comply
with an essential procedural requirement or some procedural aspect of the domestic law, even
where courts take the position that it has no essential relevance, may amount to a violation of
Article 5, paragraph 1.1

In view of the above, the Constitutional Court holds that there is no violation of the
appellant’s rights under Article 5 of the European Convention, as one of the grounds for
depriving an individual of his/her liberty is “the lawful deprivation of liberty resulting from the
judgment of the competent court. Article 24 of the Law on Execution of Criminal Sanctions
in the Federation of BiH prescribes the procedure for sending a convicted person to serve
his/her prison term. Paragraph 8 of the mentioned Article stipulates the following: “if a duly
summoned and instructed convicted person has not reported to the institution by the deadline,
the court shall order for the convicted person to be apprehended by the judicial police.” Based
on the documents enclosed to the appeal, the Constitutional Court finds that the ground for the
deprivation of liberty, as well as the procedure conducted are in accordance with Article 24 of
the Law on Execution of Criminal Sanctions in the Federation of BiH.

As to an alleged violation of the appellant’s rights under Article I11/3d) of the Constitution
of BiH and Article 5, paragraph 4 of the European Convention, a violation of the rights of a
15 See, the European Court, lreland v. The United Kingdom, judgment of 18 January 1978, Series A—25.

16 See, ECtHR, Bozano, Judgments of 18 December 1986, Series A—111 and Van der Leer, of 21 February 1990,
Series A—170.
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person deprived of liberty by arrest or detention to lodge an appeal with a court, by which the
lawfulness of his/her detention will be decided speedily by a court and his/her release will be
ordered if the detention is not lawful, is highlighted. According to the case-file, the Constitutional
Court notes that these allegations are manifestly ill-founded, as the appellant availed himself of
this remedy by lodging an appeal (in terms of Article 29 of the Law on Execution of Criminal
Sanctions in the Federation of BiH) with the Cantonal Court against the first instance rulings
dismissing his appeal to postpone the execution of the sanction. In addition, the lawfulness of
the mentioned rulings and all the allegations of the appellant were considered speedily by the
Cantonal Court, which dismissed the appeal as ill-founded. The Constitutional Court concludes
that the appellant’s claim in the specific case is not justified, i.e. that the facts presented in no
way justify the assertion that the appellant’s constitutional right has been violated.

Placement in solitary confinement for a disciplinary offence referred

to in Article 93, paragraph 4, item 8 and Article 18 of the Law on Execution

of Criminal Sanctions in the Federation of BiH (Article 6 of the European Convention
applicable to the specific case, contrary to the conclusion in Decision no. AP 2076/05)

As to the appellant’s allegations and given that the appellant’s complaint relates to the
disciplinary sanction imposed on him — placement in solitary confinement, the Constitutional
Court, in its Decision no. AP 1859/06 of 17 September 2008, first considered the applicability
of Article 6, paragraphs 1 and 3 of the European Convention. The Constitutional Court was to
establish whether the relevant disciplinary procedure related to the determination of “criminal
charges” against the appellant within the autonomous meaning of that notion under Article 6,
paragraph 1 of the European Convention, which guarantees that “In the determination ... of any
criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal established by law.” If the Constitutional Court
found that it concerned “criminal charges” against the appellant and that the offence entailed
elements of criminal offences and not solely elements of disciplinary offences, than the
Constitutional Court would have to examine the appellant’s allegations that his right to a fair
trial under Article 6 of the European Convention was breached in the course of the disciplinary
procedure.

In the view of the European Court, a “criminal charge” is an autonomous concept, meaning
that an offence classified as disciplinary under the domestic law may raise an issue of “criminal
charge” within the meaning of Article 6, paragraph 1 of the European Convention, in case
that the legislation is essentially criminal, rather than civil, in nature — in order to ensure that
the State, by simply classifying some offence as disciplinary under the domestic law, cannot
circumvent its obligation to secure a fair trial'’. In order to determine whether the legislation is
essentially criminal in nature, a number of factors are to be taken into consideration, including,
in particular, the following: (a) whether the aim or one of the aims of the relevant laws is
the prevention or sanction of certain behaviour; (b) if the aim of preventing or sanctioning
certain behaviour exists, does the behaviour that is to be either prevented or sanctioned imply
culpability (the issue of culpability) and (c) what is the amount of penalty that may be imposed.
Generally, the disciplinary procedure cannot be classified as “criminal”; however, exceptions
are possible in specific circumstances.'®

The Constitutional Court notes that the relevant offence in the specific case is classified
under the domestic law as disciplinary, and not as criminal, in nature. Article 93, paragraph 4,
item 8 of the Law on Execution of Criminal Sanctions in the Federation of BiH stipulates that
“brawls and fights among inmates” are serious disciplinary offences. However, according to
the consistent case-law of the European Court, the classification of offences under the domestic
law serves only as a first criterion, i.e. a starting-point for the assessment of the applicability
of Article 6 of the European Convention. In its judgments the European Court laid down other
two objective criteria, as follows: the nature of offences and the degree of severity of penalties.
The former criterion, the nature of offences, has two sub-criteria: the scope of the norm defining
17 See, ECtHR, Engel versus the Netherlands (no. 1), Judgment of 8 June 1976, Series A, No. 22; Oztiirk, Judgment of

27 May 1984, Series A, No. 73, pp. 46—50.
18 See, ECtHR, Engel and Others, Judgment of 8 June 1976, Series A, No 22, pp. 33—36, paras. 80—85.
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the offence and the purpose of sanctions. According to the mentioned criteria, in order for an
offence not classified under the domestic law as criminal to be considered as criminal within the
meaning of Article 6 of the European Convention, the scope of the norm defining the offence
has to be determined generally and the purpose of sanctions must be to prevent and to punish
an offender. The third criterion, which is in many cases the most important one, relates to the
nature and degree of severity of the penalty to be imposed on an offender. As to the nature and
degree of severity of the penalty, the case-law indicates that prison sentences are held to be
criminal sanctions par excellence and that they therefore give a certain colouring of criminal to a
purely disciplinary matter, to the extent that it must be concluded that Article 6 of the European
Convention is applicable."

The Constitutional Court notes that the appellant in the specific case, after committing the
disciplinary offence referred to in Article 93, paragraph 4, item 8 of the Law on Execution of
Criminal Sanctions in the Federation of BiH and pursuant to Article 97 of the Law concerned,
was imposed the disciplinary sanction of placement in solitary confinement for 10 days after
the disciplinary procedure had been conducted in accordance with the provisions of the relevant
Law. Pursuant to Article 94, paragraph 1 of the Law on Execution of Criminal Sanctions in
the Federation of BiH, the procedure to establish disciplinary liability of a convicted person
was instituted by the authorised persons of the institution and the case was forwarded to the
Commission appointed in accordance with Article 97, paragraph 1 of the relevant Law. The
task of the mentioned Commission is to conduct disciplinary procedures and to pronounce
disciplinary sanctions. In the course of proceedings before the first instance disciplinary
commission, a convicted person is entitled to be duly informed about the allegations relegating
to the offence; to reply in writing or to make an oral statement; to have a fair and public hearing
within a reasonable time by a commission established by law; to attend hearings; to be defended
by a defence counsel of his/her choice and to lodge an appeal against a negative decision passed
by the commission. Disciplinary procedures must be fair and the principle of proportionality
must be complied with in pronouncing disciplinary measures. Before pronouncing sanctions for
disciplinary offences, the disciplinary commission takes into consideration the following facts:
severity of the disciplinary offence committed, degree of liability, circumstances under which
the disciplinary offence was committed, previous activities and behaviour of the offender as
well as all other circumstances that may affect the decision by commission members. According
to paragraphs 5 and 6 of Article 97 of the relevant Law, a convicted person is entitled to lodge
an appeal against the decision imposing a disciplinary sanction by the disciplinary commission
to the governor within 15 days counting from the date of receipt of the decision, whereas the
governor’s decision on the appeal is final and binding and no administrative dispute is allowed.
Disciplinary offences are classified as serious or minor ones. Pursuant to Article 96, paragraph
2, the sanction of solitary confinement for a period up to 20 days or a fine may be imposed for a
serious disciplinary offence. On the other hand, criminal proceedings in Bosnia and Herzegovina
are based on the following generally recognised procedural principles: fair and lawful conduct
of criminal proceedings, presumption of innocence, protection of individual liberty, right to
defence, lawfulness of evidence, right to be tried without delay, equality of arms, the principle of
margin of appreciation, accusatory principle, the principles of orality, publicity, adversariality,
multiple-instance proceedings and proportionality.

In view of the above, the Constitutional Court has no doubt that the specific disciplinary
procedure can be classified as “criminal” and, therefore, Article 6 of the European Convention is
applicable. In examining the admissibility of a case, the Constitutional Court must first establish
whether the requirements enumerated in Article 16(2) of the Rules of the Constitutional
Court are met for making a decision on the merits of a case. In this regard, the Constitutional
Court outlines that according to its jurisprudence and the case-law of the European Court, an
appellant must assert the violation of her/his rights safeguarded by the Constitution of Bosnia

19 See, ECtHR, Campbell and Fell versus The United Kingdom, Judgment of 28 June 1984, Series A, No. 80, § 72;
ECtHR, Ezeh and Connors versus The United Kingdom, Judgment of 9 October 2003, Reports of Judgments and
Decisions 2003—X, pp. 21, 28, 129 and 130, and former Human Rights Commission, Application No.7754/77, Decisions
and Reports of the European Commission of Human Rights 11(1978) pp. 216-218.

20 See, Commentary on the Criminal Procedure Law, Sarajevo: Council of Europe and European Commission, 2005,
39 and 40.
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and Herzegovina and these violations must be deemed probable. An appeal will be manifestly
ill-founded if there is no prima facie evidence, which would, with sufficient clarity, indicate
that the mentioned violation of human rights and freedoms is possible?', and if the facts in
which regard the appeal has been submitted manifestly do not constitute the violation of rights
that the appellant has stated, i.e. if the appellant has no “arguable claim”?, as well as when
it is established that the party to the proceedings is not a “victim” of a violation of the rights
safeguarded by the Constitution of Bosnia and Herzegovina.

As to the instant case, the appellant complains that in the course of the mentioned proceeding
his right to a fair and impartial proceeding was violated, as well as his right to interrogate
witnesses, the right to defense and the right to his claim being considered by an impartial body
due to which he considers that his right to a fair trial was violated. He further states that during
the proceeding, i.e. during the session of the Disciplinary Commission behind closed doors,
the prison teacher was present although he or his defense counsel were not present, in which
case the adversarial principle and the equality principle were violated. At the same time, the
appellant complains that he is denied the access to the relevant documents, in which manner he
is deprived of the possibility to give his opinion about them and he considers that the decision of
the Disciplinary Commission cannot be based on the evidence about which he and his defense
counsel were not previously informed. He also points out that he sought the exemption of the
Director of the Institution in a way that he sought that the Federation Ministry of Justice decide
his appeal filed against the first instance judgment and not the Director of the Institution for the
reason that the Director of the Institution was publicly telling lies abut him. That was the reason
for him to request protection of his rights through the court.

In this connection, the Constitutional Court reminds that pursuant to the previous case-law
the jurisdiction of the Constitutional Court under Article VI (3) (b) is limited only to “the issues
under the Constitution of BiH“. It is not the task of the Constitutional Court to review the
ordinary courts’ findings relating to facts and application of the substantive law?, unless the
decisions of those courts are in violation of the constitutional rights. This is the case if in an
ordinary court’s decision the constitutional rights of an individual were disregarded or wrongly
applied, including the cases where the application of the law was obviously arbitrary, where the
applicable law was in itself unconstitutional or where fundamental procedural rights (fair trial,
access to court, effective remedies etc.) were violated.?

The Constitutional Court concludes that apart from the arbitrary statements, the appellant did not
submit to the Constitutional Court any relevant piece of evidence based on which the conclusion
could be made that his right to a fair trial was violated in the course of the proceeding concerned.
The Constitutional Court observes that the proceeding in question was conducted based on thorough
evaluation of evidence, witnesses’ statements, defence of the appellant and appropriate application of
the substantive law. In view of the aforesaid, the Constitutional Court considers that the appellant has
not offered the facts that could justify the allegations that there was a violation of the constitutional
rights he refers to given that there is nothing indicating that the appellant has “justifiable claim”
that raises the issues under the Constitution of BiH and European Convention, and there is nothing
noticeable that would represent an indication of the violation of the appellant’s rights to a fair trial.

CONCLUSION

Taking into account the decisions of the Constitutional Court, one may say that normative
arrangements in the field of execution of criminal sanctions in Bosnia and Herzegovina are mainly
good. On the other hand, given the fact that Bosnia and Herzegovina is a signatory party to the
Additional Protocol to the UN Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment from 20022, it is necessary to secure full functioning of the bodies of

21 See, ECtHR, Vanek versus Slovakia, Judgment of 31 May 2005, Application No. 53363/99 and the Constitutional
Court, Decision No. AP 156/05 of 18 May 2005.

22 See, ECtHR, Mezdtir-Tiszazugi Vizgazddlkodasi Tarsulat versus Hungary, Judgment of 26 July 2005, Application
No. 5503/02.

23 See, European Court, Pronina vs Russia, Decision on Admissibility of 30 June 2005, Application no. 65167/01.

24 See, Constitutional Court, decision no. U 29/02 of 27 June 2003, published in the “Official Gazette of BiH” no.
31/03.

25 Bosnia and Herzegovina ratified this Convention on 26 June 2008 and on 15 September 2008it entered into force
in Bosnia and Herzegovina.
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Bosnia and Herzegovina, which will maintain or represent national mechanisms for prevention from
torture in all prison institutions in BiH and thus contribute to stricter application of the standards of
human rights of detainees and prisoners. The cooperation between security agencies of BiH and
correctional institutions in BiH should be regulated by law, in particular with regards to persons
proclaimed to be a threat to national security and are currently serving the prison sentence, or their
citizenship of BiH has been revoked — by limiting the conveniences outside the institution to such
persons at the time of duration of the mentioned legal situations. Furthermore, one should think of
whether it is justified to introduce legal arrangements of conditional release with regards to prison
sentence up to two years, according to which a prisoner, after serving two thirds of the sentence,
would be granted compulsory release, which implies fulfilment of the legal conditions under the
criminal law. This kind of the arrangement would be in accordance with the Recommendation
(2003) 22 of the Committee of Ministers issued to the members states on conditional release,
which, only under specific circumstances, allows for application of the compulsory conditional
release that is to be determined by law. Except for being an encouragement to the prisoners to
display exemplary conduct and take part in the treatment, there is an opinion that this measure
will, at the same time, have effect on the issue of “surplus prisoners in the prisons of BiH”, which
will amount to making a number of prison places available to the perpetrators sentenced to more
than two years in prison. Furthermore, the idea of developing the policy on conditional release in
BiH has been supported by the joint project of the Council of Europe and European Union titled
“Efficient Prison Management in BiH”.
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Abstract: The paper focuses on the issue of participation of stakeholders and general public
in the legislative process, bearing in mind the importance of consultations for the quality and
transparency of this process and its end result. In connection wsith this, the paper presents an
analysis of the legal framework and practices relating to the public debate in the legislative
process.

In order to deal with the subject matter, the following issues have been addressed: the place
of the public debates in the legislative process; the regulations covering this area; the relation
between a public debate and methodological rules for drafting regulation; the relation between
the public debate and e-government; institutions of importance for the public debate. The
analysis of the situation in this area includes not only the Republic of Serbia, but also a number
of other countries (Slovenia, Switzerland, and the United Kingdom).

Based on the analysis and the comparative practice in the relevant countries, recommendations
have been defined for modification of the legal framework relating to the issue of participation
of stakeholders and the public in the legislative process in the Republic of Serbia.

Keywords: the legislative process, draft, bill, the proponent of the law, public debate, public.

INTRODUCTION

The participation of stakeholders and the public has a significant influence on the quality
of the legislative process in a democratic constitutional state.

In the process of passing laws and other general legal acts by the holders of the legislative
and executive powers, it is necessary to undertake a number of activities which, in a way,
represent certain stages of the said process. At the very beginning, there should be an idea, an
initiative or a commitment to amend the existing regulation or to replace it by a new one. This
is followed by the formulation of a working version of the draft. It can be made without any
particular starting point, based either on an existing example among statutes in other countries
or a previously drafted model offered by working groups or otherwise.

At this stage of the legislative process, the principle of transparency can be observed in
different ways, which are certainly not prohibited but which are neither specifically regulated
by law. Thus citizens, various associations, companies and all other interested parties can, at
their own initiative or at the invitation of a public authority, open a debate on whether a missing
statute should be adopted or whether an existing one should be abolished or amended.

In the absence of a firmer obligation based on the law, what is taken into account is the
attitude of the public authority responsible for drafting future regulations, along with the reasons
that lead to changes in the present conditions and the different situations for which it is possible
and desirable to organise a public debate. Thus it is possible to undertake a public debate in the
following cases:

1) regarding problems which are noticed in practice;

2) regarding the adoption or implementation of any plan documents (strategies, action
plans);

3) regarding the implementation of any higher-ranking legal documents with which lower-
ranking regulation are to be hierarchically aligned,

1 The paper has resulted from the research project entitled The Position and Role of Police in the Democratic
State, realised by the Academy of Criminalistic and Police Studies in Belgrade 2012-2014.
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4) regarding the adoption of the regulations that the public authority responsible for the
preparation thereof has included in its annual work plan;

5) regarding the working version of a draft prepared by the working group prior to making
the draft;

6) regarding the publication of the draft law;

7) regarding the harmonisation of Serbian legislation with EU law in some areas. ’

The proposer of the statute has a significant influence on whether and at which stage of the
legislative process a public debate will be organised. In the legal system of the Republic of
Serbia, the authorised proposers can be the Government of Serbia, any member of parliament
in the National Assembly of the Republic of Serbia, the Ombudsman (for matter within their
jurisdiction), the Assembly of the AP of Vojvodina or 30,000 adult citizens of Serbia (popular
initiative). There are no legal obstacles for any of these authorised proposers to organise a
public debate before they propose the passing or amending of a law and the obligation to do so
exists only in certain cases where the Government is the proposing party.

The paper focuses attention on the public debates preceding the bills being presented to the
National Assembly by the Cabinet.

Before the draft law is made, there may - and in certain cases there must - be a public
debate aimed at improving the working version and making the draft law. Working versions are
published rarely, only in exceptional circumstances, when there is a need to have the opinion of
certain authorities, experts or the general public. In the next phase, the draft becomes a bill, so
that some other formal requirements should be met. The difference between the working version
and the draft is that the draft is supported by an administrative authority (e.g. a ministry), which
means that it is no longer just a text supported by the working group. The ministry presents the
statute to the Government. The Government sets out a bill. The bill differs from the draft in that
it is backed by a hierarchically superior authority. If a draft is to become a bill, in addition to
political support, it is frequently necessary to obtain the opinion of other organs (e.g. the opinion
of the Ministry of Finance concerning financial effects of a new regulation) or to make sure
there is a rationale. The bill becomes a statute after having been adopted by the Assembly. In
these two stages the text of the bill can be modified. In other words, it is possible to organise a
public debate of a kind even during these two stages of the legislative process (between making
the draft and defining the bill and between defining the bill and adopting the final formulation
of the statute). This means that the public debates are part of a consultative process between the
public and authorities in charge of preparing and passing regulations, regardless of the stage of
the legislative process during which they take place.’

REGULATIONS PERTAINING TO PUBLIC DEBATES

The legal framework concerning the public debates in the preparation of laws is included
in Article 77 of the Law on State Administration’ which provides that a ministry “and a special
organisation” shall be obliged to undertake a public debate when preparing a law which
essentially changes the legal regime in any field or which provides for issues of particular
relevance for public and that the “conduct of public debate in the preparation of a law shall be
regulated in detail by the Rules of Procedure of the Government.”

This provision is not sufficiently clear and precise and a number of questions may arise. In
fact, the Act provides for the public debates only in cases where the statute is prepared by the
state government authority and not by other authorised proposers. This deficiency results from
the fact that provisions on the public debates are found it the statute that provides for the work of
state government authorities and no other authorised proposers (the Ombudsman, the National
Bank of Serbia, members of parliament, citizens who support a popular initiative). The public

2 For more detail, see: D. Milovanovi¢, N. Nenadi¢, V. Todori¢, ,,Studija o unapredenju zakonodavnog
procesa u Republici Srbi]g“, Beograd, 2012, }%? 99-134.

3 For more detail, see: D. Milovanovi¢, D. Vasiljevi¢, ,,Unapredenje zakonodavnog procesa-sa osvrtom
na pravo unutra$njih poslova u Republici Srbiji, Pravni zivot, br.10/2013, godina LXII, knjiga 564,
Beograd,2013, pp. 223-234.

4 Zakon o drzavnoj upravi, ,,Sluzbeni glasnik RS*, br.79/05; 101/07; 95/10.
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debates are not required in the preparation of every statute, but only in some cases. The cases
in which they are mandatory have not been precisely defined. In fact, there is no definition
or a prescribed way in which to determine whether a statute substantially changes the legal
regime in an area or whether the statute is to govern the issues of particular relevance for the
public. Besides, the time and manner or manner of conducting the public debate have not been
prescribed nor is there any instruction on how to deal with the results of the public debate (the
received suggestions).

The Act envisages that conducting the public debate when preparing a new statute is more
closely regulated by the Rules of Procedure of the Government. This solution opens up some
dilemmas. It offers the possibility of the public debates to be completely regulated by the Rules
of Procedure of the Government, but also a risk that such regulation may be designated as
unconstitutional usurpation of legislative powers by the executive branch, especially if the right
and obligations of the citizens, legal persons and other entities are arranged thereby.

Generally, an analysis of practical implementation of the relevant provisions of the Rules of
Procedure of the Government’, the following conclusions can be drawn:

1) The obligation to conduct a public debate is defined in a very general and imprecise way.
There is no definition or a prescription concerning the way in which to establish is a statute
significantly changes the legal regimen in any area or whether the statute provides for the issues
of particular interest to the public.

2) Regardless of the fact that most regulations that are proposed meet at least one of the two
general criteria for conducting a public debate, the percentage of cases in which the debates are
organised is small.

3) Undertaking public debates, including the time and manner of performance, largely
depend on the will of the subjects responsible for their organisation due to the imprecise and
general legal provisions. This is why the public debate is often used as an instrument, selectively
applied to a specific group of persons, and why it serves primarily as a justification for the
proposed solutions. The debate is usually focused on the already formulated normative solution
and it duration and the circle and number of participants may vary to a great extent.

4) Organisers of public debates rarely realise the programme of the public debates to the full
extent, frequently on the grounds that there was not enough time. The public debates frequently
boil down to placing a draft bill on the organiser’s Internet page, opening a possibility for
citizens to make comments or to organising a round table for participants by invitation.

5) One must not lose sight of the fact that the participation of stakeholders in the legislative
process, alongside positive effects, may have some negative consequences — the imposition of
particular interests. The public debates also imply such risks because the ones with highest
stakes with respect to a certain regulation may be most active and try to represent it as the public
interest. An even greater threat to the achievement of public interest is a covert influence of the
stakeholders on the law-makers in the executive and legislative branches. This risk calls for
legal regulations regarding the institute of lobbying.

6) Public participation is sometimes of insufficient quality or too broad, so this issue should
be regulated so that all who wish should be given real possibility to send their suggestions and
comments which will be as specific as possible in relation to the regulation which is being
prepared. On the other hand, there is an impression that the confidence in the effectiveness of
the public debate as a way to improve the contents of the documents which are to be adopted
has been undermined.

The above mentioned Rules of the Procedure of the Government have been amended and
extended with respect to the public debate so as to give more precise guidance on the criteria for
mandatory public debates. Thus according to Article 41 of the Rules, the proposer is obliged
to conduct a public debate when preparing a statute which significantly changes the regulation
of an issue or when it deals with an issue of particular relevance for the public. The public
debate can be conducted while preparing development strategies, regulations, and decisions.®

5 Poslovnik Vlade, ,,Sluzbeni glasnik RS* br.52/10; 13/11.

6 It is deemed that the criteria relating to the obligation to undertake a public debate are met when
preparing: a new system act; a new act, except when the comgetent committee decides otherwise when
presented with the rationale by the proponent; an act on amending another act if it significantly changes
provisions of the existing law, wherein the competent committee decides on the rationale by the proponent
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The decision on whether to conduct a public debate is made by a competent committee, at the
suggestion of the proponent, and the same applies to the decisions on the programme of the
public debate and the time in which it is to be carried out. The public debate procedure starts by
publishing a public invitation for participation in the public debate along with the programme’
of the debate on the Internet page of the proponent and the portal of e-government. The public
announcement contains information on the educational status and members of the working
group that has prepared a draft or the proposed act subject to the public debate. The deadline
for submission of initiatives, proposals, suggestions and comments in writing or electronically
is at least 15 days from the date of the publication of the announcement. The public debate lasts
at least 20 days.

If the proponent fails to conduct the public debate which he was obliged to do, the competent
committee itself shall, upon considering the draft bill, determine the programme of the public
debate and the time span within which it is conducted. Ifthe proponent fails to perform the public
debate in keeping with the programme defined by the competent committee, the committee will
oblige them to conduct the public debate fully. The proponent is required to report on the
conducted public debate on its web site and the e-government portal within 15 days from the
completion of the public debate at the latest.

There are cases when the public debates related to the preparation of certain acts are governed
by special regulations. An instance of this is the Regulation on the structure, methodology, and
the manner of harmonizing development documents, the manner of conducting public debates,
ways and deadlines for presenting the development documents for regional development to
public insight, which was adopted in accordance with the Act on Regional Development.® This
Regulation closely regulates the structure, methodology of producing, manner of harmonizing
development documents, manner of conducting public debates, as well as terms and deadlines
for presenting the development documents of regional development to the public. The
provisions of this Regulation can, to a certain extent, help overcome the shortcomings of the
legal framework for the implementation of the public debate in Serbia. In this context, the
provisions which specify how long a public debate must last minimally and where it is to
take place are of great benefit. Principles that are promoted in this regulation (partnership,
information and transparency) are also useful. It is also a good solution that the documents for
a public debate are to be published on the Internet within a specified period prior to the public
debate. It is particularly important that this Regulation stipulates the obligation of the proposer
of the act to consider/review the materials received in writing during the public debate and take
positions regarding them.

Given the significance of the consultation process for the transparency and quality of the
legislative process and its end result (regulations), in addition to other (organised) forms of
participation of stakeholders, professional and general public, two institutions have been
founded over the past few years in order to contribute to the above mentioned goals. These
institutions are the Social-Economic Council and Office for Cooperation with Civil Society.’

The Social-Economic Council'®, within its jurisdiction, among other things, discusses
the draft laws and regulations relevant to the economic and social status of employees and
employers and gives an opinion on them. The opinion is submitted to the ministry responsible
for a particular area which has prepared the draft law or any other regulation. The ministry is
obliged to inform the Council on its views within 30 days of the receipt of the opinion. If the
ministry does not accept the opinion, the Council may submit the opinion to the Cabinet.

about each specific case; the act on confirming an international treaty — only if the competent committee

decides there should be a }l))ublic debate when presented by a rationale by the Ministry of Foreign Affairs

?rﬁhe state administration body within whose jurisdiction the issues provided for in the international treaty
all.

7 The programme of the public debate must include: the draft or the bill subject to the public debate, along

with a rationale and accompanying materials established by this Regulation; the deadline for conductin

the public debate; important information concerning planned activities as part of the public debate (roun:

tables, public discussions, the venues and time of these events, etc.?; the manner in which suggestions,

initiatives and comments are to be submitted, as well as other data relevant for the public debate.

8 Zakon o regionalnom razvoju, ,,Sluzbeni glasnik RS®, br.51/09; 30/10.

9 For more detail, see: D. Milovanovi¢, ,,Reforma javne uprave i analiza uticaja regulative®, Pravo i

kulturne razlike, tom I, Pravni zivot, br.9/2006, Beograd 200(?.

10 Zakon o socijalno-ekonomskom savetu, ,,Sluzbeni glasnik RS*, br.125/04.
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The role and importance of the Office is reflected in coordinating cooperation between the
government institutions and civil society organisations in the process of creating and establishing
clear standards and procedures for the involvement of the organisations of civil society at all
levels of the decision-making process. In keeping with its mandate, the role of the Office in
the processes of defining and implementing law is to provide mechanisms of cooperation that
would allow the organisations of the civil society access to information from the bodies of state
administration concerning laws and other regulations which are being prepared, as well as to
allow the organisations of the civil society to submit their proposals and suggestions regarding
the statues and regulations which are in the process of being developed.'

COMPARATIVE PRACTICE

Slovenia

There are numerous regulations and political documents in Slovenia which oblige the state
administration to involve the public in passing laws and other legal acts. This makes a very
good regulatory framework for public consultation on the draft legislation. !> The public should
be allowed continued participation, preferably through and information system, which contains
the program of the Government on the preparation of draft legislation and texts in different
stages of development and adoption.'

When involving the public, the following principles are to be observed:

* timeliness — the public (professional, interested or targeted public) is to be promptly
informed and given reasonable time to take part (review of materials, preparation of
proposals, suggestions and opinions);

*  openness — enable the submission of comments, suggestions and opinions in an early
stage of the preparation process;

*  accessibility —to enable the accessibility of materials used in the preparation of decisions;

*  response — to inform participants about the reasons for adopting or non-adopting of their
comments, suggestions and opinion;

e transparency — to ensure the transparency of the procedure by making public the
contents of regulations, levels and manners of decision-making, ways and deadlines for
participation, as well as comments, suggestions, and opinions of all participants;

*  monitoring — to ensure the transparency of the receipt and approval of comments and
opinion, as well as the materials created in the process of participation, as well as their
availability.

The documents also define the minimal recommendations which are to be observed in the

legislative process:

* invitation for participation should be published in such a way that the public should be
informed as generally as possible in order to ensure the participation of target groups
and experts;

» the participation of the public in the preparation of regulations should last, as a rule,
between 30 and 60 days, exceptions being draft regulations with which participation is
not possible due to their nature,

* upon the completion of the process of participation of stakeholders and the public a
report should on the participation should be made, depicting the influence of the
solutions contained in the draft regulation.

The Rules on the Procedure of the Government elaborates on the public participation in
the preparation of regulations. Cooperation with the public takes two forms: information and
cooperation. The difference is in the purpose and results of the cooperation.

Notification implies the possibility to introduce the bills or new regulations to the public.

11 For more detail, see: D. Vasiljevi¢, D.Milovanovi¢, A contribution to the question of professional
development of civil servants in the Republic of Serbia, Medunarodni nau¢ni skup ,,Dani Ardibalda Rajsa“,
Ten%tsk‘i‘ zbornik radova medunarodnog znacaja, Kriminalisticko-policijska akademija, Beograd, 2013,
.43-54.

Il)g See: Zakon o intregritetu i sprecavanju korupcije — ,,Sluzbeni list Republike Slovenije®, br. 69/11 —
sluzbeni peciscen tekst.

13 See: Uredba o Pravno-informacionom sistemu, ,,Sluzbeni list Republike Slovenije*, br. 65/06 1 95/11,
http://www.pisps.si.



60 Dragan Vasiljevi¢, Dobrosav Milovanovié¢

The public is informed about the regulations which are applied on the website of the Ministry
of Justice and Public Administration, where the e-democracy portal has been established in
order to allow the public to monitor the process of preparing legislation in all fields in one place.
Individual government departments use their internet pages to notify the public of the regulation
in the process of preparation.'

Cooperation implies public contribution to/in the process of creating regulation. It begins at
an early stage where it helps identify problems and solutions, and in the process of adoption, it
contributes to more specific suggestions.

Slovenia has established a specialised information system for monitoring the preparation of
regulations (IT support for the legislative procedure), which follows each regulation from the
moment it is entered in the programme of the Government, i.e. from the beginning of preparation,
to its adoption and publication in the Official Gazette.

The relevant legislation in the Republic of Slovenia sets a good example of observing the
public debates in the broader context of civil rights, such as the right to access to information,
as well as in the context of using the Internet to provide greater transparency of the work of
state authorities. The solutions contained therein can be useful as guidelines for improvements
regarding this issue in the Republic of Serbia. °

Switzerland

Swiss law provides that at the federal levels every draft act that has is of particular significance
should be submitted to the cantons, interested parties in the Parliament, union of municipalities,
cities and mountain regions, economic associations, as well as other stakeholders, depending
on what a statute applies to. Subjects that are not invited to join this consultation process may
contribute to the debate by submitting comments and suggestions. The text of the draft shall be
finalized only after the receipt of responses in the consultation process and their consideration.
Parliament is informed not only about the suggestions that are adopted after having been
discussed, but also about the suggestions that have not been accepted, giving reasons why they
have not been accepted, and only then a decision is made whether a statue will be adopted or not.

The example of Switzerland is instructive for Serbia in as much as it envisages that the
members of parliament in the Federal Assembly are, as a rule, acquainted with all suggestions
given during the public debate. Thanks to this, if the executive authorities fail to take some
good-quality suggestions into consideration during the preparation of the bill, there are increased
chances that such suggestions will be adopted during the parliamentary procedure, based on the
amendments of MPs.'¢

The United Kingdom

In the UK, there is a government-adopted Code of Practice on Consultations, which provides
that consultations should be scheduled as early as possible when the Government is ready to
offer to the public sufficient information so as to enable an effective and informed dialogue. The
Code also provides for a minimum consultation period of twelve weeks, as well as for some other
criteria, such as an appeal on officials to be responsible for maintaining effective consultations
and to send relevant documents to as many addresses as possible. The Government decides on
which issues to organise consultations depending on the circumstances of each particular case.'”
Regardless of whether it is required to do so or not, the Cabinet regularly conducts formal public
consultations with stakeholders such as professional associations, voluntary organisations,
pressure groups, etc. '®
14 The obligation to publish a draft act on the Internet page of the government department is also provided
for by the Law on Free Access to Information of Public Importance of 2003, and a new provision rules that

all crucial documents exglaining the reasons for acll\(/ipting a regulation must also be published. )
15 For more detail, see: D. . Davini¢, ,,Stru¢no usavrSavanje drzavnih sluzbenika

Milovanovi¢, J. Nicié,
u Republici Srbiji*, Beograd, 2012, pp.155-180. ] . )
16 For more detail, see: D.Milovanovi¢, N.Nenadi¢, V.Todori¢, ,,Studija o unapredenju zakonodavnog
procesa u Republici Srbiji, Beograd 2012, pg. 130.

17 http://www.bis.gov.uk /files/file 47158.pd o ) o o

18 The following links can be useful links for detailed information on the legislation and practice in the
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The UK practice can be of interest for Serbia in terms of the publication of documents
announcing intentions of the Cabinet to propose a certain bill, offering relevant data on a
legislative project before the outset of drafting, as well as publishing various legislative options
which may be subject to further discussion. '

CONCLUSION

The paper offers an analysis of the legal framework and practice in relation to public debates
in the legislative process, bearing in mind the importance of consultation for the quality and
transparency of the said process and its end result. 2

Based on the analysis and comparative practice of a number of relevant countries, it is
possible to define some recommendations for changes to the legal framework pertaining to
public debates in the Republic of Serbia. The most important ones include the following:

The institutionalisation of the public debate in the legal system;

Defining criteria for selecting and inviting participants in the public debate;

More specific criteria for conducting some forms of debate with the participation of the
public representatives within Parliament (public hearings);

Based on the existing legal framework improvements should be introduced in practice in
order to ensure the essential participation of stakeholders, professional and general public in the
legislative process. In this way, acts would have increased legitimacy, better solutions would be
adopted and their implementation would be facilitated.

During the legislative process, numerous complex relations between state authorities/bodies
and other subjects are established.?! The scope and type of relations and coordination between
participants depend on the model of the system in power, status, role and jurisdiction of any
specific body, the degree of (de)centralisation, as well as the stage of the legislative process.
The quality of this process, and thus the statute itself, depends to a large extent on the way in
which inter-institutional relations and coordination are legally regulated. Specifically, the issues
of whether the adopted solutions will be realistic and feasible in practice and whether there will
be harmony within the legal system largely depend on the selected model of horizontal and
vertical inter-institutional cooperation within the state, that is, the public sector. In all of this,
public debates must have their rightful place. ?
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THE CHARACTERISTICS AND METHODS FOR PREVENTION OF
CORRUPTION IN THE REPUBLIC OF MACEDONIA
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Abstract: The article analyzes the research results of the attitudes of citizens of the
Republic of Macedonia about corruption, conducted on the state territory on a specimen of
1210 respondents. Specifically, the results show that most commonly used form of corruption is
the bribery, followed by the triad of giving, receiving bribery and abuse of power with 13.7%.
On the question which are the most pervasive forms of corruption, ratings range from 8,30
for bribery to the lowest 3,94 for abuse of power. Ratings of respondents on the question who
receives bribe show that with highest rating, negative of course, with an average score of 8,30 is
the court, followed by mayors with score of 7,53, then the administering authority (ministries)
with a score of 7,53, the executive authority (Government) with a score of 7,46 and the Ministry
of Interior with a score of 7,12.

Also subject of the analysis is and the prevention of corruption issues. In doing so it is
estimated that an important role is played by the competent authorities and institutions. Citizens
evaluate the obligation of state institutions to prevent corruption with a score of 4,76. Then
comes the rating of 4.73 for detection, especially for reporting corruptive acts from citizens
whose identity known. A high score of 4.65 is given for the method of detecting corruption
by inspection of the governing bodies, and as regards of the measure, especially rated are the
tactical-operational measures and investigative actions by law enforcement authorities, with a
score of 4,54,

Keywords: corruption, state, suppression of corruption, prevention of corruption, transition
and corruption.

INTRODUCTION

Why is the issue of corruption actualized? The answer to this question is multilayered'”.
Dealing with the problem of corruption is guided by the necessity to see what are citizens
perceptions about the degree of corruption and its suppression, as well as the loud EU referrals
for dealing with the corruption. In this sense, the interest of the countries in transition for
efficient prevention, detection and suppression of corruption is important. It is not an isolated
phenomenon, or only their characteristic. Every day in the world is published information
for international corruption scandals, involvement of politicians, leaders of the executive and
administrative functions of highest ranking in individual countries. The fight against organized
crime and corruption recently has been placed high on the agenda of Member States of the
European Union, where R. Macedonia aspires to be a member.

The campaign for tackling corruption is increasingly present in the activities of international
organizations such as the UN, Council of Europe, The Organization for European Cooperation
and Development, the World Bank and European Bank for Reconstruction and Development.

When we add to this and the new challenges of privatization, illegal enrichment,
denationalization, direct looting of public funds, it displays the bigger and clearer image of
the unstable transitional societies®. Reduced efficiency of the institutions to detect, prosecute

1" In this work are presented the results of the research “Citizens opinion about the corruption in Republic
of Macedonia™ at the Faculty of Security in Skopje - conducted from 8th to 18th January 2013 by the
research team of Cane Mojanoski, Ph.D., Marina Malis Sazdovska, Ph.D., Marjan Nikolovski, Ph.D., and
Katerina Krstevska, Ph.D.

2 In Republic of Macedonia are conducted other researches about corruption in the country. For example,
the Coalition All for Fair Trials implemented research for judicial cases related to corruption in the country,
and obtained relevant data regarding the crimes of corruption in the country. In addition to the type of
crimes that are committed in the country the data are following: abuse of authority and authorization
represented 74% of all crimes in the country, receiving bribe 4%, fraud 13% etc. The results of our study
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and punish the corruption can be added to this and then, the phenomenon of corruption and its
total circulation is not something surprising. In addition, in the society is created an impression
that corruption is important — it is not fashion hit because it is dangerous — it is an indicator
that someone is “successful” and has the ability to “to take the advantages”. For this situation
Durkheim says that experiencing such a period when “crime is normal because a society that
is free from crime is not possible ... because in a particular society to stop performing actions
that are deemed criminal, they will need to become, feelings that offend us ... it is needed the
community to feel them more alive. But if this feeling becomes so strong ... violations will be
subject to a strong conviction that will contribute some of them from simple moral mistakes to
become crimes™. Having no idea to get into the debate about the causes of corruption can be
concluded that it has devastating consequences, and it is the erosion of trust in institutions®.

Research Method

In the research the following methods are applied: analytical-synthetic, comparative,
statistical and dogmatic method. For the purposes of the survey are created: The basis for
conversation: “The opinion of citizens about corruption” and written questionnaire: The
Corruption in R. Macedonia. Integral part of the toolkit is: The Polling Diary, Analytical table
for data processing, The Code of Passwords and The Guideline on the application of the Basis
for conversation and ensuring correspondent.

The basis for conversation is aimed at examining the attitudes of citizens and The Written
Questionnaire was distributed to the employees in the institutions that deal more directly
(or interact) with corruption (Ministry of Interior, Customs Administration, Courts, Public
Prosecution, media and nongovernmental organizations).

The basis for conversation and The Written Questionnaire are designed specifically for
this research in the form of socio-demographic survey, designed and structured in the form
of a questionnaire, which included demographic characteristics of respondents and a certain
number of “batteries” questions through which is made the ranking of certain manifestations of
corruption or is determined the extent of corruption.

We can say that the method of data collecting is conducted by using a structured interview.
Let us recall. When it comes to the structured interview, in fact, all candidates are asked the
same questions, formulated according to the specific situation. Structured interview strives to
create as more objective terms as possible: all candidates are evaluated according to the same
criteria and all are given equal time for presenting.

The form of the issues is basically closed and consists of constructing the scales of the degree
of corruption, for example, the selection of variations for the issues related to lack of knowledge,
experiences related to corruption or the presentation of forms to fight against corruption.

In the instruments were embedded evaluation scales (from 1 to 10 or 1 to 12), about the
degree of corruption in certain professions or institutions and were offered forms for ranking the
forms through which corruption is usually manifested.

A code of passwords was developed for data processing and a model for computer processing
in the Excel software package. Data processing (encrypting and inserting into digital machine
- the computer) was task of the students at the Faculty of Security. The processing and the
statistical calculations of the conducted research is in the SPSS statistical software package.

The research took place at a time when in the society was debating more emphatically about
the happenings in the Parliament concerning the budget adoption and the clear difference in the
attitudes of the political parties participants in political life.

suggest that the abuse of position and powers is the most common form of corruption with 33%, which
compared to the previous survey where the percentage is 74% is dramatically lower. Furthermore, 28.5%
of the respondents think that receiving bribery is the most common form of corruption, but according the
research conducted by the Coalition that accounted for only 4%. See: Monitoring Program of court cases
related to corruption in the country, Coalition All for Fair Trials, Skopje, 2008, p.20

3 Emil Dirkem: O normalnosti zlocina, Talcot Parsons & all.: Teorije o drustvu; Vuk Karadzi¢, Beograd,
1969, p. 827; J.Kregar, Deformation of Organizational Principles; D.V.Trang, Corruption and Democracy,
D.v.Trang (ed), COLPI, Budimpesta, 1994, p.47-61

4 Josip Kregar: Korupcija u pravosudu; p. 2-3; See: www.pravo.hr/_download/repository/
korupcijasudstvo.cg.doc [26,04.2011f7
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Sample-respondents

It is essential to avoid bias when determining the sample. It is provided through the use of
randomness in the selection. When we use the term “coincidence”, mainly, we have on mind
that it is a carefully planned activity, and in the statistical mass is given equal opportunity to
every unit to be elected.

In the research is used a multiple stages sample. The multiple stages sample is type of
stratification sample. It is applied when the population is large, and to make a research we do
not have much time and money. For example, we want to determine citizen’s opinion about
particular action of the police. We choose a few places at random, than a number of inhabited
units in them, and the interlocutors will be chosen randomly.

In the applied researches undertaken at universities, prisons, organized communities
(police station, unit, department) less attention is paid to the problem of the sample which is
understandable, given that this research, in particular the small and of action (in the action
studies we talk about participants in the survey, rather than samples in the research), whose aim
is primarily not to lay down the laws and legalities in safety and asphaliology (they usually are
the result of the fundamental researches), but to make them applicable in practice. There are
many problems in the realization depending on the environment in which it is conducted (new
models of learning at the faculties, new instructional settings etc., in prison environments new
rules and order within the institution, new models of problem-solving in the administrative
bodies) which first should be checked (monitored and studied) on small number of participants,
to a limited number of procedures and at a limited content etc., prior to be “extended” to all
participants, curricula, variables and procedures that apply such research’.

The sample of institutions (specific focus groups) was constructed in a way that included the
number of holders of the professional obligations of the employees in the Ministry of Interior in
the Organized Crime Department*), the Customs Administration - employees who are directly
involved to prevent the corruption, prosecution - the people who deal with the fight against
corruption and Primary Court Skopje 1.

Respondents were chosen in a way that firstly was formed a core in each municipality, city
or rural township. In each core was carried out visit to every 5-th household in the individual
habitats, and in every 20-th household in collective dwellings. If on the day of the visit nobody is
present or the respondent refuses to cooperate, subject of interest is the next dwelling. Guidelines
are a fixed term, thus, in a case anybody refuses, the next choice is the 5-th dwelling.

The selection of respondents is made on the principle the most recent birthday of a family
member. A structured interview is applied (face to face).

The regional structure of the respondents indicates that it is basically accomplished in 7 of the 8
plan regions of the R. Macedonia. The number of respondents was slightly lower in the Southwest
Region because in the implementation the team met with the inability to hire sufficient number of
contributors, but also because some contributors, particularly from Kicevo and Debar, did not complete
the fieldwork, which objectively reduced the specificities of the territorial distribution. From regional
point of view, the distribution of the respondents is as follows:

Table N. 1 Distribution of the respondents by Macedonia’s planning regions

Percent Vahd Percent Cumulatlve Pereent

0
113.4,411[1

) .Skop,]e plan reglon
_Pelagonia plan region
Northeast plan region

Polog plan region
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Vardar plan region

East plan region

Southeast plan region
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385
69,0
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5 Hane T. Mojanocku: Memoodonoauja na 6ezbeonocnute nayku — ananumuyxy nocmnku; Kaura II1,
Crkomje, 2013; p.254-264;




66 Cane Mojanoski

According to the type of the neighborhood 943 or 77,9% live in a city and 267 or 22,1% live
in a village.

Regarding the gender, the study provided relatively high presence of men and women
respondents.

Graph N. I Respondents by gender Table N. 2 Respondents by age
f %
< | upto20years 85 7.0
2 | from21to30 years 349 28.8
o

from 31 to 40 years 215 17,8
from41 to 50 years 291 24,0

from 51 to 60 years 177 146
from 61 to 70 years 75 6.2
650 from 71 to 80 years 18 15
600 Total 1210 100,0

550
500

female male

Results and discussion

In the survey are covered respondents aged between 18-78 years old. research corruption
is observed as a negative social phenomenon. It can be said that it occurred when the state
emerged as an institution. Corruption is present from ancient times onwards. Corruption as a
socially negative phenomenon was defined even in the Roman law (Lex Julija Reputandae). The
crime of corruption is defined as giving, receiving or claim benefits intended to influence the
officer regarding his work. Aristotle, Machiavelli and Montesquieu concluded that corruption
is a sign of moral values decay in the society. Therefore, corruption is considered immoral and
harmful phenomenon in the society because holders of social functions must advocate common,
not their own, private interests. Corruption in the modern developed state is not understood only
as moral damages, but also as a reason for the inefficiency of the state. The most important forms
of corruption are giving and receiving bribery, nepotism - abuse of power (position) for private
purposes. Those values - especially the success at any cost - acted as an incentive to spread
corrupt practices. The term corruption in this sense means rottenness, blackmail, perversion,
inclined to corruption, exploitation of the officers, moral rottenness®.

In this part of the analysis we will focus on battery questions that checked, what is knowledge
and from which sources citizens mostly find out about corruption and corruptive content in the
society. Therefore, retain to the distribution of the question: “In my opinion corruption is:”, and
the respondent can choose more than one answer.

6 The data also show that there is some resistance to bribery and Macedonian citizens do not always
approve of bribery in order to facilitate or accelerate certain administrative procedures: appropriately on
every two citizens who pay bribery there is one that refuses to do so by request of the public official. On the
other hand, only an insignificant number of persons who give bribery (less than 1%) report their experience
to the authorities. There are numerous reasons for this: some people do not consider the actual bribery to be
criminal act, in part because there is a sense that bribery is simply common practice (13%) and also when
appreciation for services rendered is expressed, it is actually perceived as positive practice (13%). Citizens
do not report bribery because it can be beneficial for both parties involved (17%), and because they believe
that reporting is a vain attempt because nothing will be undertaken by the authorities and nobody worries
(38%). See: Corruption in R. Macedonia, State Statistical Office, UNDOC, 2011, p.4;
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Table N.3 In my opinion corruption is:

(Multiple answers available)
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mediation : : ;

(3,4 and 5) Abuse of authority, illegal mediation and other TR

(1,2,3'and 4) Together 88 ~ 100,00

Total 1210 100,0

The results suggest that in the perceptions of citizens of R. Macedonia, dominates
consciousness and conviction that all of the presented are forms of corruption, but giving and
receiving bribery is the most frequent form of corruption, followed by the triad giving, receiving
bribery and abuse of authority with 13,7%, and when it will be added to this that 13,6 % believe
that corruption is abuse of authority, then can be said with certainty that among the respondents
in R. Macedonia at the beginning of 2013, dominated awareness that abuse of authority is most
spread and is the source of corruption and corruptive behaviors. It is an indicator that certain
forms and instruments of control are absent or that legal mechanisms insufficiently fulfill their
control function. Namely, the performing of authority or the execution of certain administrative
assignments is experienced and practiced as a personal property. Answer to this attitude may be
found and in the legacy associated with understanding of authority and its execution.

What are the attitudes of the respondents according their education? That is, whether the
level of education affects lower exposure to the risk to give bribe. The results are as follows:
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Table N.4 Have you ever been in a situation (or do you have personal experience) in which you
have been exposed to the risk of corruption (TO GIVE A BRIBERY)? — ranking according to
the professional education

Professional
education:
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The overview suggests that according to the level of education most exposed to risk of bribery
were the respondents with high school education 54,65%, followed by those with Bachelor’s
degree with 20,56%, and then follow the other groups. If we ask whether the exposure to the risk
to give bribery is in relation with the level of education, then we can calculate the Xz ratio, i.e. it

is a synthetic indicator of whether there is a relation between these two variables.

Chi-Square Tests

Pearson Chi-Square
L T ———
‘Linear-by-Linear Association’
NofValidCases

¢ Asymp. Sig. (2-sided)

,100°
b
e

is,15.

a. 6 cells (25,0%) have expected count Iess than 5. The minimum expected count

If we look at results of The table Chi-Square Tests, will be concluded that, Pearson Chi-

Square equals 21,076, and that the P
look in the theoretical distribution (7,

value (Sig.0,1) is higher than 0,05, i.e. from 0,001. If we
distribution for 14 degrees of freedom and safety interval
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of 0,05 will determine that it is 23,6848 and for the safety interval of 0,01 this value is 29,1413.
We can conclude that there is no difference in the proportions of the respondent’s level of
education and that it does not affect whether the respondent was or was not exposed to the risk
to give bribery.

Symmetric Measures

Nominal by " Phi e11%62 bprox ,11%0
Nominal ?’Cfé’rfier’s Vo094 100

“Contingency " I3TTTTTTTTTT100
e COCTRCIENE
Nof Valid Cases 1201

Testing the significance of the Xz test is checked by Cramer’s V coefficient which amounts
to 0,094. The significance is checked and through the value of the coefficient of contingency
- Contingency Coefficient (Ck = 0,131). This value of 13,09 % indicates that the intensity of
the relation between the two variables is low, and that the strength of the relation is not very
significant. Therefore we can infer that there is no correlation between the level of education
and the possibility of exposure to the risk of corruption, or to the risk to give bribery, and this
relation is not particularly strong and significant. It means that both, and the educated and the
uneducated are at risk of bribery to complete an obligation.

The issue that will vary on whether there are differences in the exposure of respondents men
and respondents women to the corruption risk to give bribery? If we look at the UNDOC research
results, corruption is not unknown to women in R. Macedonia, but they have approached it in
a little different manner than their male counterparts. For them it is more likely that they would
give bribe in the form of food and drinks, while men more frequently give money. Bribery in the
form of money represents nearly half (45%) “of all known forms of bribery” in this research,
“although this type of corruption is significant a bit, the sums paid are far from trivial: the
average bribery paid is 28,813, or approximately 470 EUR"”.

The 2013 research results have certain characteristics. So, if we look at the distribution of
men and women respondents and their responses to the question, then we can conclude that
the 131 examinees or 36,69 % responded positively that they were exposed at risk to give
bribery. And 226 or 63,31 % of the men respondents responded positively. The distribution
illustrates that men unlike women, are significantly more exposed at the risk to give bribery. The
explanation can be directed towards the position that men usually are in a situation to resolve
issues related to institutions and services.

Review N.1 Ranking by region - respondent s exposure to give bribery

8 highest 8 loweqt)

g | Monev on . Services of
£  Incash y . Donation | different | Other
account
nature Total
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Pelagonian Southeastern : Vardar .. Skopje . ... .. . Southeastern
_Northeastern - Skopje - Bastern Vardar  Vardar
i Southeastern i Pelagoni i Polog i
Eastern .. Southeastern. : Eastern i Eastern . . .
Southwestern : Northeastern : Polog Pelagonian
: Southwestern : Polog : Pelagonian : Southwestern : Southwestern : Southwestern

7 See: Corruption in R.

Macedonia, State Statistical Office , UNDOC,... p.

3-4;
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The distribution of the risk exposure shows that respondents from Skopje region in three
forms are on the first place (money in cash, money on account and services of different nature),
followed by East region in giving bribery - donation and Northeast region to the answer “other”.
The second on the rank is Northeast region in two forms (money in cash and services of different
nature) and Vardar region in two forms (money on account and donation)®. In the overall ranking
leads the Northeast region, followed by Skopje region and third on the rank is the Southeast
Region. The regional distribution shows that there is a relation between the intensity of the link
and the form of the bribery’.

Chi-Square Tests

¢ Asymp. Sig.
T — A y§l91f81”2'f‘ : df 5 ; ,‘.‘(2:51‘de.d),;0.0.0‘
‘Likelihood Ratio” 85,906 28 7000
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NG VAL Casas ™ g | B
a. 13 cells (32,5%) have expected count Iess than 5. The minimum expected
count is ,74.

From the data in the Table Chi-Square Tests, we can conclude that the value of %> (Pearson
Chi-Square) is 89,912% To determine the value of this indicator we will look at the theoretical
distribution of the degree of freedom of 0,05 and 0,01. Although we can make conclusion on
the basis of the value of p (Sig. = 0,0001). It is less than 0,05 which leads to the conclusion
that we can accept the position that between these two variables, there is a certain relation. At
this point and the theoretical values about the distribution of the degree of freedom of 28 and
safety interval of 0,05 it is 41,3372 and for the confidence interval of 0,01 amounts 48,2782.
Empirical value of %’ test in both cases is higher than the value that is sufficient to accept the
previously mentioned statement. Moreover, what is the impact and whether is it important. An
indicator which indicates the strength of the relation is the coefficient of contingency. In this
case it amounts to (Ck = 0,4022) 40,22%, i.e. it can be concluded that there is moderate intensity
relation between the two defined variables.

From that aspect is particularly interesting and the distribution of institutions and activities
that are mostly corrupted. (See Table N.5):

8 The use of such services may be subject to examination in doctoral thesis, obtaining a new passport or
driver’s license and according to the results of this survey a significant part of the services are questionable.
Although there is considerable variation between regions in R. Macedonia, on average, 10.8% of
the population aged 18 to 64 were exposed - directly or through a member of their household - with
experience on bribery of a public official in the last 12 months betfore the Survey. When we focus on direct
bribery experience, the percentage amounts to 6,2% of those citizens who have had contact with public
administration for the same time period, and of those who gave bribery at least once they did it every 2
months. The highest prevalence on bribery is observed in the Southeast, Vardar and Skopje regions, while
in other regions it is below the national average. Ibidem... p.4;

9 Necessity to reduce waiting time and get better treatment probably explains why the physicians are public
servants who mostly receive bribery in R. Macedonia. More than half (58%) paid bribery to physicians,
more than a third to police officers (35%), while 17% to the cadastral officers and the same percentage to
professors. The latter is mainly paid for getting better grades and test scores. Ibidem... p.5;
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Table N.5: Evaluate the level of corruption:

(citizens) (expert audience)
. Evaluated: Grade: Evaluated: Grade:
1. | Customsand the customs 1. | Judges 7.35
| officials 8,18 2. | Political parties 6,97
2. | Political leaders 8.06 3. | Physicians and health
3. | Political parties 8,04 professionals 6,76
4. Judges 7.97 4.  Political leaders | 6,54
5. | Holders of state (administrative) 5 | Holders of state (administrative)
functions 7,88 functions 6.53
6. | Inspection authorities 7.60 6. Inspecti_on authorities 6,49
7. | State employees 7,59 7. JnurTLalists 6,46
3. | Public prosecutors 727 8. Public prosecutors 6.38
9. | Physicians and health ) 9. | Sale of the state land 6,29
prt;fession.als 723 10. | University professors 6.26
10. | University professors 712 11. Denationaliz,a_tion_authorities 6,13
11. | Policemen and police officers 7,02 | | 12- | Ineverydaysituationsofthe
12. Sale of the state land 6,96 5 citizens 3,93
13. i:ilﬁez\;rsyday situations of the 6.60 Customs and the customs officials | 5,80
14. | Denationalizationauthorities 6..53 14. | Nongovemmental organizations 5,74
15. | Tournalists 506 15. | Private entrepreneurs 5.56
16. | Private entrepreneurs 5,60 16. | State employees 54
17. | Nongovemmental organizations si6) | 17
: Policemen and police officers 5.38

In the table N.5 are presented two groups of participants: the citizens and expert audience.
On a graphic scale from 1 to 10 they evaluated the degree of corruption of a certain institution
or profession. In this assessment 1 means that there is no corruption, and the grade 10 means
highest level of corruption. Evaluations of the extent of the corruption are weighted medium
sizes (weights are the values from 1 to 10). It may be noted that the order of the degree of
corruption for both populations differ. According citizens, the 10 most corrupt institutions or
activities are as follows: a) Customs and the customs officials, b)_Poﬁtlcal leaders,
¢) Political parties, d) Judges, €) Holders of state (administrative) functions, 2
Inspection authorities, ﬁ)' State employees, h) Public prosecutors, 1) Physicians an
health professionals and j) University professors. According to the expert audience,
the 10 most corrupted institutions or activities are as follows: a) Judges, b) Political parties,
c¢) Physicians and health professionals, d) Political leaders, ¢) Holders ort)“ state
(administrative) functions, f{ Inspection authorities, g) Journalists, h) Public
prosecutors, 1) Sale of the state land and j) University professors.

From the reviews it can be concluded that the order of corruption of these two groups
respondents overlap in the grades and in the order of: holders of state (administrative) functions
in fifth place, followed by the inspection authorities in the sixth and university professors at
tenth.

Table N.6. If you answered YES to which risk were you exposed (what did you give)?

Citizens:. . e EXpert.public:.
f 9 SNalid %, i i Y Val id %..
Valid 1. Money in 185 i3 ,3 Vah%9/?7 12 15,4 Valid 2
SN B A 46,15
5" Money To8 RN 90" T
¢ account : ; :
S L S S 3.85..
3. Donation 23 1,9 49 3,1 1154
47Seérvices 103 g5 201 g o
of different
NAWUIC S S 30,77..
5. Other 113 9,3 24,2 2 6
“Total 46638 1000726268 130;
Missing Sysiei v 615 44444444 : 71 .................................................
— 1210 100,07 7000
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The distribution offered indicates that more than one third, that is over 38,5% stated
that they were in a situation to give bribery. In such a situation have been 26,28% and persons
employed in state institutions. Of those who have been in a position to give bribery 39,7% of
the respondents citizens or 46,15% of the employees in the institutions could pay the money
in cash, 4,9% of the respondents made donation and for the employees that value is 11,54%
of the respondents. Second group of risk is those who responded that were exposed to the risk
of paying for services of different nature'?. Of the citizens who participated, the frequency is
22,1%, while something else gave 24,1%. And of the group of respondents employed in state
institutions, or as we define as expert audience 11,54 responded that they were in a situation to
pay donation, and 30,77% to provide services of different nature''.

As far as the perceptions of citizens about the way for unveiling corruption, we can conclude
that the answers to these questions are particularly layered. So, when we talk about reduction
of the level of corruption in the country, the emphasis is placed on prevention or prevention of
committing crimes in the area of corruption. Among other issues is the question asked: In your
opinion, how corruption can be DETECTED? (Rate answers from 1 to 7). With one is marked
the response that has least impact on the prevention of corruption while with 7 is marked which
affects most on the prevention of corruption).

Table N.7 Range of responses to the question: In your opinion, how can be DETECTED
(uncovered) corruption?

‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘ cevvevvciieeec v | AVCTAZE.

4. work with the competent authorities and institutions that deal
with fighting corruption

6. with reporting of corruption acts (crimes) by the individual (the
citizen) with known identity

397 | 813 4,76

439 | 771 4,73

5. inspection supervision by the administrative authorities 440 | 771 4,65

3. with operational and tactical measures and investigative

activities of the law enforcement bodies 275 | 747 4,54

2. special investigative measures for detecting corruption 550 | 661 4,29

1. by using media 647 | 563 3,84

7'..w1th reporting of corruption acts (crimes) by the individual (the 648 | 563 3.81
citizen) anonymously

10 According to the UNDOC and State Statistical Office (2011) p.17; in R. Macedonia “45% of bribes
are paid in cash and 25% in the form of food and beverages. Signiﬁcant? lower percentages are paid in
other goods (9%), exchange services (9%? and valuables (5%). Much of the bribe is in a form that can
be interpreted as an exchange - either explicit or implicit - between two parties in which each gives and
receives something in exchange. It should be emphasized that in many cases both sides are in the same
position, one of them (the public official) is generally in a stronger position in the negotiations.

11 Camwa b. bosan: Hcmpaoicusarve ... uut. neno. p.87-90;
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From the analysis of the results, we can conclude that, in the opinion of the citizens, to
effectively prevent corruption the role of the authorities and institutions whose primary
competence is dealing with corruption is important, and the best way for detecting corruption is
by working of the competent authorities and institutions dealing with fight against corruption,
ranking them with 4,76 from 7 as the highest possible. Unveiling corruption with reporting of
corruption acts (crimes) by the individual (the citizen) with known identity is important as well,
with assessment of 4,73, and high score of 4,65 is given to the way of unveiling corruption
by administrative inspection of supervision authorities. With 4,54 are evaluated the operational and
tactical measures and investigative activities of the bodies who enforce the law. Of course, today is
inconceivable the detection of sophisticated crime in the area of corruption by using conventional
forensic methods and tools, from that aspect of particular importance are the changes in the Criminal
Procedure Law and fulfilling the legal requirements for use of special investigative measures. Detecting
corruption with special investigative measures is rated 4,29, no less important is the possibility of
detection of corruption by using media which possibility is evaluated with 3,84, a percentage more
than half of the respondents. Anonymously reported has least effects on the function to detect in this
incrimination and also for reporting of corruptive acts (crimes) of the individual (the citizen) which is
graded anonymously with 3,81 that is close to half of the respondents.

[lustrative is and the data of the State Statistical Office. Thus it can be concluded (see Table
N.8) that 86,14% of the totally reported through the Ministry of Interior are adults.

Table N. 8. Reported adults regarding the submitter of criminal complaint

Total A
""" by R by
Ministry Ministry
Total immediate of Total immediate of
Internal Internal
_____ Affairs . Affairs ..

Total 31860 4245 27615 100,00 100,00 100,00
Damaged 1746 1651 95 5,48 38,89 0,34
citizen i B
Other citizen 77 72 5 0,24 1,70 0,02
Damaged 1759 1731 28 5,52 40,78 0,10
business entity : " B
Inspection 81 73 8 0,25 1,72 0,03
MOI 27445 0 27445 86,14 0,00 99,38
Other
administrative 306 277 29 0,96 6,53 0,11
authority ¢+ &
Direct finding
of the public 91 91 0 0,29 2,14 0,00
prosecutor + & B
Other : 355 i 350 i 5 1,11 ¢ 8,24 i 0,02

Source: State statitial office of th Republic of Macedonia, 2013, p. 20
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The data indicate that 40,78% of directly reported adults are by the injured business entity,
and then 38,89% are by the damaged citizens.

Research has shown is visible impact of the media in detecting corruptive crimes. The
question asked is about objective journalism in the countries with high corruption. If the
government and the institutions are involved in controlling of the media (later we will see and
a huge percentage of corrupted politicians and public servants), it means weakening the power
of the media in corruptive crimes in which are involved powerful individuals from the politics
or from high positions in state institutions. It means that one of the reasons for reducing the
effectiveness of the fight against corruption is the vast influence of the state apparatus on the
media objectivity as strong tool for initiating and resolving the corruptive crimes.

Asked whether there is a correlation between attitudes, or whether the structure of the
attitudes is linked regarding the detection of corruption, we chose to test the normal distribution
of variables.

| Table N.9 Tests of Normality................ ... . .
iKolmogorov-Smirnov*
Staisiic idr Sig
II..9:1. by rc?ponlng cqrrupt.lve acts (crimes) by the individual f 151 12101 000
(citizen) with known identity = ; ;
11.9.2. by a.ln.onymm.ls.ly reporting of corruptive acts (crimes) 1 495 121 O 000
by the individual (citizen) : : :
11.9.3. inspection by the administrative authorities ,133 1210 ,000
II.'9.4. worklpg by the apthorltles and institutions that deal 1 491 12101 000
with combating corruption
11.9.5. by operational ar}d tactical measures and investigation 165 1210 000
of the enforcement bodies
11.9.6. special investigative measures to detect corruption ,180 1210 ,000
11.9.7. by using media ,156 1210 ,000

An important indicator is the Kolmogoro-Smirnov test. It points that all variables have a ratio of
0,133 to 0,180. The level of significance sig. is less than 0,0001 and indicates that we should reject the
null hypothesis or accept the alternative hypothesis, i.e. that are not normally distributed.
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Table N.10 Spearman's coefficient of correlation
PII9.1 i PII.9.2 T PII.9.3 1 PII.9.4 1 PII.9.5 | PI1.9.6 : PI1.9.7

“iCorrelation i v N i o . i AN R
| Coefficient.... 000 2937 0967 COSTY (059) CIISYT COS®)”
PILO1 Sig (2-tailed) | . 000 001 048 041 000 002

'?‘Correlation
‘ Coefficient
: Sig. (2-tailed)

oy s, ueureadg

(126)" 1 (043)

1210

(,067)"

PIL93 020

e

~ Correlation
. Coefficient
Sig. (2-tailed)

157"

~ Correlation
Coefficient

N
- Correlation
Coefficient

*_ Correlation is significant at the 0.05 level (2-tailed).

Therefore in further computation we chose that certain significant relation exists between
the variables “I1.9.6. with special investigative measures to detect corruption” and “I1.9.5. with
operational and tactical measures and investigation of the bodies who enforce the law” where
the correlation coefficient equals 0,403. If you look at the level of determination it amounts
to 0,1624 or 16,24%. This situation indicates that the coefficient of alienation is 0,8376, or
83,76%.

An important part of the criminal reports for corruptive crimes are rejected as unfounded at
a later stage, as a lack of evidence or to carry out their reformulation. Enormous difficulties law
enforcement authorities have regarding the evidence procedure. Especially important is how
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citizens think about proving this type of crime. In the conducted research was placed a question:
In your opinion, how can corruption be PROVED?

Table N.11 In your opinion, how can corruption be PROVED?

(Rank as shown: 1 - at least, 5 - most. In each row round one number. There can be only one
rounded number in any row.)

Rank I.10.1 §1L102 11103 1104 |ios | rotl
Rankings  Average
1 349 73 170 86 218 896 0,74
2 234 191 239 176 146 986 0,81
3 219 267 350 166 182 1184 0,98
4 187 327 271 271 279 1335 1,10
5 221 352 180 511 385 1649 1,36
1210 1210 1210 1210 1 1210
At least 693 398 584 345 455
The most 518 813 626 865 755
Average 2,75 3,57 3,04 1,00 3,39
Structure
Rank | 1L10.1 | 11.10.2 | 11.10.3 { 11.10.4 L IL10.5
11 28,84 | 6,03 | 14,05 | 7,11 | 18,02
2 19,34 | 15,79 | 19,75 | 14,55 | 12,07
3 18,10 | 22,07 | 28,93 | 13,72 | 15,04
4 15,45 | 27,02 | 22,40 | 22,40 ! 23,06
5| 18,26 | 29,09 | 14,88 | 42,23 | 31,82
Total ’ 100,00 100,00 100,00 100,00 100,00
At least 57,23 32,85 48,26 28,51 37,60
The most 42,77 67,15 51,74 71,49 62,40
Total 100,00 100,00 100,00 100,00 100,00
Average 2,75 3,57 3,04 1,00 3,39
Legend:

I1.10.1. the testimony of an individual (the citizen)
I1.10.2. by collecting material evidence
11.10.3. by collecting indirect material and intangible evidence
11.10.4. organizing ambushes (catching on work)
11.10.5. with special investigatory measures

From the distribution offered it can be concluded that according to the perceptions of citizens
least applied measure is the collection of material evidence by testimony of an individual (the
citizen) with grade of 2,75, while the lowest average score of 1,00 is about organizing ambushes
(capture on work). The highest score of 3,57 is for collecting material evidence.

Difficulties in resolving this type of crime come from the fact that the citizen does not
want to report the crime. If he reports the crime, he will not be able to get the service that was
promised for compensation, and also is present fear about the consequences that can be expected
in the next period given the fact that the people who are reported have a particular status and
power to influence in the institutions.
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CONCLUSION

Corruption definitely is a society phenomenon for which exists a dominant opinion of its
existence, spreading and incorporation into the system. The debate about corruption as occurrence
in the institutions is required to find forms whose aim is to limit, prevent and overcome the
corruption. Meanwhile, it is important to search for answer why occurs mass feeling that the
corruption exists.

Corruption is a phenomenon in modern societies, especially in states in transition. That
does not mean it did not exist earlier but it is a fact that changed the norms and standards,
while the previous norms and standards have become unacceptable. In the period before the
transition system many brakes against personal enrichment had existed, also against the weak
concentration of political power. Moreover, the service changed for impact, instead for money.
In fact, the motive was not money directly, but fear (threat) or a desire to have more power, which
secured progression to the social scale. In the new society things are changing. Aspirations are
growing and the money become the means for their attainment. It is a time when concomitant
explosion of material aspirations, on one hand, and the erosion of values and norms on the other
hand become serious, so can be said and dangerous combination.

Exposure to the risk of corruption by region shows that respondents from Skopje region are
ranked in the first place in four forms (money in cash, cash on account and services of different
nature), and the Regional distribution shows that there is intensity link between the risk of
corruption and the form of bribery.

Analysis of the responses of citizens and institutions about the corruption research results
(maximum - minimum) is according to the following scale: 1. Customs, 2. Political leaders,
3. Political parties, 4. Judges, while according to surveyed employees in the institutions most
corrupted are: 1. Judges, 2. Political parties, 3. Doctors, 4. Political leaders. It can be concluded
that the order of corruption of these two groups overlap in subjects and grades for: holders of
state (administrative) functions in fifth place, followed by the inspection authorities of the sixth
and university professors of the tenth place.

Regarding the measures that are applied to prevent corruption citizens consider repressive
measures provide a significant contribution in the fight against corruption. Even respondents
give priority to the application of repressive measures in relation to preventive measures, which
suggests that prevention is not regarded as an important measure to prevent corruption, but in
the fight against negative social phenomena including corruption should be used repression and
punishment.
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Abstract: In the domain of efforts to secure a much needed fiscal stability, the phenomenon
of tax evasion is one of the fundamental challenges that creators and implementers of domestic
fiscal policy are facing with. Determining the reasons why evasion tendencies in our country
are extremely emphasized, requires an analysis of the complex structure of the institutional,
economic and regulatory assumptions that leave the free space for expansion of this negative
phenomenon. Creating and manifestation of these assumptions is in a basis of a triangle:
taxpayer-assessor-legislator. These are the fields which will be given special attention in this
work. Although the decision to tax evasion is always associated with behavior of the tax debtor,
the degree to which tax morale can be “provoked” depends on the quality of the relationship
of the debtor with tax administration, as well as the opportunities that tax legislation provides
to evasion behavior. In order to show how the exploitation of lack of normative domestic tax
system to avoid paying taxes, we particularly emphasized mode of taxation of income from
self-employment, or more precisely - the so-called concept of lump-sum taxation, but for its
apparent problematic has not yet been found an adequate solution.

Keywords: evasion, tax morale, lump-sum taxation, responsibility.

INTRODUCTION

The right of states based on their imperium to constitute an obligation of compulsory duties
on different entities that may reach their fiscal sovereignty, presents the real basis of a functional
existence of social-political community. However, forcing individuals as members of society to
fulfill their obligations will contribute to the achievement of these often abstract and completely
undiscovered general interest. It has always been followed by the problems whose essential
features remained immune to the time passing. The existence of forced character of taxes, as the
main instrument of fiscal systems, presents a priori “distrust” of the state, as a tax creditor, into
the tax debtor’s willingness to pay taxes and to see that obligation as a benefit which indirectly
affects their own interests. Except through the elements of force, the institutionalization of this
initial doubt is also visible in a variety of other components and solutions of tax policy, in both
fields, substantive and procedural tax law.

A risk of tax evasion, which is always presented, requires continuous improvement of
essential, organizational and institutional structural basis of the tax system, so in the absence of
the possibility of its absolute resolve, the extent of this problem can be minimized. The general
assessment of the fairness degree of a specific tax system is of vital importance in terms of
“moral demotivation” of individual tax debtors in respect of resorting to illegitimate and illegal
evasion behavior. It is very clear that there are tendencies of deviation of the primary theoretical
axioms that indicate the need for taxation according to economic strength of the bearers of the
tax burden, extensively contributing to the spread of the destructive effects of tax evasion. The
fact of the existence of different tax- treatment of people who are carriers of the same economic
forces (deviation from horizontal tax equity) and/or determining an identical tax burden for
those whose economic strength differ (deviation from vertical tax equity)', are essentially
moral justification of evasion behavior in the psychological sphere of those taxpayers who
see themselves as “victims” of this, basically unjust system. This behavior of taxpayers whose
economic substance is affected more than it is required by the principle of tax equity, may be
positively legitimized by those taxpayers who, although subjects to the same unjust regime, do
not tend to avoid the payment of established charges.

1 For more details, look at: Popovié, D., Poresko pravo, Belgrade 2010, p. 34.
79
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‘We should not overlook the fact that, even in situation where there are achieved efforts
for tax system to be set to healthy and fair basis, taxpayers often perceive the state as an
abstract construct and connected to this way of thinking, tax evasion cannot cause specific
individualized damage, nor such behavior could be attributed to characteristics of unfairness.
On the other hand, the collectivization of behavior to avoid paying taxes when tax system is
full of essential unfairness, is a problem to which cannot be reached by a single mechanism
of restraint and its solution can be achieved through a process of fair re-designing of tax
policy . This way, by structuring the tax system on equitable grounds, motivational bases of
the phenomenon of tax evasion will be released by the institutional and normative impulses
that provoke systemic evasion behavior of tax debtors. On the other hand, macro-economic,
psychological and criminological impulses of tax evasion, may exogenously induce undesirable
behavior of taxpayers, even when the holders of tax policy support the system constituted in
compliance with the principle of tax fairness.

When we talk about the domestic situation, the way the tax system is structured in our
country is a sort of institutional “guarantee” of survival of tax evasion within the corpus of
the most burning tax legal problems. In support of this conclusion is the fact of the cumulative
presence of endogenous assumptions (concerning the characteristics of the domestic tax system)
and exogenous factors that encourage commitment taxpayers to avoid paying taxes. Through the
exploitation of the weaknesses of many solutions of material tax law and the fact that the control
mechanisms of the tax administration are far from perfect, many actors in the economy and out
of it, manage by avoiding paying taxes, to maintain their economic power from tax collections
to the extent prescribed by the tax laws. Affirmed methods and techniques of abstract (legal)
formulation of tax rates, tax bases and instruments of tax benefits have unfavorable impact on
many forms of taxation in already exaggerated trends in tax evasion. Domestic income tax
systems for individuals and corporations represent illustrative ground for suspicious intention
of tax policy makers to tax evasion become reduced to fiscally sustainable level.

TAX MORALE AS A DETERMINANT OF TAX EVASION

When we talk about the fact that in modern states 80-90% of public expenses is covered from
taxes, as the main fiscal instruments, so dedication to modalities of encouraging tax morale with
people who are called upon to bear the tax burden, should be a subject of continuing concern of
tax policy. Identification and implementation of a model of tax policy is always a product of the
interaction of various factors, some of the most important are: the dominant political ideas (in
terms of the concept of fairness, efficiency and growth), the dominant socio-economic interests
(of capital, labor, ethnic groups, rich, poor) and, finally, institutional factors of political and
economic nature (democracy, decentralization, freedom of markets, protectionism, budgeting,
etc...)’. The scope of distinguished and engaged interests in creating a tax environment is in
direct proportion to the full realization of the potential effects of tax morale of taxpayers.

Decisions of taxpayers that their tax legal obligations are conscientiously executed or, on
the other hand, to behave in the way that leads to the tax evasion, have extremely diverse and
complex motivational basis. The set of all these motives which are the basis of the decision-
making taxpayers to pay the tax or to avoid it, are the main determinants of the phenomenon of tax
morale. Conventional explications of tax evasion are mostly based on so-called “Model of the
expected use” (expected utility model), which starts from the assumption that the considerations
of financial nature are solitary initiators of tax evasion and that taxpayers are able to relatively
accurately estimate the probability that their misbehavior will be a subject involved by control
mechanisms.* Over the time, by development of certain psychological theories, among which
the most important are theoretical concepts about the judgment of taxpayer under conditions of
uncertainty, but there also were the arguments for different conclusions. Accordingly in these
theories, moral sentiments, especially guilt and shame due to the decision of tax evasion are

2 Andelkovi¢, M., Poresko pravo — teorijski aspekti i poreske reforme, Nis, 1999, p. 138.

3 Bird, M., ,,Tax Effort in Developing Countries and High Income Countries: The Impact of Corruption,
Voice and Accountability®, Economic analysis & Policy, Vol. 38, No. 1, March 2008, pp. 5-57.

4 FErard, B. i Feinstein, J.S., ,,The role of moral sentiments and audit perceptions in tax compliance®,
Public Finance 49/1994, pp. 70-71.
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labeled as powerful initiators of taxpayers behaviour, aimed at reducing the perceived benefits
of the “cheating” the tax administration. Despite the expected utility model, the psychological
theories deny the assumption about the ability of taxpayers to properly evaluate the risks of their
decisions, noting to their tendency to overestimate control mechanisms, primarily due to the
effects of psychological factors. *

As noted above, the evaluation of the risk of disclosure of tax evasion emphasizes one
of the key elements in the process of making the taxpayers to pay the tax.® In this case the
trigger for making the decision about tax evasion is based on the ratio, which is at the same
time a basis for so called “economics of crime” which assumes technical identification of the
relationship of marginal benefits and marginal costs of prohibited behavior. Beside the subject
of making decisions, which is certainly debatable, all other aspects of decision-making are
based on principles that are applied in the legal flows of economic activity. This understanding
marginalizes the influence of social factors, for example, ethical standards and moral feelings
of taxpayers to generate tax evasion, giving arguments that moral and other social determinants
of the decision may have an impact only in cases where the level at which they manifest is
“unrealistic” tall.” However, if the risk of disclosure of unauthorized behavior is treated like the
only initiator of tax evasion, then it follows that the elaboration of administrative tax apparatus
and training methods of tax audits could completely eliminate the risk of tax evasion, by
maximizing the risk of disclosure. However, this is not the case and it is necessary to accept
the fact that the project of overall encouraging tax payers had to be realized on the base of
studying and other numerous determinants in the structure of their decision making, with
particular refers to the psychological component of decision making.® There should be paid
attention to the fact of the absence of a superior mechanism of analysis with those entities that
shape the characteristics of the tax system in terms of a complete review and acceptance of all
the complex determinants that are considered to be the basis of the phenomenon of tax evasion,
thinking about its interdisciplinary character. However, contrary to the aspirations that the
mentioned motivational impulses should be investigated, orthodox understandings of the nature
of the tax-employment does not leave much space for the discussions about the “decisions”
of taxpayers in terms of payment, or tax evasion. The strict affirmation of the fact that tax is
the duty and its payment is based on the mechanism of the enforcement, so, emphasizing of the
mandatory nature of tax benefits, and its consideration by the tax payers about something that
should be their legal obligation is analytically marginalized. The rigidity of these concepts as a
result usually has the construction of the tax system on unfair grounds and inflexible character
of subordinate relationship between the tax administration and taxpayers. In the spirit of this
course , tax morale is seen as external manifestation of this phenomenon , embodied in the
presence (or absence) of the willingness to pay taxes at the individual level, and, consequently,
to activate the mechanisms of enforcement in the case when expressed will is different from
imperative will of the legislature about payment obligations. This character of the relationship
between tax authorities and taxpayers works extremely discouraging in the field of affirmation
of tax morale. Gradually redefining attitudes of superiority mechanisms of enforcement as key
holders of tax collection, was performed, first anxiously and then more with the appreciation
of both the objective and subjective components in the structure of the tax morale of taxpayers.
It is necessary to affect on the level of motivational basis of taxpayers decisions, by correcting
the factors that affect the taxpayers in the sense that they are taken away from the decision
of paying taxes. Abstract aspirations in the field of objective determinants of the structure of
the tax morale are connected to the design of the tax system on the fair grounds, where the
level of tax burden will be properly accommodated to the taxpayer’s income. Because, while
avoiding paying taxes, regardless of the reasons, in each case is attributed to “blame” taxpayers,
“avoiding” of paying taxes according to economic strength are the sole responsibility of the
creator of the tax policy.

5 Ibidem, p. 71.
6 Allingham, M.G., Sandmo, A., ,,Income tax evasion: a theoretical analysis*, Journal of Public Economics

1/1972, pp. 323-338.
7 Bernasconi, M., ,, Tax evasion and orders of risk aversion®, Journal of Public Economics, 67/1998, p.

«

8 Ahdelkovié, M., ,.Uticaj poreskog morala na postovanje poreskih propisa

, Ipasnu srcusom, No.
1072012, p. 934.
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On the other hand, the fairness of the distribution of the tax burden at the level of the
taxpayer is based on subjective perception, which can often be different from the normative
and theoretical concepts of fairness. The individual taxpayer, will relatively easy understand the
benefits of progressive compared to the proportional system of income taxation, but it probably
will not be the case with an understanding of theoretical explanations of unfair regressive effects
of consumption taxes (the fact that the VAT rate is proportional, with an average consumers
would likely result in “delusion of equality”). However, material tax law can never reach a
subjective fairness performances of taxpayers, the imperative of encouraging tax ethics will be
provided through the determination of all constituent elements of the tax (the tax structures, tax
base, rates and exemptions), on the base of objective fairness.

INSTITUTIONAL ASPECTS OF SOLVING
THE PROBLEM OF TAX EVASION

Creating an “army” of taxpayers with a developed sense that by tax evasion they are not
really fooling the tax creditor, but themselves, ° and thus they act contrary to their own interests,
is not limited to the task of building the substantive fairness of the tax legislation. Based on
these efforts we find as very important the support for procedural tax law or the rules which
are important for tax procedure and tax administration. Inadequate and strained relationship
of the tax administration to taxpayers does not have a good result - the tax debtor will develop
the attitude that his own money is used to finance his own oppression and it will be difficult to
change it. Of course, the basic institutional support for the fight against tax evasion, is not limited
to the institutions and bodies that directly take part in normal functioning of the collection of
taxes, but requires a much wider social action.

The same treatment of taxpayers who are in the same legal position, is a basic precondition
for encouraging tax morale of the tax administration , since in its absence, the intent of the tax
authorities to build a partnership with taxpayers would be rated as insincere . The forms of
realization of the relationship between tax administrations and taxpayers should be designed in
a manner that leads to controlled “melting” of the feeling of inferiority in the tax debtor, which,
if presented in the most rigid form, can lead to almost unfriendly attitude for the tasks and
functions of tax administration.

Sincere appeal to the tax morale of taxpayers should be stimulated by using a wider range
of solutions within the instruments of procedural tax law, in order to proclaim and to reach the
goal of “dosed melting of subordination”. Of course, it is a concept that does not imply a general
approach to correcting the problem of tax evasion, since the taxpayers who do not pay taxes can
be distinguished in several categories. One of the categories includes taxpayers whose decisions
about the non-payment of taxes are “immune” to all the efforts of the tax administration to make
a better relationship with tax debtors. '° Strict attitude to the obligation of paying the tax means
almost fully absence of evaluation of the risk of exposure for these tax debtors. In this case,
the “helping hand” of the tax administration will not result in the desired effects and the full
implementation of the instruments of force articulates as the only possible solution.

In countries where the turbulent character of the political-economic processes necessarily
reflect the frequent changes often confused solutions of the tax law (as it is the case in Republic
of Serbia), than relative disorientation of taxpayers is expressed when the tax legal requirements
are placed upon them. For this category of taxpayers, the lack of information and confusion with
a complex system of regulations may result in non-payment of tax, although their primary will
is to fulfill the duties. In such cases, by the activation of the tax administrative apparatus it is
possible to significantly reduce the effects of the causes of tax evasion. Helpfulness of the tax
administration in terms of helping to taxpayers not so well informed, should be deprived from
all negative bureaucratic expressions connected to administrative bodies , in order to make
the level of “ fruitful servility “ closer to the one who is associated with the service providers
9 For more details look at: Slemrod, J., ,,Cheating Ourselves: The Economics of Tax Evasion®, Journal of
Economic Perspectives, Vol. 21, No. 1, pp. 25-48. o
10 Reaching for illustrative analogy in the field of criminology, we can conclude that the effort for

encouraging the tax morale of taxpayers who are in this category, are equally difficult, the same as the
aspirations for a successful re-socialization of professional criminals.
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in the private sector . Situations in which the lack of information and misunderstanding of
tax regulations result in non-payment of taxes or in wrong application of normative solutions,
represents a marginal problem in countries with traditionally affirmed institutional support to
tax debtors.

Preliminary consideration of the modalities of encouraging tax ethics, go even so far
that they begin to openly promote the ideas of mediation, as a way of resolving “disputes”
between the tax administration and the taxpayer without conflict. !! Mediation, as a concept
of peaceful settlement of disputes, is basically related to the sphere of civil right and always
includes the existence of a third, peacekeeping side, which will as a mediator, contribute to the
positive outcome of the mediation. We believe that mediation, in its original meaning, could not
functionally be added to rather inflexible substance of tax and legal issues. The introduction of
the “classical” mediators in the conflict and pre-conflict relationship between the tax and the tax
debtor’s creditors, is almost unthinkable in a time when the organizational model of tax collection
is organized according to the principle of deconcentration. The use of information technology
and internet service in the function of informing and encouraging tax compliance of taxpayers
, from both sides, the tax administration , and other subjects in non-institutional support , is
often marked as a form of mediation , although there is a lack of formal institutional features
of the concept.'? On the other hand, in countries where the tax system is based on fragile basis,
insisting on “mediation” in tax matters without criterion may indicate a systemic weaknesses
collection mechanism, which, consequently, may increase the number of tax evasion.

When it comes to national circumstances, in spite of a solid normative basis of tax procedural
law to encourage the tax payers had mostly been in absent of the practical results of the previous
period. However, we should not lose out of our sight the existence of a starter handicap of Tax
Administration’s efforts to increase tax compliance of the debtor, which is embodied in the fact
that the domestic tax system could not be assessed as generally fair. Therefore, as humanity and
kindness of nurse is not much help to the patient which is prescribed the wrong treatment, nor
helpfulness and servility tax administrator in the service of an unfair tax system, can significantly
reduce the problem of tax evasion.

New trends in functioning of the Tax Administration, show signs of appreciation of the
importance of the phenomenon of tax morale (and tax compliance) in order to increase tax
collection. Law on Tax Procedure and Tax Administration'® established numerous taxpayers
rights : the right to request that the Tax Authority treat him with respect, the right to free
information regarding the tax regulations from which derives its tax obligations , the right to
respect the privacy, the right to require the access to information on the assessment and collection
of taxes that are stored by the Tax Administration (and to request correction of inaccurate data),
the right to pursue legal remedies in the tax procedure and many others. '* The scope of full
understanding and appreciation of these established rights, is much higher than it is assumed in
practice by the tax administration and the taxpayers themselves. If, for example, we analyze the
right of the taxpayer to be treated with respect, we conclude that almost all other aspects of are
involved in this one. The respected taxpayer will exist only in case of absolute dedication of Tax
Administration to all rights guaranteed by the Law. Otherwise , these rights will represent only a
non-functioning “ decoration “of inflexible relationship of subordination of taxpayers to the tax
administration, which fails when creating a safe ground for encouraging tax compliance.

The document, called the Corporate Strategy 2013-2018 sets a framework for the future
development of tax administration to modernize the organizational structure and the services
provided by the Tax Administration provides to citizens.”® The name of this document , and
the fact that it is using the phrase “ doing business with the Tax Administration *, indicates

11 Aleksi¢, D., ,,Medijacija u poreskoj oblasti *, Pravni Zivot, No. 12/2012, pp. 165-174.

12 The Kingdom of Denmark is an example of a country where practicing the alternative ways of
Processing the relationship between the tax administration and the taxpayer, it is often seen as a form of
‘mediation” in tax matters.

13 (,,S1. glasnik RS*, No. 80/2002, 84/2002, 23/2003, 70/2003, 55/2004, 61/2005, 85/2005, 62/2006,
63/2006, 61/2007, 20/2009, 72/2009, 53/2010, 101/2011, 2/2012, 93/2012, 47/2013 u 108/2013).
Hereinafter referred to as ZPPPA.

14 Look at: article 24. ZPPPA.

15 The Ministry of Finances and Economy of Republic of Serbia, Tax Administration, Corporate Strategy
2013-2018, June 2013, pp. 1-10.
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a considerable turnover in relation to the current understanding of the relationship tax debtor
— tax creditor. Thus, as the success of a corporation depends on the loyalty of consumers to
the goods and services contained in its offer, so that the functionality and mission of the Tax
Administration should be based on building partnerships with taxpayers. When it comes to the
general goals promoted by the Strategy, the top priorities are: the establishment of voluntary
tax payment, the establishment and development of tax morale, developing partnership with the
taxpayers, eliminating administrative barriers and simplify procedures. Consistent respect of
these goals will result in reshaping the tax administration in a client-oriented institution, which,
as such, will have a greater chance to increase the payment of public revenue and maintenance
the stability of public finances.

TAX EVASION IN THE DOMESTIC SYSTEM
OF INCOME TAXATION

The way Republic of Serbia has established a system of personal income tax, provokes
numerous motives, which, complemented with visible anomalies of economic environment are
in the basis of the decision on tax evasion.

The report called Gray economy in Serbia: New findings and recommendations for reform,
among the other things, studiously analyzes the many consequences of the imperfections of the
domestic tax system, with rough evaluation of their impact on maintaining and increasing the
burden of the grey economy.!® This research points to the fact that the tax gap, the difference
between the tax that would be charged in the case that all taxpayers in a given period regularly
pay their bills and taxes and really charged tax, oscillates in the range of about 10% of GDP.
In the Abstract of tax gap, a gap in the personal income tax and the fee for compulsory social
insurance participates with 50%, which is 5% of GDP.'® Considering these data, it is not difficult
to conclude that in the current grey economy, huge economic substance is emitted, which resists
to the principle of facticity of taxes and the reach of the mechanism for tax charging, where on
the height of the tax gap, beside the other factors (such as the tax debt write-off that is often
based on arbitrary and selecting approach), the dominant influence have decisions of debtor
aimed at tax evasion.

Trends of hidden political tolerance towards the concept of the informal economy, have
destructive effect on tax morale of citizens, at least in two dimensions. On one hand, those who
have a longer period of realization of their economic activities and who managed to survive
under the shadow of grey economy eluding the institutional framework, in that “success”
recognize weakness, indecision and timidity of the state to change this situation, so on this basis
they will remain relaxed in the determination to avoid paying taxes. On the other hand, the cost
of buying social peace by confronting the problem of insufficient grey economy, will be put
up with those citizens and businesses who are loyal to the tax system, but, on the basis of non-
acceptance of this unfair position, at any time it could be expected for them to decide to enter
into the area of the gray economy.

Basically particular (analytical) system of income taxation applicable in our country, in spite
of the global fiscal decoration in the form of complementary annual income tax system is a
solution that initially provokes negative effects on tax morale of taxpayers. Starting disadvantage
of this system is related to the fact that the taxation of individual income does not acknowledge
the diversity of economic forces of taxpayers, where those entities that generate higher income
are the subject to a privileged tax treatment, which could not exist in terms of the long-awaited
progressive income taxation.

General determination of the analytical system of taxation, which we assess as generally
bad and unfair solution, is not obliging the tax policy creators to develop the concept of blunt
“blade” of its unfairness. However, we believe that on domestic basis it is achieved exactly

16 Krstic, G., Schneider, F, Arandarenko, M. Arsi¢, M. Radulovi¢, B. Randjelovi¢, S. Jankovi¢, 1., Siva
ekonomija u Srbiji: novi nalazi i freparuke za reforme, USAID and Fund for the development of economic
science, Belgrade 2013, pp. 1-142.

17 Ibidem, p. 7.

18 On the other hand, the tax on added value, as the most generous fiscal instrument, the tax gap is halved,
and it is about 2.5% of GDP.
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the opposite, for example, the so-called modus of illustrative evidence of lump sum taxation
of income from independent activities. Lump sum taxation of domestic income tax system has
always been a ground for different types of abuse aimed at tax evasion, which systemically
smashed the illusion that by appealing to the tax morale in this area, it could significantly
increase tax charging. Individual taxpayers, as holders of significant economic forces, are put
in a privileged position by the particular system; but it is possible, by the “infiltration” of lump
sum tax model to strengthen their beneficiary status.

Provisory of lump-sum taxation is based on two facts. The first concerns the way how the tax
administration sees the presence of legal preconditions for lump sum taxation. The existence of
the impossibility of keeping business books or difficulty in performing activities due to keeping
them is not a subject of careful checking, because the only reference to the existence of those
circumstances in practice proves to be enough “argument” for the request for lump sum taxation
and its acceptation. ' The second fact concerns the organizational and technical inferiority,
and often lack of interest of the tax administration, in cases of self-will of certain categories
of taxpayers in the recording of turnover, allowing them to be on the ground of obvious abuse
and to remain within the legal traffic census for lump sum taxation. Determination of tax policy
makers to generate unfairness of this kind, will contribute to a further erosion of tax ethics
and encourage thinking about tax evasion by those taxpayers who see themselves as “victims”
of selectivity of the legislator. Since this problem was particularly presented among members
of so-called “freelancers”, May novels in tax legislation made some changes and deprived
follows from the lump sum taxation: entities that provide accounting services, revision services,
advertising, market research and tax consultants. 2°Although this solution has a positive
evaluation, its selectivity is expressed in the fact that lawyers, as members of one of the most
liberal professions, again resisted the urge to be treated in the same way.?!

CONCLUSION

The phenomenon of tax evasion is complex in that extent that its complexity increasingly
requires the abandonment of the conventional one-dimensional approach to its resolution.
Improvement for increasing of tax compliance or tax morale of taxpayers is given as a priority
task of tax administration.

When it comes to domestic circumstances, we are forced to conclude that the lack
of respect for the principles of fairness in taxation, as well as unsafe approach to the exploitation
of institutional mechanisms to limit tax evasion is not a favorable starting point for the project
of encouraging the voluntary payment of taxes by appealing to the tax morale of taxpayers.
However, as a positive step, we could assess the recent positive trends in functional aspects
of tax administration, where, there is increasingly, recognized the need of true redesigning the
way of communication with taxpayers, with the aim of developing partnership relations. Such
aspirations are preliminary based in a document called Corporate Strategy 2013-2018, with the
establishment of tax morale and encouraging voluntary tax payments are the priority positions
within the targets set by the Strategy. In the period that follows, it remains to be seen how much
will strategic efforts be covered by the the practical aspects of the modernization of the tax
administration.

On the other hand, institutional improvements, reflected in a modernized approach
to tax administration in relation to the taxpayers, cannot achieve the full results in the field of
tax morale, as long as the tax administration is in the service of application of unfair decisions
of substantive tax law. In this sense, the most illustrative example is the determination of the
legislature for further application of essential particular (analytical) income tax models, whose
theoretical unfairness is further “decorated” by the other elements, as it is the case with the so-
called dysfunctional regime of lump-sum taxation. Cumulative presence of objective unfairness
in the system of income tax and individual impression of certain categories of taxpayers who are

19 Stojanovi¢ P. and Lapcevié¢, M., “Kvalitativni aspekti majskih promena poreskog zakonodavstva”,
Pravni Zivot, No. 11/2013, p. 37.

20 The Law on Personal Income Tax, (“Sl. glasnik RS”, No. 24/01...48/2013), article 40.

21 Stojanovi¢, P. and Lapcevi¢, M., op. cit., p. 38.
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presented as “victims” of selective and tentative treatment can only result in further expansion

of the problem of tax evasion and weakening of the tax morale.
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Abstract: The right of personal freedom is one of the most important right from the set of
basic human rights and freedoms, contained in the most important acts of international legal
character, and the constitutions of states based on the rule of law. This right is directly related to
the very human existence, and, therefore, it is necessary to make its legal articulation. Personal
freedom means the right to security of the citizen, that he will not be arrested and detained in
prison by the state authorities, as well as the right to be free to move and inhabit. However, from
the very nature of Criminal Law protection of social values, arises the need to limit the right to
personal freedom in exceptional circumstances, including the detention of the suspect. Keeping
the suspect is a measure of procedural compulsion, by which, through the police decision,
detained prison is temporarily imprisoned, for gathering information and hearing. The basic
principles of humanity require that the detained suspect retains all the rights, derived from
the principle of personal liberty. The authors of the paper deal with an analysis of national
legislation, with regard to detain a suspect, according to the Criminal Procedure Code from
2011. In the paper the achieved international standards, through the presentation of comparative
law legislation, and the relevant jurisprudence of the European Court of Human Rights were
also presented.

Keywords: personal freedom; detention; suspected; police; procedural compulsion

INTRODUCTORY REMARKS

The right to liberty is one of the most important rights in the catalog of basic human rights
and freedoms, contained in the most important international legal acts, and the constitutions
of the states, which are based on the rule of law. This is due to the fact that the right to liberty,
by the right to life, is the most important human right. This right is directly related to the very
human existence and, therefore, its legal articulation seems necessary.

Personal freedom means the right of citizens to safety, they will not be arrested by government
authorities, and detained in prison, as well as the right to move freely and to inhabit.! However,
from the very nature of the criminal protection of social values arises a need to limit the right of
personal freedom, in exceptional situations. The effectiveness of illegal behavior sanctioning,
that violates criminal law norms, requires the existence of legal options for restricting the
freedom of movement of suspected persons for committing criminal offenses, even if the right
to freedom of movement is the quintessence of personal freedom. Restrictions of movement
freedom of, by apprehension of the suspect and his detention in prison conditions, sometimes
appears as an imperative of institutionalized social reaction success against persons suspected
for committing criminal offenses.

Civilized standards, contained in the most important international legal acts and constitutions
of democratic states, require that personal freedom can be restricted only for the purpose of
criminal proceedings, under strictly defined conditions. Restriction of personal freedom by
detention of suspects is possible, primarily, by a court decision. However, from the legal position
of the police, as the first link in the chain of social reaction to unlawful conduct, it seems logical
power of this governing body of the short-term detention of a suspect in prison conditions, prior
to its implementation of the judicial authorities. Sometimes it seems necessary and temporary
restriction of movement of persons, who were found at the crime scene, as well as potential
witnesses in the upcoming criminal proceedings.

1 Momcilo Grubac, Procedural and legal guarantees of personal liberty of citizens, Legal life, 1998, no. 9, p. 463.
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Basic principles of human rights protection requires a strict legality of the police conduct
in limiting the personal freedom of individuals, which are relevant for the initiation of criminal
proceedings, as well as to build its factual construction. Therefore, the international law,
constitutional law, comparative law and the positive dimension of limiting personal freedoms of
citizens by the repressive actions of the police authorities, undertaken prior to the implementation
of the suspect judiciary was analyzed.

INTERNATIONAL GUARANTIES OF RIGHT
TO LIBERTY PROTECTION

Due to the general globalization of international relations, human rights become subject to
supranational regulation. By the international legal instruments, in the field of human rights,
standardization of law has been carried out, which at the present level of the development
of civilization, are indicators of the democratic legitimacy of each state. In order to prevent
the negative illegal and arbitrary behavior of government agencies, the in the international
documents, among others, the rights of persons deprived of their liberty are provided.

In Universal Declaration on Human Rights, the right to life, liberty and security, as well
as the prohibition of torture and other inhumane treatment, and the right to protection from
unauthorized deprivation of liberty are proclaimed (Article 3, 5 and 9). Guarantees for the
exercise of the rights of persons deprived of their liberty are also contained in the International
Pact on Civil and Political Rights. According to this international document, the grounds and
procedures for deprivation of liberty can only be prescribed by law (Article 9), and the deprivation
of liberty caused by non-fulfillment of contractual obligations is explicitly prohibited (Art. 11).

In The European Convention for the Protection of Human Rights and Fundamental Freedoms
provided that «everyone has the right to liberty and security of person” No one shall be deprived
of his liberty except «in the following cases and in accordance with the procedure prescribed
by law». Restriction of liberty and security of person is possible in cases of lawful deprivation
of libety, after conviction by a competent court; the lawful arrest or detention of a person for
non-compliance with the lawful order of a court, or with a view to ensuring the fulfillment of
any obligation prescribed by law; the lawful arrest or detention of a person, for the purpose of
bringing to the competent legal authority on reasonable suspicion that the person has committed
a criminal offense, or when it is reasonably considered necessary to prevent committing an
offense, or after the commission of the crime escape; detention of minors, by lawful order for
the purpose of educational supervision or his lawful detention for the purpose of bringing to
the competent authorities; the lawful detention of persons for the prevention of the spreading
of infectious diseases, the detention of the mentally ill, alcoholics, drug addicts or vagrants; the
lawful arrest or detention of a person in order to prevent illegal entry into the country, or of a
person against whom action is being taken with a view to deportation or extradition (Art. 5).

The provisions of this article of the Convention, otherwise, provides a wide range of rights
of persons, deprived of their liberty. Persons deprived of their liberty under the provisions of this
Convention, shall be entitled, immediately, in a language they understand, be informed about
the reasons for their arrest and about the charges against them (art. 5, par. 2). Catalog of these
individuals rights is completed with the right to be promptly brought before a court and the right
to trial within a reasonable time (art. 5 par. 3). An integral part of the corpus of person's deprived
of liberty human rights, is the right to challenge the legality of his detention, and the right
to compensation for the deprivation of liberty, undertaken in contravention of the Convention
provisions (art. 5 par. 4 and 5).

A wide range of persons deprived of liberty is provided by the Draft Principles for the
Protection of unauthorized detention. By these principles, it is envisaged that persons deprived
of their liberty have the right to be informed about the reasons for his arrest (in particular, it
focuses on custody), to be promptly brought before a judge, to be tried as soon as possible
and within a reasonable time be allowed to freedom.? Essentials of rules, that protect right and

2 See: Human rights - UN activities in the field of criminal justice and crime prevention, JRKK,
no.3-4/79p. 5
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freedom of unauthorized deprivation of liberty, are the restrictions on actions of government
bodies in the arrest of the defendant. Detention can not be determined without a written order,
signed by an authorized judge (art. 6). The period from the time of arrest to the contact with the
judge, must not be longer than 48 hours, a period of detention can not be longer than four weeks,
with the possibility of extension in special circumstances (art.14). Judicial authorities have an
obligation to periodical review of the detention reasons (art. 15). A person deprived of liberty
shall be informed about the charge content, the right to defense and the right to communicate
freely with counsel. The use of torture and other inhumane impact on the personality of detainees
is prohibited. Draft Principles for the Protection of unauthorized deprivation of liberty, as the
act of the UN, particularly emphasizes the need to protect persons deprived of their liberty, in a
state of emergency. 3

Protecting of the detainees and convicted human rights is regulated by “A4 set of minimum
rules for treatment of prisoners”, adopted in Geneva in 1955., and confirmed by the Economic
and Social Council of the United Nations in 1967.* These rules made the standardization of right
of prisoners, but also foresees the rights of arrested persons and detained persons (paragraphs
84-91), representing civilized standards in the treatment of persons deprived of their liberty. The
provisions of “Minimum rules” paragraph 84. anticipates, that the person deprived of liberty
is a person who is arrested, detained in police custody or in prison, but not yet convicted, and,
therefore, can not be treated as a prisoner.

Provisions of ,,Minimum rules* provides a wide range of rights of detainees. Detainees have
the ability to communicate with his lawyer and family members, no auditory monitoring by
prison staff, the right to use medical services, the ability to feed its own expense, to carry their
own stuff, etc.’

Summa summarum, guarantees to protect the rights of persons deprived of their liberty
under international documents on human rights, related to the exercise of freedoms and rights,
which may be compromised in the process of deprivation of liberty, which are a) prohibition of
arbitrary deprivation of liberty, b) the right of a prisoner to the court decides on the legality of
his arrest and c) the right to a reasonable length of detention before the main trial, d) the right to
humane treatment during detention.®

CONSTITUTIONAL PROTECTION OF PERSONAL LIBERTY

Human rights and freedoms can be limited by acts of public authorities, aimed at achieving
criminal protection of social values. Constitution of Serbia lays down the procedure for the
exercise of fundamental freedoms and human rights. From constitutional provisions follows
that the rights and freedoms of the citizens may be limited in scope and purpose that is permitted
by the Constitution, without interference into the substance of the rights guaranteed (art. 20
of the Constitution). Proclaimed inviolability of freedom may be restricted by deprivation of
liberty, in the cases and in the procedure established by law (art. 27, par. 1 of the Constitution).
Thereby, person deprived of liberty shall have rights, which are the essence of the protection
of personal freedom principle. These are: right to be immediately, in a language which he
understands informed about the reasons for arrest, about the reason that he was charged, and
about his rights, and the right to notify choosen person, about his/her deprivation of liberty,
without delay (art. 27, par. 2). An arrested person has the right to a court decision about the
legality of his detention, on the basis of appeal (art. 27, para. 3).

The Constitution proclaims the humane treatment of deprived of liberty persons, the
prohibition of violence and extortion of statements (art. 28). The constitutional proclamation
lays particular emphasis on additional rights of persons deprived of liberty without a court order.

3 Ibid, p.6. ) ) ) )

4 These rules are confirmed by the Resolution of the Economic and Social Council of the UN
number. 663 C (XXIV) from 31.07.1957. ] ] ]

5 For more information: Dragan Obradovic, ratified international treaties and generally accepted
rules of international law and criminal law of the State Union Serbia and Montenegro, the paper
with a set of criminal legislation, orFamzatlon and functioning of the judiciary in the State Union
of Serbia and Montenegro, Zlatibor, [8-20. 09. 2003. p. 164 ) ) )

6 Dr Georée Lazin, Custody of the Yugoslav criminal procedure and international human rights
standards, Serbian Journal 6f associations to criminal law, Kopaonik, 1995., p. 161.
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These persons have the right to remain silent, the right to expert assistance of counsel, and so.
called the rights of the poor. The person deprived of liberty without a court decision, must,
without delay, and no later than 48 hours be submitted to court or released (art. 29).

DEPRIVATION OF LIBERTY - TERM AND TYPES

Under the deprivation of liberty is considered ,any involuntary restriction of the free
movement right of a person, along with the simultaneous obligation to stay at a certain place,
and to ensure proper and smooth conduct and completion of the criminal proceedings, which is
sanctioned in some way*.’

From the provisions of the Criminal Procedure Code® indicates that the rights and freedoms
of the accused (and other entities - primarily witnesses) may be limited by the following aspects:
police arrest, arrest a person caught while committing a crime, keeping people on the crime
scene, apprehension, detention, minor detention, temporary housing of juveniles in institutions,
and placing the defendant in an appropriate medical facility for psychiatric observation. At this
point the essence of suspected detention, by police activity, undertaken prior to submission to
the judiciary authorities will be exposed.

POLICE CUSTODY

In order to exercise criminal protection of society, the authorities can apply repressive
measures before the formal criminal proceedings. It is the task of the so-called. preliminary
investigation to create the conditions for initiating criminal proceedings.For this purpose, the
police can keep certain people. The Criminal Procedure Code provides for two types of detention
- detention of the suspected and retention of potential witnesses.

Keeping the suspect is a measure of procedural coercion, which, by the decision of the police,
the arrested person for a short period closes, for questioning or interrogation. This measure
is a substitute for the former police custody. Its purpose is to create procedural requirements
for initiating criminal proceedings. Therefore, the police provides short-term closure of the
suspected, in order to establish the existence of normative requirements for the initiation of
criminal proceedings. By additional time-out the police allow to keep the person in custody (for
which exists some of the reasons for detention) and to obtain information, needed to initiate
criminal proceedings.

To this powers of the police, it can be argued from a conceptual and nomotechical
point of view. It is conceptually inconsistent to authorize the police to take action, which,
phenomenologically speaking, is a form of detention of certain persons (albeit brief). The basic
postulates of democracy and humanity require that such measures can only determine by the
actions of the court. On the other hand, nomotechnical disadvantage lies in the fact that in order
to determine the detention grounds for suspicion that a person has committed an offense are
sufficient, while for custody degree of reasonable suspicion is necessary. However, the need
for effective criminal prosecution prompted lawmakers in many states, to authorize the police
to taking measures from the arsenal of repressive instruments of personal freedom limitation.

POLICE CUSTODY ACCORDING TO LAW OF SERBIA

Provisions of art. 294 CPC provides for the establishment of detention, arrested by the
police, if exists a custody reason, of persons deprived of their liberty during the commission of
the offense and the suspected. It is important to note that this measure can be applied to a person,
which was called for questioning as a suspected, but to a person who is still in the process of

7 Dr Branko Petric, Detention in criminal proceedings, Novi Sad, Right, 12/87, p. 40
8 “Off. Gazette of RS”, no. 72/2011, 101/2011, 121/2012, 32/2013 and 45 / 2013.
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collecting information, acquired the status of a suspected (art. 289 para. 2 of the CPC). The
duration of the repressive measures is limited to 48 hours from the time of arrest, or responding
to a call. The police must, within two hours to deliver a decision to detainee, which specifies:
the offense for which the suspected is charged, grounds for suspicion, the day and hour of
arrest or summons responding, as well as the start time keeping (art. 294 para. 2. of the CPC).
Against this decision the suspected and the defense counsel may file an appeal to the judge for
preliminary proceedings, that within four hours has to decide on the merits about the appeal
(art. 229, para. 2 and 3 of the CPC). Protection of human rights of the suspected would certainly
be contributed by predicting the obligation for the police to questioning the justification of the
decision to detain a suspected every twelve hours, ex officio.

Detained suspect has rights which are the essence of the protection of personal freedom
principle. It is the right of people to, in a language which he understands to be informed about
the reasons for detention, the right to silence, and the expert assistance of an attorney, and to
notify their immediate family members of the act of detention. Detained suspected must have an
attorney “as soon as the police make the decision about detention.” It is, therefore, a mandatory
defense, by which the defendant or suspected, lose his exclusive right to be holder of the right
to defense. If the suspected does not make his own attorney, the police have an obligation to
appoint defense counsel ex officio, and questioning of the suspected must be delayed until the
arrival of counsel, but up to four hours.

Respect for international legal standards on the treatment of persons deprived of liberty
is manifested in the right of a person deprived of liberty to initiate proceedings questioning
the legality of his detention (habeas corpus act) before the competent investigating judge (art.
5. para. 3. CPC). Postulates of humane treatment to deprived of liberty persons also respect
the rights of persons to a medical examination. The authority, who arrested and retained the
suspected, has an obligation to treat them humanely, in accordance with the basic postulates of
respect for human dignity.

Corpus of detainees rights in Serbian law (including a person who has some retention) is
expanded by the sanctioning not only of unlawful, but also unjustified deprivation of of liberty
(art. 27. para. 4. of Serbian Constitution and art. 584 CPC). By this the compatibility of the CPC
Serbia on the treatment of persons deprived of liberty, with the provisions of the most important
international legal documents on human rights protection, with the extension of the scope of
these individuals, is manifested.

According to the CPC, arrest is unfounded, among other things, if, at the end of the retention,
criminal proceedings is not initiated (art. 584 para. 1 CPC). The deprivation of liberty is also
unfounded, when the body of the criminal proceedings erroneously or illegally treated, by
applying procedural coercion. Condicio sine qua non of the right to compensation based on this
is wrong or unlawful operation of government bodies. Retention is considered unlawful certain:
if there were no conditions for the determination of these measures of procedural coercion; if it
is unlawfully prolonged detention; if the determination of retention has been abusing powers of
authority, which determined this measure (the police).

Police Act’ of Serbia (art. 53) provides for the possibility of detention person that violate
public order, if public order can not be otherwise established, or if not possible otherwise
endangering removed. Retention, thereby, can last up to 24 hours. A person who is extradited
to the security personnel, to be submitted to the competent court, could be detained for up to 48
hours (art. 53 para. 2). This measure is determined by the decision, which shall be issued and
served on hold within six hours of apprehension in official premises Legality and legitimacy of
detention can be challenged by complaint filed to a higher court, on which a decision must be
made within 48 hours (art. 53 para. 3).

A detained person, under the provisions of the Police Act, has a right, which constitute the
core principles of the protection of personal freedom. It is a right, that on the language, which
he understands, be informed about the reasons for detention, the right to silence, and the expert
assistance of an attorney, and to notify their immediate family members about the detention (art.
54, para. 1). It is possible to delay further action until the arrival of a lawyer, to a maximum of
two hours (art. 54, para. 3).

9 “Official. Gazette of the RS “, no. 101/2005 and 63/2009 - decision.
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The retention of defendant, as a security measure of this subject, is also envisaged by the Law
on Misdemeanors of the Republic of Serbia.!” In the misdemeanors procedure, the court may
order retention: if the identity of the accused or the domicile or residence can not be determined,
and if reasonable suspicion that he will run away exists, if he go abroad to avoid responsibility
for the offense, which is punishable by imprisonment, if caught in the performance of the minor
offense, and the detention is necessary in order to prevent further commission of offenses (art.
166). Retention is determined by a court order, stating the date and hour of detention, as well as
the basis for determining these measures (art. 167).

To this measure of procedural coercion may be subjected a person who is under the influence
of alcohol or drugs, caught in the act of misdemeanor performing. However, in contrast to the
retention, according to the particular art. 166 of the Law on Misdemeanors, order the detention
of those persons, except the court may order and authorized police officer (art. 168)! Retention
is mandatory if the driver of the vehicle has a 1.2 or more promils of alhohol in blood, or he is
under the influence of intoxicating substances (art. 168 para. 3). The retention is also required,
if the person refuses to submit to testing for the presence of alcohol or intoxicating substances in
the blood (art. 168 para. 49.). Ability to retain persons, caught in the act of breaching, under the
influence of opiates, at the discretion of the police officer, as well as relativism an obligation to
inform his family about the detention (art. 168 para. 5), is a departure from standards, set forth
in the most important international documents on the human rights protection.

RETENTION IN THE COMPARATIVE LAW

Retaining of the suspected is provided in many other legislative. In French law, there is
an institution garde a vue (keeping an eye on), which allows the retention of a suspected up
to 24 hours, while the time limit may be extended for another 24-hour, by order of the public
prosecutor. The continued existence of police custody is possible, for another 48 hours, if there
is suspicion of committing of drug trafficking offense (art. 706-29 of French CPC). The decision
to extend the detention of a suspected, in this situation, brings a judge of freedom and detention.
The judge of freedom and detention (le juge des libertés et de la detention) may also extend
the retention, specified by the police for 72 hours, if the suspected is charged with the criminal
offense of terrorism (art. 706-23 of the CPC)."

French Code of Criminal Procedure (CPC) respects the basic postulates of the protection
of individual freedoms principle, contained in the European Convention for the Protection of
Human Rights and Fundamental Freedoms (art. 5-2). In accordance with French CPC (art.
63-1), a police officer is obliged to inform the detained person about the criminal offense for
which he is charged. This obligation applies not only to the legal qualification of the offense, but
also to the facts known to the police, giving rise to suspicion of committing a criminal offense of
detained suspected. However, the police information about the new criminal offense of detained
suspected does not have to be presented. If, however, the knowledge, related to the commission
of the drug trafficking or terrorism crime, it must presented to the detained suspected. This is
due to the possibility of changing the regime of detention in these situations."?

The suspected, placed under detention, has right to be informed about the basis of retention
on understandable language (art. 63-1). This right includes the possibility of using a translator,
and an interpreter for deaf and illiterate persons. In addition, the nearest relatives have the right
to, without delay, be promptly notified, about the detention the suspected (art. 63-2). Similarly,
French law allows the realization of the right to legal defense, already from the beginning of
police custody (art. 63-4 of the CPC). This right belongs to the detained by the extension of the
detention, and after twelve hours from decision about the extension of the detention (art. 63-4
par. 6). However, the right to communicate of detained suspected with counsel was reduced,
if it comes to organized crime, terrorism and drug trafficking. In these cases, communication
with a lawyer can be achieved starting from 36 hours from determining of the detention (for

10 “Official Gazette of RS”, no. 101/2005, 116/2008 and 111 / 2009.

11 : Read more: J. Pradel, Prolégomenénes, Revue pénitentaire et de droit penal, No. 1, avril, 2001.

12 See: Mirjana Tomic-Malic police custody and detention in French law, Yugoslav Journal of Criminology and
Criminal Justice, Belgrade, 2001, no. 2-3, p. 231.
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organized crime), or after 72 hours (for terrorism and drug trafficking). Catalog of detained
suspected rights in French law is complemented by a right to information about the progress
of the criminal proceedings (art. 77-2 of the CPC), the right to silence (art. 63-19, the right to
health protection (art. 63-5), and the right on getting a meal in a clearly defined time (art. 64
and 65 of the CPC). The legality of the detention regime in French law is strengthened by the
obligation to legal control of the court and the public prosecutor, and by the parliamentarians
ability to visit police stations.'*

Retaining of the suspected as a form of liberty deprivation, also exists in the law of England
and Wales. Although this is case law, adopting the Law on the Police and Criminal Evidence
Procedure (Police and Criminl Evidence Act) from 1984., a systematic normative basis for
criminal prosecution of perpetrators was created. In accordance with the provisions of the law,
the police are authorized to detain a suspected. Retaining can lasts for 24 hours, starting from
the moment of transfer of the suspected to the first police station in the territory of England
and Wales. The extension of the police custody (police detention) is possible for another
twelve hours, by the decision of the chief inspector of police, if there is reasonable belief of
the detention necessity, in order to secure an evidence, or to obtain an evidence, by questioning
of suspected, and it is also necessary to be serious crime (serious arrestable officence). Before
making a decision about the extension of detention, the suspected and his lawyer have the right
to an oral or written communication.

If detained person is not charged within 36 hours, it must be released. Any further retention
is only possible on the basis of the magistrate court order for further retention (warrant of
further detention), initiated by the request of police. It can take up to 48 hours. Thus, the total
duration of the suspected detention, prior to indictment, may last up to 96 hours. By raising the
charges, the suspect will be released, with the guarantee or without it, except if his name and
address is unknown, or there is reasonable suspicion that they are inaccurate; If it is reasonable
to believe that retention is necessary for the safety of the suspected or others, or to prevent
damage to property; if there are reasonable grounds to believe that the suspected will not appear
in court, or he/she must be protected from the intervention of the court administration, or from
investigations for any particular offense.'* Otherwise, in English law periodical validation of
detention by the police is provided (six hours by determining the detention, and nine hours
after the previous revision of detention). When deciding about the survival of certain detention,
the suspected and his lawyer can point out your opinion. (art. 15.1-15.5 of Criminal Police and
Evidence Act).

Italian law provides for ability to retain the suspected, as a measure of the State Prosecutor*s
Office primary jurisdiction. It can be determined if there is unable to determine the identity of
suspected, or because of the risk of flight, and the suspicion is related to the commission of
offenses for which the law provides for life imprisonment, a fine or a prison sentence of two
to six years, or the case of crimes relating to weapons and explosives (art. 384 para. 1. LCP).
However, under these conditions, the retention of suspected may be determined by judicial
police (art. 384 para. 2). This power can be realized due to the police emergency (art. 384
para. 3). The police can hold suspected no longer than 24 hours, with an obligation to urgently
carry out of suspected to state prosecutor.. The judicial police shall notify the defense counsel
of suspected about the act of his detention.. Likewise, about detention of a suspected, judicial
police shall immediately notify to the closest relatives (art. 387 of the Italian CPC). Detention
of a suspected, based on the autonomous decisions of the public prosecutor, may last 48 hours
(including 24 hours, on the basis of Judicial Police decision). At that time, the public prosecutor
may interrogate the suspected. Eventual continuation of the suspected detention can be based
on the decision of the judge for preliminary proceedings, enacted at a special hearing about the
confirmation of retention.

In German law, there is the possibility of preventive closure of suspected, before initiating
a formal criminal proceedings. This power have the Attorney General and the police, in which
detention may last 24 hours. (§ 127 StPO). After this period, the suspected must be submitted
to the court. The court may take suspected no later than the next day (§ 115). If the court finds
that retention is not established, suspected makes available to the state prosecutor. If, within

13 Read more: Mirjana Tomic-Milic, op. cit, p. 234-235.
14 A. Iller, M. S., Goodwin, G. A., Criminal Litigation, London, 1985, p. 57.
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one day, the charge is not brought, the suspected be released (§ 129). In Austrian law, detain of
the suspected, prior to submission to judicial authorities, may last up to 48 hours (Article 172
StPO). The court may detain of the suspected, replace with the custody or with some of the
precautions.

DETENTION IN THE PRACTICE
OF EUROPEAN COURT OF HUMAN RIGHTS

The European Court of Human Rights has been decided on the legality of police detention
of suspected. The Court in several judgments was on the opinion that detention the suspected is
not in conflict with the right of the suspected to be promptly brought before a court.

Referring to art. 5 The Convention, the Court takes the view that the purpose of arrest
and police detention must be: bringing of people, for which there is a reasonable suspicion of
committing a offense, or who is about to commit a offense, or who attempts to evade the law,
after the commission of the offense. However, the European Court pleaded that the suspect's
release, without charge, and without bringing to the competent legal authority, after the police
custody, by itself, does not constitute a violation of art. 5 of European Convention! The right to
liberty and security is violated if the arrested person is released, before making of any kind of
judicial review about his detention was possible. '3

From the practice of the European Court of Human Rights arises the necessity of an immediate
appearance of the person deprived of liberty before the Court. The Court, in the case of Brogan
v. United Kingdom, found that the duration of police detention in duration of four days and
six hours, which did not resulted in bringing to trial, is not in accordance with art. 5 para. 3
of ECHR. Likewise, the arrested person shall, immediately upon detention, be in a position to
initiate judicial review procedure by which his personal freedom has been limited. An urgent
judicial review of his detention is an important guarantee against the abuse of the person, who
was detained.'® In accordance with the decisions of the European Court, the judicial control of
deprivation of liberty must be «automaticy, ie. it should not depend on the prior submission of
person deprived of liberty."”

From the Court's practice, it follows that the need for initiating of criminal proceedings, or
to prevent the commission of the offense, may represent the initial justification for the detention
of the suspected. However, the continued restriction of personal liberty of the suspected shall
be subject to immediate judicial review, which will not consider only the legality and the
justification of deprivation of freedom undertaken, but its later appropriateness. The existence
of reasonable suspicion of crime comitting itself, may not be a basis for further detention of
the suspected up to trial. In addition to the existence of reasonable suspicion that the detainee
has committed a crime, according to the jurisprudence of the European Court, there has to be
some of the reasons for the extension of deprivation of liberty, namely: risk of flight, the risk of
interference with the judiciary, the need to prevent crime or need to preserve public order.'

By the judgments of the European Court of Human Rights the criteria relevant to the extension
of detention, before the surrender of the suspect to the judicial authority have been concretized.
Thus, there is a risk of flight if the suspect fled after the earlier criminal charge, if requested his
extradition, or was clearly shown to be terrified of custody if there is a clear plan for the escape
of the suspect connection with a state that can help him on the run , and the like."” The risk of
interference with the judiciary exists: if there are indications that the suspected could put pressure
on witnesses, if he will provide an information to other persons, under investigation, if he will
destroy the documents and other physical evidences, and so one. All of these circumstances can
not be in bstracto, but must be factually substantiated. The fact that the suspected was previously

15 Judgement in the case of Brogan and Others v. United Kingdom, from 29.11. 1998.

16 Judgment in the case of Aksoy v. Turkey, from 18.12.1998

17 See: Gilles Ditertr Extracts from the most important decisions of the European Court of Human Rights, Belgrade,
2006, p. 129.

18 Jeremy McBride, Monica Macovei, The right to liberty and security of person, Guide for the application of art. 5
of European Convention of Human Rights, Manual on Human Rights no. 5, the Council of Europe, Belgrade, 2004, p.
57.

19 Jeremy McBride, Monica Macovei,,op. cit, p. 65.
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convicted for similar offenses, may indicate a need for extending the detention of a person for
the purposes of crime prevention. On the other hand, the need to maintain public order, as a
basis for the extension of the detention of a suspect does not have to exist, and if the nature of
the crime points to the possibility of a more severe punishment.?

The relevant period for assessing the admissibility of life imprisonment, undertaken prior to
execution of the suspected before the court, begins to run from the time of arrest. Therefore, the
relevant date of taking into custody, and not a later date, when the judge ordered the custody.?!
On the other hand, the period of deprivation of liberty ends on the day when the decision on guilt
is made, even if it is the first instance.?? In doing so, a period between the date of conviction and
the date of its abolition was irrelevant, when and the case is back to retrial. Consequently to the
attitude of the European Court, a person found guilty at trial can not be considered detained,
because of «the purpose of bringing him before the competent legal authority on reasonable
suspicion of having committed an offense.» Therefore, this person does not fall under the
protection of the provisions of art. 5 para. 3 of ECHR, but the legal situation of the person
regulated under art.. 5 para. la, which permits detention «after the conviction pronounced by a
court of competent jurisdiction.?®

Provisions of the European Convention for the Protection of Human Rights and Fundamental
Freedoms provides for the right to an enforceable benefit of persons who are arrested or detained,
contrary to the provisions of the Convention (article 5 para. 5). Therefore, a violation of the
European Convention is a deprivation of liberty, taken in accordance with domestic law, but
contrary to the provisions of art. 5 para. 5 of the Convention. This undoubtedly arises from the
already mentioned case of Brogan v United Kingdom.

CONCLUDING REMARKS

A short-term closure of the suspected, prior to judicial authority delivery, sometimes
appears as an imperative of effective community responses to persons, for which there is a
relevant degree of assurance, that they committed a crime. Power of the police to detain a
suspect determined, although conceptually and nomotechnical insufficiently grounded, is one
of the possibilities for securing the presence of the person deprived of liberty, with the aim of
collecting information, for the purpose of creating the normative requirements for the initiation
of criminal proceedings.

Strict legality in determining detention is provided by supervision of the investigating
judge's implementation of these measures. On the one hand, the investigating judge, at any time,
may request bringing of the suspected, and, on the other hand, he is empowered to decide about
the appeal of the measure determination. In addition, the guarantee on the basis of the protection
of individual freedoms principle (especially the right to legal defense) complete mechanism
of normative barrier against possible arbitrary and willfully treatment of the police. Optimal
level of detained suspected protection, contributed to the legal obligation of periodic review
of the justification for further implementation of these measures, as well as legislative changes
solutions, contained in certain systemic laws, that allow certain relativization safeguards to
protect a personal liberty.
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Abstract: Although the Law on Juvenile Criminal Offenders and Criminal Protection of
Juveniles (LoJ) introduced diversion orders as special sui generis measures for the first time in
2006., the main form of response to criminal behaviour of juveniles in the Republic of Serbia
is still reflected through criminal sanctions, primarily educational measures. This data indicates
that principles underlying the execution of criminal sanctions against juveniles must be given
adequate attention. The LoJ nominates twelve main principles which are corresponding to
standards established in relevant United Nations and Council of Europe documents in this
area. An exemption to this is the principle of prohibition to carry firearms, and this should
be harmonised with Rule 65. of Havana Rules (HR) in the forthcoming amendments, since
they prescribe that no firecarms shall be allowed within facilities where juveniles serve their
sentences.

Consistent application of these principles is, as the author emphasises, a necessary assumption
of executive individualisation which makes organic and functional unity with legal and court
individualisation. In that way, criminal sanction will be adapted to juvenile personality, thus
contributing to more successful realisation of its purpose.

Keywords: Juvenile criminal law, criminal sanctions, educational measures, principles of
enforcement of criminal sanctions against juveniles, individualisation.

CRIMINAL SANCTIONS AGAINST JUVENILES

Starting from general substantive-formal notion of criminal sanctions,' criminal sanctions
against juveniles can be defined as legally stipulated measures which, aimed at suppression of
juvenile delinquency and based on the final court decision made in proceedings against juvenile
or exceptionally in criminal proceedings in which the proceedings conducted against a juvenile
is combined with proceedings conducted against adult offender, are applied, i.e. enforced against
juveniles who have committed illegal acts defined by law as criminal acts.?

Pursuant to Article 9. paragraph 1. of the Law on Juvenile Criminal Offenders and
Criminal Protection of Juveniles (hereinafter referred to as: LoJ),? juveniles can be sentenced
for the acts they committed with the following: educational measures, juvenile detention and
security measures, stipulated by Article 79. of the Criminal Code (CC)*, with the exception of
restraint to be engaged in his/her occupation, business activities or duties.’ Younger juveniles
(who at the moment of commitment of crime were more than fourteen but less than sixteen)
can be pronounced only educational measures, while older juveniles (who at the moment of
commitment of crime were more than sixteen but less than eighteen) in addition to educational

1 “Criminal sanctions are legally stipulated repressive measures which, aimed at suppression of criminality,
are applied against the offender who has committed illegal act defined by law as criminal act, based on
court decision made upon the implemented criminal proceedings.” Stojanovié, Z., Krivi¢no pravo — op$ti
deo, Belgrade, 2009, p. 245. ) ) » )

2 In order to dismiss any terminological doubts, the author of this definition stresses that term “delinquency”
implies only crime committed by juveniles, not other behaviours which could be classified as the so-called
anti-social behaviour, i.e. other forms of delicts. Skuli¢, M., Maloletnicko krivi¢no pravo, Belgrade, 2011,
pp. 285. and 26-27.

3 “Sluzbeni glasnik RS, no 85/05.

4 “Sluzbeni glasnik RS”, no 85/05, 88/05 — corr., 107/05 — corr., 72/09, 111/09, 121/12 and 104/13.

5 For amendments in the area of criminal sanctions against juveniles made by the LoJ with regard to
previous substantial criminal law, see: Peri¢, O., MiloSevi¢, N., Stevanovié, 1., Politika izricanja krivi¢nih
sankcija prema maloletnicima u Srbiji, Belgrade, 2008, p. 123.
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measures which are primarily applied, can be exceptionally pronounced the sentence of juvenile
prison (Article 9. paragraphs 2. and 3. of the LoJ). In addition to educational measure or juvenile
prison, a juvenile, as we already stressed, can be pronounced security measures, stipulated
by Article 79. of the CC, with the exception of restraint to be engaged in his/her occupation,
business activities or duties. Security measures related to compulsory treatment of alcoholics
and compulsory treatment of drug users cannot be pronounced along with educational measures
of warning and guidance, while measure of compulsory psychiatric treatment and confinement
in medical institution can be ordered separately (Article 39. of the LoJ). Enforcement of court
admonition and probation sentence against a juvenile shall not be allowed.

In the register of criminal sanctions enforced against juveniles, educational measures deserve
special attention. They are the main type, i.e. group of criminal sanctions intended for juvenile
offenders of crime, and courts in the Republic of Serbia, as indicated in statistical data, have
been giving highest confidence to them for a range of years.® The LoJ (Article 11. paragraph 1.
items 1) -3)) stipulates three types of educational measures with several educational measures
contained therein (a total of nine). These are the following:

1. warning and guidance — court admonition and alternative sanctioning;

2. measures of increased supervision — increased supervision by parents, adoptive parent
or guardian, increased supervision in foster family, increased supervision by guardianship
authority, increased supervision with daily attendance in relevant rehabilitation and educational
institution for juveniles;

3. institutional measures — remand to rehabilitation institution, remand to correctional
institution, committal to special institution for treatment and acquiring of social skills.

Through Article 11. paragraphs 2-4. the legislator indirectly gives guidance to courts
about framework criteria they should be driven by when deciding which group of educational
measures should be taken into account in a specific case.” In accordance with that, measures of
warning and guiding are pronounced when it is necessary and enough to apply those measures
to affect personality of a juvenile and his/her behaviour. Unlike them, measures of increased
supervision are pronounced, as conceived by legislator, when education and development of a
juvenile require measures in longer period of time, which are to be implemented with proper
professional supervision and assistance (primarily, of guardian bodies), when it is not necessary
to isolate such juvenile from the his/her previous environment. Finally, institutional measures
are pronounced when it is necessary to apply permanent measures of upbringing, treatment
and training with isolation of juvenile from his/her previous environment, in order to intensify
influence on him/her. Institutional measures are last resort measures — u/tima ration (quantitative
limit) and they can take, within legally defined limits), only for such time needed for realisation
of educational measures purpose (time limit).* It is obvious that legal criteria for application of
this type of educational measures are based on the principle of gradualism, i.e. non-enforcement
of more serious measures as long as less serious one can be applied to achieve the purpose.

In addition to framework criteria for application of different educational measures, Article
12 of the LoJ prescribes a general criterion for the selection of educational measure, regardless
of the subject measure. The general criterion stipulates that the court, when selecting educational
measure, shall take under deliberation the age and maturity of the juvenile, other aspects of his/
her character and degree of deviation in social behaviour, gravity of the offence, motives for
committing the offence, living circumstances and environment of the juvenile, his/her behaviour
following the commission of the offence (particularly whether he/she prevented or attempted
to prevent occurrence of damaging results, compensated or attempted to compensate for the
damage caused), whether the juvenile has any prior criminal or misdemeanour conviction, as
well as all other circumstances of relevance for pronouncement of such measure that would
6 Out of a total of 10.363 juveniles who were convicted for committed crime in the period between
2008. and 2012., educational measures were pronounced to 10.307 persons, or 99,46% cases, juvenile
grlsog to only 56 persons, or 0,54% cases. See: Maloletni u¢inioci krivi¢nih dela u Republici Srbiji, 2012,

aopstenje br. 200, 15.07.2013, Republicki zavod za statistiku, Belgrade, E 3. o i
7 Lazrevi¢, Lj., Gruba¢, M., Komentar Zakona o maloletnim u¢iniocima krivi¢nih dela i krivi¢nopravnoj
zastiti maloletnih lica, Belgrade, 2005, B 39. ' o o '

8 See: Rules 17.1 b), v) and 19. of the United Nations Standard Minimum Rules for the Administration of

Juvenile Justice — The Beijing Rules (BR), and rule 2. of the United Nations Rules for the protection of
Jjuveniles deprived of their liberty — The Havana Rules (HR).
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best serve to achieve the purpose of educational measures. It is obvious that when selecting
educational measure, priority significance is given to circumstances related to the juvenile
personality (those indicating his/her psycho-physical characteristics, socialisation expressed
through manifested behaviour, family and social ambience, existence/non-existence of social
responsibility and moral value system), although the legislator refers to the assessment of
objective circumstances, first of all, gravity of the committed crime. In addition, the court shall
take into account other circumstances of subjective and objective character, which can affect
proper choice of educational measure.’

The purpose of criminal sanctions against juveniles is realised within general purposes of
criminal sanctions (Article 4. paragraph 2. of the CC), which means that criminal sanctions
prescribed for this age category of perpetrators provides for the protective function of criminal
law, since prescribing thereof and subsequent pronouncements suppress acts which violate or
endanger values protected by criminal laws.

Within the general purpose of criminal sanctions, the purpose of educational measures
is to influence the development and improvement of personal responsibility of the juvenile,
education and proper development of their personality through supervision, protection and
assistance, as well as general and professional qualifications so as to enable his/her social
reintegration (Article 10. paragraph 1. of the LoJ). The purpose defined in this way and manners
of implementation thereof lead to the conclusion that educational measures primarily emphasise
special prevention.

The purpose of juvenile detention mainly matches the purpose of educational measures;
however, there are certain specificities. In addition to the specified purpose of educational
measures, enforcement of juvenile detention is to administer intensified influence on the
juvenile offender not to commit criminal offences in the future, and as deterrent to other
juveniles not to commit criminal offences (Article 10. paragraph 2. of the LoJ). In other words,
special prevention is underlined and general one is emphasised, which was not the case with
educational measures.'”

Pursuant to Article 78. of the CC, the purpose of security measures is to dismiss the situation
or conditions which could influence the offender to commit crime in the future, so it is clearly
reasonable that this is the purpose of security measures which can be pronounced to juvenile
offenders. Therefore, special-preventive effect is also stressed here.

Domination of special prevention indicates that the aim of the abovementioned criminal
sanctions is in the juvenile’s personality and need to educate, supervise, protect and assist
him/her. The basis and measurement for the sanction is personality, with the committed crime
standing behind as the reason for the pronouncement thereof. In accordance with that, priority
significance is given to diagnosis of a person’s needs and problems in his/her development, as
well as forecast of the effect of sanctions in juveniles’ upbringing and proper development.!!
Familiarising with juvenile offenders personality, taking into account significant bio-
psychological and social differences that exist amongst juveniles, is a necessary assumption for
adjustment of sanction (legal, judicial and executive individualisation) to his/her characteristics,
therefore for the achievement of special prevention.

As organisational activity, enforcement of criminal sanctions against juveniles relies on
principles which enable realisation of their purpose. In addition to basic principles which will
be considered in details, there are also General provisions on the enforcement of educational
measures (Articles 98-100. of the LoJ), as most important criminal sanctions intended for
juvenile offenders, as well as Joint provisions on the enforcement of institutional measures
(Articles 113-119), which imply restricting the juvenile’s freedom of movement and his/her
institutionalisation.

9 Radulovi¢, Lj., Maloletnicko krivi¢no pravo, Belgrade, 2010, pp. 95-96; Skuli¢, M., op. cit., pp. 289-290;
Peri¢, O., Komentar Zakona o maloletnim u¢iniocima krivi¢nih dela i kriviénopravnoj zastiti maloletnih
16i%, 6B7c:ztlgrade, pp. 34-35; Sokovié, S., Vaspitne mere, Pravni zivot, Belgrade, no. 9/2010, Volume I, pp.
10 Peri¢, O., op. cit., p. 32. ,

11 Kambovski, V., Kazneno pravo — opst del, Skopje, 2006, p. 811.
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BASIC PRINCIPLES OF ENFORCEMENT
OF CRIMINAL SANCTIONS AGAINST JUVENILES

Within the Basic provisions on the enforcement of criminal sanctions against juveniles
(Article 87-97. of the LoJ), the following basic principles for the enforcement of these criminal
sanctions have been defined:

1. Personal jurisdiction — provisions on the enforcement of criminal sanctions against
juveniles shall apply to adult offenders who have been pronounced with educational measure
or juvenile detention (cases when adults can be pronounced with certain sanction intended for
juveniles are stipulated in Articles 40. and 41. of the LoJ), as well as to persons who have ceased
to be juvenile during the enforcement (if the pronounced educational measure or sanction of
juvenile detention continues even after the person turns eighteen).

General conditions referred to in Article 4. of the Law on the Enforcement of Criminal
Sanctions (LECS)"? apply to the enforcement of criminal sanctions against juveniles. Inaccordance
with that, the enforcement is initiated when the decision pronouncing the sanction becomes
enforceable and if the enforcement of sanction is not legally challenged. Only exceptionally,
when specifically defined so by law, enforcement of the sanction can be initiated even before the
decision through which the sanction has been pronounced becomes enforceable;'

2. Prohibition of discrimination — juveniles who are subject to criminal sanctions shall be
equal regardless of their race, skin, sex, language, confession, political or other belief, national,
ethnic or social origin, financial status, status acquired by birth or other status of a juvenile,
his/her parent, adoptive parent or guardian, as well as other form of differences. This is a very
important principle formulated in almost the same way at international and national levels.'
Practical value of prohibition of discrimination is realisation, i.e. guaranteeing and protection of
principle of equality, which implies: equality before law, equal legal protection and equality in
implementation of law. The third element of the principle of equality is of specific significance
since it clearly emphasises that sanction shall not be applied in discriminatory manner.

As negation of equality, discrimination, regardless of its form," shall be any unallowed
differentiation,'¢ i.e. different treatment which is not objectively and reasonably justified. In the
enforcement of criminal sanctions against juveniles, discrimination accordingly can be defined
as truly unjust treatment based on rationally insignificant differences;

3. Individualisation in the way of treatment — during the enforcement of criminal sanctions,
the treatment should be executed in the way that corresponds to the juvenile’s age, level of his/

12 “Sluzbeni glasnik RS™, no. 85/05, 72/09 and 31/11. ] o ) )

13 Pursuant to Article 80. paragraph 2. of the LoJ, an appeal aﬁamst the decision ordering an educational
measure enforced in a detention facility and/or an institution shall stay enforcement of the decision if the
Court, in agreement with the juvenile’s parents and following questioning of the juvenile, does not decide
otherwise. Therefore, enforcement in this case can be initiated even before the decision through which
some of the mentioned sanctions have been pronounced is enforceable and executive.

14 See: Articles 2. and 7. of the Universal Declaration on Human Rights (UDHR); Article 2. paragraph 1.
and Article 26. of the International Covenant on Civil and Political Rights (ICCPR); Article 1. paragraph 1.
of the International Convention on the Elimination of All Forms of Racial Discrimination; Article 1 of the
Convention on the Elimination of All Forms of Discrimination against Women; Rule 6.1) of the Standard
Minimum Rules for the Treatment of Prisoners (SMRTP); Principle 5 of the Body of Principles for the
Protection of All Persons under Any Form of Detention or Imprisonment (PPDI); Principle 2. of the Basic
Principles for the Treatment of Prisoners (PTP); Article 14 of the European Convention on Human Rights
and Fundamental Freedoms (CHRF F); Article 1 of the Protocol no 12 to CHRFF; Rule 13. of the European
Prison Rules (EPR); Paragraph 55, 3 General Report on the CPT’s activities [CPT/Inf (93) 12]; Paragraph
25, 10™ General Report on the CPT’s activities FCPT/Inf (2000) 13]; Article 2 of the Convention on the
Right of the Child (CRC); Rule 2.1 of the BR; Rule 4. of the HR; Article 21. paragraphs 1-3. Constitution
of the Republic of Serbia (Constitution), “Sluzbeni glasnik RS”, no. 83/06 and 98/06; Articles 128, 317.
and 387. of the CC; Article 1. paragraph 1, Article 2. paragraph 1. item 1), Article 3. paragraph 1. and
Article 4. of the Law on prohibition of discrimination, “Sluzbeni glasnik RS”, no. 22/09.

15 The Law on prohibition of discrimination stipulates wide range of prohibited forms of discrimination.
In particular, the following shall be prohibited: direct and indirect discrimination; violation of the principle
of equal rights and duties; tcalling to account; associating for the gaurzpose of exercising discrimination; hate
speech, as well as disturbing and humiliating treatment (Articles 5-1 % Also, severe forms of discrimination
(Article 13) and special cases of discrimination (Articles 15-27) shall also be prohibited.

16 Dimitrijevié¢, V., Paunovié, M., Ljudska prava (udzbenik), Belgrade, 1997, p. 185.
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her maturity and other aspects of his/her personality, respecting the dignity of the juvenile,
encouraging his/her overall development and participation in his/her own resocialisation process.
Competent authorities shall observe modern pedagogical, psychological and penological
knowledge and experience.

Enforcement of educational measures and juvenile detention is based on individual treatment
programme for a juvenile, which is adjusted to his/her personality and is in accordance with
modern scientific, pedagogical and penological practice. Those programmes are developed
based on a comprehensive overview of maturity and other aspects of juvenile’s personality, his/
her age, educational level, earlier life and behaviour in social environment, forms of behavioural
disorder, type of crime and circumstances under which it has been committed.

Individual programme determines in particular: level of the juvenile’s maturity, other aspects
of his/her personality, possibility to include him/her into the educational and work training
process, use and organisation of free time, work with the juvenile’s parent, adoptive parent or
guardian and with other members of his/her family, as well as other forms of psycho-social,
pedagogical and penological influence on him/her. Taking into account that every juvenile has
own personality, treatment programmes significantly differ. Flexibility is also their important
characteristic, as a necessary prerequisite for the achievement of purpose of the pronounced
educational measure or sanction of juvenile detention;"’

4. Provision of conditions for acquisition of education degree — low educational level,
negative attitude towards school and neglect of work-related duties are important characteristics
of criminal offenders. Due to the situation that they leave school early, they are deprived of
positive upbringing-educational influence over a longer period of time, which leaves the
space for influence of a range of factors with high aetiological importance in the formation of
criminality. In accordance with that, the juvenile is provided with conditions for acquisition of
elementary and secondary degree and work-related training.'® Acquisition of one or another type
of education, i.e. work-related training, depends on the age and specific situation of juvenile
offender upon whom the criminal sanction is enforced,;

5. Freedom of confession — religion can play an important role in mitigation of frustration
and deprivations specific for institutional criminal sanctions (therefore can contribute to more
successful realisation thereof), due to which a juvenile is enabled to express his/her religious
feelings freely, as well as exercise of religious rituals.'” The LoJ, as well as LECS, does not go
further than external religious objectivities, and for completely justified reasons does not deal
with subjective religiousness, i.e. juvenile’s inner, personal experience of the sacred;

6. Health protection — juveniles under the enforcement of institutional educational measure
or sanction of juvenile detention are subject to systematic health check at least once a year in
appropriate healthcare institution.?' In addition to this check, primarily aimed at overview of
physical health, at least twice a year a report on the juvenile’s psychological state is made and
submitted to the juvenile judge who decided in first instance proceedings and who enforces
supervision, i.e. who has insight into the enforcement of criminal sanction;

7. Prohibition of sending to solitary confinement — a juvenile cannot be pronounced with
discipline sanction of sending to solitary confinement,?” since isolation, as a rule, results in
harmful consequences for juvenile’s personality and negatively affects his/her upbringing
process. Prohibition of pronouncement of solitary confinement refers also to adult criminal

17 Perié, O., op. cit., p. 180.

18 See: Article 26. paragraphs 1. and 2. UDHR; Rule 71.5) of the SMRTP; Principle 6. of the PPDI; Rules
28.1-3, 35.2 and 103.4b of the EPR; Paragraph 31, 9™ General Report on the CPT’s activities [CPT/Inf
(99) 12]; Rules 26.1 and 26.6 of the BR; Rules 38, 39, 42. and 43. of the HR; Article 71. paragraphs 1. and
2. of the Constitution; Coyle, A., A Human Rights Approach to Prison Management (Handbook for prison
staff), London, 2009, p. 140; Handbook for prison leaders (A basic training tool and curriculum for prison
managers based on international standards and norms), United Nations, New York, 2010, p. 89.

19 See: Article 18. of UDHR; Article 18. paragraph 1. of ICCPR; Rules 6.2) and 42. of MSRPT; Principle
3. of PTP; Article 9 paragraph 1 of CHRFF; Rules 29.1 and 29.2 of EPR; Rule 48. of HR; Article 43.
paragraphs 1. and 3. of the Constitution.

20 V. V. Vekovi¢, Sistem izvrSenja krivi¢nih sankcija, Belgrade, 2013, p. 90.

21 See: Rule 62. of MSRPT; Rule 39. of EPR; Paragraph 52, 3" General Report on the CPT’s activities
[CPT/Inf (93) 12]; Sara%eghs 38, 41, 9" General Report on the CPT’s activities [CPT/Inf (99) 12]; Rule
26.2 of BR; Rule 49. of HR.

22 See: Paragraph 35, 9" General Report on the CPT’s activities [CPT/Inf (99) 12]; Rule 67. of HR.
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offenders who have been pronounced with institutional educational measure or sanction of
juvenile detention, as well as persons who cease to be juveniles during the enforcement of
sanctions. Exceptionally, discipline measure of removal to separate premises can be pronounced
instead (Article 130. paragraph 1. item 3) of the Lol), which implies continuous stay of two or
more juveniles in separate premises (paragraph 6. of the same Article);

8. Prohibition to carry firearms — no firearms is allowed inside the institution or facilities
where institutional measures or sanction of juvenile detention are enforced;*

9. Budget financing of the enforcement of criminal sanctions — costs for the enforcement
of criminal sanctions against juveniles shall be borne by the budget. There are however, some
exceptions to this principle. Actually, parent, adoptive parent or guardian, i.e. other person
obligated by law to support the juvenile, as well as the juvenile with income or property, if they
are in position to do so, they are obligated to bear a part of costs for the enforcement of special
duties, measures of increased supervision in a foster family, increased supervision with daily
attendance in relevant juvenile rehabilitation and educational institution, remand to educational
institution, remand to correctional facility and sanctions of juvenile detention.

The option to pay a part of costs for the enforcement is considered by the court which
had made the decision in the first instance proceedings, at the proposition of public prosecutor
for juveniles, or of the guardian authority. If it is necessary to engage in deeper investigation
of financial status of these persons for the purpose of making such a decision, the court will
firstly make a decision about the pronouncement of criminal sanction, and then will continue
the proceedings to reach a decision about paying a part of costs, which is finalised through a
specific ruling.

The Panel of Juvenile Judges who decided in the first instance proceedings can make a
specific ruling and change the decision about the participation in costs for the enforcement,
either by relieving the persons of the duty, increase or decrease the amount of the part of costs
because the costs for the enforcement have in the meantime increased or decrease, and so on.

Parent, adoptive parent, guardian, or other person shall bear a part of costs for the enforcement
of listed criminal sanctions as long as their legal obligation of support of the juvenile is in place.
The juvenile’s obligation to participate in these costs lasts as long as he/she can bear them;

10. Protection of the rights of the juvenile — when the juvenile judge during the enforcement
of criminal sanction establishes that there are facts and circumstances indicating a need to
undertake measures to protect the juvenile’s right, he/she is obligated to inform about that the
guardian authority according to the juvenile’s domicile or residence;

11. Right to complain — if a juvenile deems that he/she has been deprived certain rights, or
that such rights have been violated, as well as that other illegalities or irregularities have been
exercised during the enforcement of institutional measure and sanction of juvenile detention, he/
she is entitled to lodge a complaint to the warden of institution or facility where such criminal
sanction is being enforced.’* The warden is obligated to issue a written rationale — ruling,
as a reply to the juvenile’s complaint within three days. The ruling can reject the complaint
as groundless, or can establish that there are full or partial grounds for it, in which case it is
necessary to apply urgent and appropriate measures for elimination of violations or deprivations
of the juvenile’s rights, other illegalities or irregularities. The ruling shall have advice on legal
remedy;

12. Court protection of the rights of the juvenile — against the ruling of the warden related to
the lodged complaint, the juvenile can lodge a complaint within eight days from the reception
day, to the panel of the first instance court which has been supervising the enforcement of the

23 This principle established in Article 92. of the LoJ, harmonised with Rule 65. of HR, is not consistently
implemented in the law. According to Article 132. paragraph 2. of the LoJ, firearms and weapons can be
exceptionally used against a juvenile in a correctional facility only if by other means of force or restraint
the life of a juvenile or other person cannot be protected in event of direct attack. The use of weapons
imfplies that carrying thereof shall be allowed within these institutions andfacilities, so that provisions
referred to in Article 92. and Article 132. paragraph 2. are mutually exclusive. The provision referred to
in Article 132. paragraph 2. of the LoJ we can found with certain modifications which do not change its
core meaning, in Article 89. paragraph 2. of the Rulebook on the house rules in a correctional institutions,
as well as in Article 140. paragraph 2. of the Rulebook on the house rules in a correctional institution for
juveniles, both published in the “Sluzbeni glasnik RS”, no. 71/06.

24 See: Rule 36.1) of MSRPT; Principle 33 paragraph 1. of PPDI; Rule 70.1 EPR; Paragraph 54, 2™
General R%)or‘c on the CPT’s activities ['SJPT/Inf (92) 3]; paragraph 36, 9" General Report on the CPT’s
activities [CPT/Inf (99) 12]; Rule 75. of HR.
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educational measure, or to the panel of the first instance juvenile court which had decided in
the proceedings when the sanction of juvenile detention had been pronounced.”® The right to
complain, as well as the above mentioned right to complain to the warden, is a significant tool
for the protection of other rights of juvenile offenders and for realisation of their guaranteed
position in the institution or facility where the pronounced sanction is being enforced. Due to
that reason, it is necessary to create a fair and efficient system to process complaints, which will
enjoy full confidence of these persons.

CONCLUSION

Although looking for adequate response to the issue of criminality amongst juveniles in
the Republic of Serbia resulted that legislator in 2006. introduced for the first time diversion
orders as specific sui generis measures, the main response to criminal behaviour of this age
category of offenders are still criminal sanctions, primarily educational measures.?® This data
unambiguously indicates that basic principles underlying the enforcement of criminal sanctions
against juveniles must be given adequate attention in theoretical and legislative, but also in
practical terms.

The LoJ nominates twelve basic principles, common for the enforcement of all criminal
sanctions against juvenile criminal offenders. These are the following: principle of personal
jurisdiction; prohibition of discrimination; individualisation in treatment; provision of condition
for acquisition of education degree; freedom of confession; health protection; prohibition
of sending to solitary confinement; prohibition to carry firearms; budget financing of the
enforcement of criminal sanctions; protection of the rights of the juvenile; right to complain, as
well as the court protection of the rights of the juvenile. The considered principles correspond to
standards established in relevant United Nations and Council of Europe documents in this area.
The exemption is the principle of prohibition to carry firearms; actually, Article 92. and Article
132. paragraph 2. of the LoJ are contradictory and mutually exclusive. Therefore it is necessary
to correct this mistake through new amendments of the existing LoJ, which have been expected
for some time now, and to adopt a solution harmonised with Rule 65. of the HR, prescribing
that staff in all institutions where juveniles are accommodated shall not be allowed to carry or
use firearms.

Consistent application of analysed principles is conditio sine qua non to achieve executive
institutionalisation. With regard to that, it is necessary to remind that executive individualisation
is not independent and separated phase of criminal law response with respect to legal and court
individualisation. On the contrary, they make organic and functional unity in the way that every
next stage in adaptation of criminal sanction contributed to realisation of its purpose. To this
end, executive individualisation is an extension of court individualisation, building up to its
results.

25 See: Article 2. paragraph 3. of ICCPR; Rule 36.3) of MSRPT; Principle 33 paragraph 4. of PPDI;
Atrticle 13 of CHRFF; Rule 70.3 of EPR,; Paragra%h 54, 2™ General Report on the CPT’s activities [CPT/
Inf (92) ?; paragraﬁ)h 36, 9" General Report on the CPT’s activities [CPT/Inf (99) 12]; Rule 76. of HR;
Article 3 garagrap 2. of the Constitution.

26 E.g.in 2010 number of juveniles who were sanctioned with criminal sanction for the committed crime
was 1.640, and number of received diversion orders was — 151 (in 59 cases diversion order was apglied by
public prosecutor for juveniles, and in 92 cases gudge for juveniles). In 2012, number of juvenile otfenders
sentenced with criminal sanction increased to 2.302, while number of diversion orders decreased to 126
(public prosecutor for juveniles applied the order in 106, and judge for juveniles in onlif 20 cases). See:
Maloletni ucinioci krivi¢nih dela u Republici Srbiji, 2010, SaopStenje br. 202, 15.07.2011, Republicki
zavod za statistiku, Belgrade, pf), 1 and 3; Maloletni ucinioci krivicnih dela u Republici Srbiji, 2012,
Saopstenje no. 200, op. cit., pp. | and 3.
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Abstract: The increased crime rate, especially in some areas on the one hand, and limited
accommodation capacity of the existent prisons on the other hand, are the reasons why the
prison overcrowding is referred to as one of the biggest problems of penitentiary system. In our
circumstances, the constant tightening of legislator and courts’ penitentiary policy increases the
issue. The constant increasing in number of persons deprived of liberty and increasing rate of
imprisonment are present in Serbia since 1991, and what most contributes to that is imposing
of short-term prison sentences. As a consequence we have overcrowded penal facilities, which
brings into question the functioning of penitentiary system and possibilities of optimal realization
of persons’ deprived of liberty rights. This paper indicates the possible ways to overcome this
problem, and related to that, the significance of applying the alternative penal sanctions, first of
all work for public interest and so called “’house arrest”, which could contribute to decreasing
in number of imposed prison sentences, i.c. number of prisoners; but also indicates certain
obstacles that prevent the use of these sanctions to the extent that corresponds to the structure
of committed crimes and characteristics of their offenders. Apart from that, it indicates the
significance of parole as institution which, if applied correctly and moderately, can contribute
to significant results in the field of prison population level control. The paper also analyzes very
poor applying of financial penalty which shows constant decrease since the introduction of new
solutions in relation to its determination and imposing, and which could certainly contribute
to diminution of imposed short-termed prison sentences if applied more frequently. On the
other hand, the number of accommodation capacities as well as the improvement of prison
life conditions can also have an impact on the overcrowding problem. In the end, it indicates
that in Serbia problem is not in the legislative aspect, but in the fact that many obstacles which
complicate the applying of legislative provisions in practice still exist. Among other things, they
relate to lack of organizational preconditions, insufficient financial support of the country, as
well as to the fact that the prevailing attitude in Serbia is imprisonment as the best way to solve
the problem of crime.

Keywords: prison sentence, prison overcrowding, alternative penal sanctions, parole,
amnesty, private prisons.

INTRODUCTION

We talk about prison overcrowding when there are more inmates in prisons than the
accommodation capacities of these facilities permit®. Thereby, the inmates are not only persons
sentenced to prison in criminal and misdemeanor proceedings but they are also persons held in
preliminary proceedings, then persons detained during criminal proceedings, as well as persons
to whom certain security measures related to liberty deprivation are imposed.

1 This paper is result of scientific and research projects realization which is financed by the Ministry
of Education, Science and Technological Development of the Republic of Serbia: Punitive reaction in
Serbia as the key element of the legal state (no. 179051), which is being carried on by the Faculty of
Law in Belgrade 2011-2014 (project manager Porde Ignjatovi¢, PhD) and Development of institutional
capacities, standards and procedures for combating organized crime and terrorism in conditions of
international integrations ({170. 179045), which is being carried on by the Academy of Criminalistic and
Police Studies in Belgrade 2011-2014 (project manaﬁer Sasa Mijalkovi¢, PhD), and Position and role of
;(azoéilch 12;'6 il’imocratic state, also carried on by the Academy of Criminalistic and Police Studies in Be