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Abstract: Freedom as one o the key values in a democratic society is 
limited by the contemporary needs o protecting the individual rom arbi-
trariness and illegality, regardless o the sphere o social lie in which the 
individual exists. is reedom, in our case reedom o movement, is deter-
mined by legal boundaries, both rom the aspect o the national ramework 
and international standards. Namely, present-day states set the realiza-
tion o human rights as one o the main goals, but also the possibility o 
restrictions due to necessity in a democratic society and with a restrictive 
approach to the basis o legal restrictions, in this case restrictions on the 
right to reedom and security o person. In accordance with that, the paper 
critically analyses the adequacy o positive legal norms that regulate deten-
tion in Serbia and research was conducted in the Prosecutor’s Oce or 
Organized Crime. In the conducted research, or the purpose o collecting 
primary data, a specially designed instrument was used - a survey ques-
tionnaire consisting o 7 questions. e aim o the research is to consider 
the adequacy o the legal norm and the eciency o its application when it 
comes to the measure o detention, but also to identiy problems in practice 
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when determining the said measure. e results o the research indicate 
that the reorm o the measure o detention is necessary, not only rom the 
aspect o the national ramework, but also the degree o harmonization 
with contemporary comparative criminal procedure legislation and Euro-
pean standards o deprivation o liberty.

Keywords: detention, eciency, organized crime, European standards, 
Serbia

Introductory considerations
T right to rdom o movmnt rprsnts on o th undamn

tal human rights, which in som stats has bn raisd to th rank o a 
constitutional principl, as is th cas in Srbia. In accordanc with th 
statd rgarding th importanc o th intrnational standard, but also 
th gnsis o standardization o th right to librty and scurity o th 
prson, w can conclud that th issu o lgality o dprivation o lib
rty is not just an issu to b dalt with by on stat, but an assssmnt 
o dmocracy, ralization o th postulats o th rul o law, and th rul 
o law in gnral in a contmporary criminal procdur. Howvr, th 
provision o th right to librty and scurity o th prson is not only a 
rction o a contmporary socity, but  obsrving rom th aspct o 
historical gnsis  th right to rdom and scurity o th individual 
appars with th rst proclamations o undamntal rights, indicating 
its importanc and ncssity which will nsur its ull ralization. T 
right to librty and scurity o th prson mans librty undrstood in 
th classical, physical sns, rdom o movmnt, whras scurity, 
although not sparatd autonomously in rlation to rdom, is an aspct 
o th prohibition o arbitrary dprivation o librty. In addition to an 
adquat normativ ramwork, it is ncssary to nsur consistncy o 
th national ramwork with th intrnational on, both through ad
quat implmntation o ratid intrnational documnts, amndmnts 
and adoption o nw lgal txts, but also through provision o adquat 
mchanisms or improving th position o intrnational standard limits 
through stratgic ramworks.

T right to librty is alrady providd or in th Univrsal Dclara
tion o Human Rights,1 and ar that, th procss o activ standardiza

1 Adoptd and promulgatd by Unitd Nations Gnral Assmbly Rsolution 217A III o 10 
Dcmbr 1948 
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tion o this right and th duty to rspct it at th global lvl continud 
with othr intrnational documnts.

In accordanc with ratid intrnational documnts, but also doc
umnts blonging to so law, Srbia has adquatly implmntd th 
intrnational lgal standard o th right to librty and scurity o th pr
son and through th rormd normativ ramwork it has succssully 
rspondd to th rquirmnts st in th Europan Convntion hrin
ar: EC.2

Detention in Serbian criminal procedure legislation and 
European standards

Dtntion as th most svr masur or nsuring th prsnc o 
th dndant in criminal procdings, through th principls o lgal
ity and ultima ratio, sts important dmands on contmporary, dmo
cratic stats, th dmands to apply intrnational standards rgarding th 
lgality o rstrictions, and in cas o dtntion th right to librty and 
scurity Bjatović, 2010. Accordingly, th critical analysis o normativ 
solutions and practical application o dtntion masurs rquirs valid 
comparativ thortical xplanations o a numbr o controvrsial issus 
rlatd to dtntion in th criminal procdur lgislation o Srbia, but 
also complianc with Europan standards, i.., th standards providd 
by th EC. Namly, th Criminal Procdur Cod o Srbia hrina
tr: CPC3 stipulats that dtntion may b ordrd against a prson or 
whom thr is a rasonabl doubt that h or sh has committd a criminal 
ons i: a spcic prson is hiding or his idntity cannot b stablishd 
or as an accusd obviously avoids coming to th main trial or i thr 
ar othr circumstancs that indicat th dangr o scap; thr ar cir
cumstancs which indicat that thy will dstroy, concal, altr or alsiy 
th vidnc or tracs o th criminal ons or i spcial circumstancs 
indicat that thy will obstruct th procdings by inuncing witnsss, 
accomplics or concalrs; spcial circumstancs indicat that in a short 
priod o tim h or sh will rpat th criminal ons or complt 

2 European Convention on Human Rights 2003, Ofcial Gaztt o th Srbia and Montngro, 
No. 9/2003 

3 Criminal Procedure Code, Ofcial Gaztt o th Rpublic o Srbia, No. 72/2011, 101/2011, 
121/2012, 32/2013, 45/2013, 55/2014, 35/2019, 27/2021, and 62/2021
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th attmptd criminal ons or commit th criminal ons h or sh 
thratns to commit; that th criminal ons chargd against thm is 
punishabl by imprisonmnt or a trm xcding tn yars, i.. impris
onmnt or a trm xcding v yars or a criminal ons with l
mnts o violnc or a rstinstanc court sntnc o v yars or mor, 
and th mannr o xcution or th svrity o th consquncs o th 
criminal ons hav ld to public disturbanc which may jopardiz 
th unimpdd and air conduct o criminal procdings.4 In accordanc 
with th statd conditions or dtrmining dtntion and th dgr o 
consistncy with Europan standards, th EC stipulats that th lmnt 
o lgality o dprivation o librty masurs is manistd through th 
national and intrnational ramwork, i.., dprivation o librty has to 
b in accordanc with national law, both substantiv and procdural, and 
that th abov provisions ar in lin with th EC Wolrum, Dutsch, 
2007; Schabas, 2015. Accordingly, it is ncssary that a crtain criminal 
ons or which thr is a rasonabl doubt that th prson has com
mittd, b providd by th provisions o substantiv law, as wll as in 
cas o dprivation o librty to mt procdural guarants providd by 
national law or ailur to comply with th obligation national law Pau
lus, 2015; Mowbray, 2004. Howvr, th dtrmination o th intrna
tional ramwork dos not ull th lgality o dprivation o librty only 
at th national lvl, but it is also ncssary that th provisions o national 
law b in accordanc with th EC, which would man that dprivation 
o librty Mijalković, Čvorović, uranjanin, 2018 can b undrtakn in 
accordanc with national law, but i th abov provisions ar not harmo
nizd with th intrnational standard, i.. i it is an arbitrary dprivation 
o librty5, it is an illgal dprivation o librty. T EC stipulats that: 
”Evryon has th right to librty and scurity o prson. No on shall b 
dprivd o thir librty xcpt in th ollowing cass and in accordanc 
with a procdur prscribd by law.” T grounds rlating to dtntion 
ar dtrmind as ollows: ‘’in th cas o lawul arrst or dprivation 

4  Articl 211, paragraph 1, itms 1, 2, 3, 4 o th Criminal procdur cod
5  In th cas o Baranowski v. Poland rom Octobr 2, 2007. Appl. no. 39742/05 th applicant 

was arrstd in 1993. Following th indictmnt, th accusd could b hld in custody until 
trial at Polish law, without a spcial court dcision. T Court concludd that th provisions o 
national law did not provid sufcint guarants or protction against arbitrary dprivation 
o librty, as it did not contain a valid basis or dtntion in law prscribd by law Jakšić, 
2006, p. 127. 
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o librty or th purpos o bing brought bor a comptnt judicial 
authority on suspicion o having committd a criminal ons or whn 
it is rasonably considrd ncssary to prvnt th commission o a 
criminal ons or scap ar its xcution’’.6

In accordanc with th abov, w can s that th xtnsiv approach 
whn it coms to th rasons or dtntion in th criminal procdur 
lgislation o Srbia in rlation to th EC is considrd lgitimat, givn 
th lgal, political hritag o our country and th ld o r assss
mnt, and whn it coms to th rlvant provisions o th CPC, w can 
classiy thm into our groups: th risk o scap, th risk o obstruction 
o justic, th nd to prvnt crim and th nd to prsrv public 
ordr. Howvr, a critical analysis is rquird as rgards th lgal solution 
that rrs to th matrial condition or ordring dtntion, and that is 
rasonabl suspicion Bjatović, 2014a; Škulić, 2014a. Namly, w can 
stat that a highr dgr o suspicion is rquird or dtntion than or 
initiating criminal procdings grounds or suspicion, and as an argu
mnt w can prsnt in support o this act is th importanc o th right 
to rdom and scurity in a dmocratic socity and th rul o law. 
Howvr, viwd rom th aspct o th national ramwork, a justid 
qustion ariss as to whthr this would man that th public proscutor 
Bjatović, 2014b in th cas o a motion or dtntion in th invstiga
tion, would hav to spcically xplain th acts that would support th 
xistnc o rasonabl suspicion ncssary or dtntion, bcaus 
grounds o suspicion ar only rquird to initiat an invstigation. W 
ar o th opinion that in practic o public proscutor’s ofcs, no dis
tinction is mad in dtrmining th dgr o suspicion in rlation to 
initiating criminal procdings and ordring dtntion, but that in ach 
spcic cas th public proscutor’s ofc is guidd only by th rasons 
providd by th CPC or ordring dtntion. In any cas, in addition to 
th normativ laboration and rsarch conductd in th Proscutor’s 
Ofc or Organizd Crim, this issu rquirs valid thortical consid
rations and considration o th viws xprssd by rspondnts during 
th rsarch on this issu, as a signicant actor in implmnting th 
ctivnss o th application o this lgal norm, namly th masur o 
dtntion. Also, on o th ky lmnts o lgality o dprivation o lib
rty, in this cas dtntion, is th goal to b achivd by limiting th 

6  Articl 5, paragraph 1, itm c o th EC
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intrnational standard. In accordanc with th EC Vrind, 2016; Ovy, 
Whit, 2002; Grabnwartr, 2003, it is bringing bor th comptnt 
judicial authority and th dtrminant o judicial authority, i.. acting on 
th statd basis in ordr to nsur th prsnc o th dndant in crim
inal procdings and not in any othr typ o pnalty procdings, which, 
in accordanc with th rstrictiv intrprtation o th court, xcluds 
th misdmanour court, i.. dprivation o librty in misdmanour 
procdings. T dtrminant o th goal, i.., bringing bor th com
ptnt judicial authority, xcluds lawul dprivation o librty with 
som othr goal, such as prvntiv dtntion, but that o ipso dos not 
man that i criminal procdings ar not initiatd or suspndd or 
acquittd, th dprivation o librty was illgal, but that it was ncssary 
that such an intntion xistd at th tim o dprivation o librty. An 
xampl o th statd lawul dprivation o librty, without criminal pro
cdings bing initiatd, is th masur o kping a suspct in custody.7 
Howvr, this dos not man that th aim o bringing bor th comp
tnt judicial authority justis th duration o th dtntion masur 
indnitly, without th possibility and nd or rviw. T duration o 
dtntion is dtrmind according to spcic circumstancs and it is 
ncssary to rviw th dcision in crtain tim intrvals, which in 
accordanc with th CPC, th panl is obligd to xamin without th 
proposal o th partis and dnc counsl whthr thr ar still ra
sons or dtntion and to dcid on xtnsion or trmination o dtn
tion, ar th xpiration o th total o thirty days until th conrmation 
o th indictmnt, and ar th xpiration o th total o 60 days ar th 
conrmation o th indictmnt until th issuanc o th rst instanc 
vrdict.8 Also, th EC proclaims that anyon who is arrstd or dprivd 
o librty in accordanc with th itm c o th EC will b brought bor 
a judg or othr ofcial dsignatd by law to prorm judicial unctions 
without dlay and grantd th right to b trid within a rasonabl tim 
or to b rlasd pnding trial.9 T dcision to trminat dtntion shall 
b mad by th court whn th rasons or its dtrmination cas to 
xist, but th rlationship btwn th proscutorial invstigation in th 
party modl o criminal procdings and th duration o dtntion in 

7 Articl 294 o th CPC
8 Articl 216, paragraph 3 o th CPC
9 Articl 5, paragraph 3o th EC
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th invstigation is considrd justid rom th aspct o air trial Sum
mrs, 2007 and th right to librty and scurity o a prson. Namly, 
analysing th right to a air trial and th qual position o partis in crim
inal procdings Škulić, 2014b through quality o arms and bringing 
bor th comptnt judicial authority without dlay, and th lngth o 
dtntion, givn that dtntion in th invstigation is proposd by th 
public proscutor Čvorović, 2015, but that th public proscutor is an 
ntity that prsnts vidnc, which ar som o th conditions or ordr
ing or trminating dtntion, a justid qustion ariss as to th possibil
ity o violating th right to a air trial and th right to librty and scurity 
o prson. Accordingly, th qustion justiably ariss as to whthr, i 
dtntion is ordrd du to th possibility o inuncing witnsss,10 it 
shall b rvokd whn th last witnss is xamind by th public pros
cutor, and thr is not anothr basis or its xtnsion; whthr thr is a 
dangr o vidntiary obstruction by th public proscutor and dtn
tion Škulić, 2019 lasting longr than it should. W ar o th opinion 
that th answr in th mntiond cas could b afrmativ, which would 
lad to a violation o Articl 5 paragraph 3 o th EC, bcaus th Euro
pan Court considrs that any dlay in criminal procdings without a 
justid rason, whil kping a prson in dtntion without considr
ing altrnativ masurs to dtntion is a violation o this articl.11 
Namly, whn it coms to dtrmining altrnativ masurs to dtn
tion, th position o th Europan Court rgarding th rasons or dtr
mining bail, i.., th obligatory trmination o dtntion, is in th cas o 
ight risk. In contrast, th CPC o Srbia proclaims svral grounds or 
bail,12 which in accordanc with th intrprtation o th position o th 
Europan Court Amatrudo, WilliamBlak, 2015; Lach, 2006; Grr, 
2006 would indicat th obligation to trminat dtntion only in th 
abov cas, whil othr grounds or dtrmining bail would b o an 
optional natur. raditionally, th Srbian CPC rcognizs bail as an 
altrnativ to dtntion whn a prson nds to b dtaind or is alrady 
in dtntion bcaus his or hr idntity is hiddn or cannot b stab
lishd, or h or sh apparntly avoids apparing at th main trial as a 
dndant, or i thr ar othr circumstancs that indicat th dangr o 

10 Articl 211, paragraph 1, itm 2 o th CPC
11 Dervisi v. Croatia, No. 67341/10, Judgmnt o ECHR o th Court on Mrits and Just 

Satisaction, 25.9.2012 
12 Articl 202 o th CPC
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a ight risk.13 T nw CPC xpands th list o grounds or dtntion 
whr it is possibl to rplac dtntion with bail. Howvr, th lgal 
chang rquirs a critical rviw and a dpr thortical analysis. T 
lgislator stipulats that bail may b an altrnativ to dtntion i dtn
tion is ordrd or a criminal ons punishabl by imprisonmnt or 
mor than tn yars, or imprisonmnt or mor than v yars or a 
criminal ons with lmnts o violnc or i h or sh is sntncd to 
v yars in prison or mor by a rst instanc court dcision, and th 
mannr o xcution and svrity o th consquncs o th criminal 
ons hav disturbd th public in a way that may jopardiz th unim
pdd and air conduct o criminal procdings.14 W considr illogical 
th lgal provision by which bail rplacs dtntion in th vnt o a 
”public disturbanc”. Dos that man that i dtntion is rplacd by bail 
undr th statd condition, th public will no longr b disturbd? Also, 
th gnral condition or th application o bail is th promis o th 
dndant that h or sh will not hid and that h or sh will not lav 
thir rsidnc without th approval o th court.15 T statd condition 
is typical or dtrmining bail in th cas whn dtntion is ordrd du 
to th ight risk, othrwis thr is no connction btwn th dnd
ant’s promis not to hid and th statd grounds or bail Banović, 2019. 
Also, whn dtrmining th amount o bail, th court taks, among othr 
things, th dgr o ight risk, which is primarily rlatd to th tradi
tional grounds or dtrmining bail, and that is th dangr o scap.

Also, whn it coms to th aormntiond grounds or ordring 
dtntion, i.., th ight risk, it is ncssary to not that whn it coms 
to th actions o th Proscutor’s Ofc or Organizd Crim, on th 
grounds or dtrmining dtntion in accordanc with th gravity o th 
criminal onc ar th ons stipulatd in Articl 211 paragraph 1 point 
4 o th CPC,16 although, givn th intrnational charactr o organizd 
crim onss, th rason ”ight risk” would hav complt lgal and 

13 Articl 211, paragraph 1, itm 4 o th CPC
14 Articl 211, paragraph 1, itm 4 o th CPC
15 Articl 202, paragraph 1 o th CPC
16 Dtntion ordrd or a criminal ons punishabl by imprisonmnt or a trm xcding tn 

yars, i.., a sntnc o mor than v yars or a criminal ons with lmnts o violnc 
or i th rst instanc court sntncd him or hr to v yars or mor, and th mannr 
o xcution o criminal onss hav ld to public disturbanc which may jopardiz th 
unimpdd and air conduct o criminal procdings
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political justication. Also, whn it coms to th stipulatd rason or 
ordring dtntion or th most srious crims, th trm ”public distur
banc” is poorly ormulatd in lgal and tchnical sns; it is xtrmly 
undmocratic in natur, or how is it up to th court to stimat that 
public disturbanc has occurrd and that it may lad to unimpdd 
and air conduct o criminal procdings? It is spcially important to 
mntion that th rcnt court practic, in addition to disturbing th 
domstic public, also uss th trm ”disturbing th world public”, which 
is vn mor indnit. T statd lgal imprcision can lad to inad
quat application o th lgal norm, i.., abus o th norm, which in th 
nd can rsult in infcincy o th criminal procdur and violation 
o th intrnational standard o th right to librty and scurity o th 
prson.

W can stat that thr ar crtain thortical doubts, i.., that th 
issu o dtntion is insufcintly laboratd in th CPC o Srbia, but 
a justid qustion ariss whthr th rcnt proscutorial practic, 
whn proposing dtntion, acts in accordanc with lgal provisions and 
whthr it intrprts th insufcintly rgulatd lgal solutions in accord
anc with ratid intrnational documnts, primarily th EC. Namly, 
th fcincy in th application o th dtntion masur rquirs, in 
addition to th adquacy o th lgal norm, its adquat application, and 
this rsarch will rval th dgr o adquacy o th application o th 
lgal norm, whthr it is ncssary to rorm th lgal txt and whthr 
Srbia succssully mts th rquirmnts o intrnational lgal doc
umnts, which ar implmntd by contmporary criminal procdur 
lgislations.

Research objectives, hypotheses and methods
T objctivs o th rsarch as rgards dtntion in th criminal 

procdur lgislation o Srbia ar:
1. rviwing th adquacy o th normativ ramwork o Srbia 

whn it coms to dtntion;
2. idntiying problms in th practical application o th dtntion 

ordrd by th Proscutor’s Ofc or Organizd Crim;
3. rviwing th dgr o harmonization o th normativ 

rgulation o dtntion in th criminal procdur lgislation o 
Srbia with Europan standards.
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In accordanc with th statd goals o th rsarch, th ollowing 
hypothss wr st:

H0: T Criminal Procdur Cod o Srbia adquatly rgulats th 
masur o dtntion;

H1: It is ncssary to rorm th masur o dtntion, in trms o 
spciying crtain trms, and this is obsrvd rom th aspct o th ral
ization o th fcincy o criminal procdings and harmonization with 
Europan standards and contmporary comparativ criminal procdur 
lgislation.

Sample description
During Jun 2022 a survy was conductd among public proscu

tors in th Proscutor’s Ofc or Organizd Crim, which was ormd 
or th trritory o Srbia. T rsarch involvd 21 public proscutors, 
dputy public proscutors, and proscutorial associats who had work 
xprinc in ordring dtntion. Bor th bginning o th survy, th 
rspondnts wr inormd about th goal and purpos o th rsarch, 
that th survy is anonymous and that individual answrs will not b pr
sntd, but th rsults obtaind only on th total sampl will b usd.

Survey questionnaire
For th purpos o collcting primary data, a spcially dsignd 

instrumnt was usd  a survy qustionnair consisting o 7 qustions. 
T qustions rrrd to th attituds o public proscutors on th ad
quacy o th normativ rgulation o dtntion in th Criminal Proc
dur Cod, th dgr o proposing altrnativ masurs to dtntion, 
th ullmnt o th conditions or a spcial xplanation o th justica
tion o proposing dtntion, tc. For th purpos o statistical procssing 
o collctd data, th statistical mthod at th lvl o dscriptiv statis
tics was applid, and or that purpos th SPSS sowar packag was 
usd vrsion 20.17 

17 IBM SPSS ID: 729327.
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Results
In accordanc with th goals o th rsarch and rsarch qustions, 

ar th conductd rsarch, th ollowing rsults wr obtaind or 
th topic ”Dtntion in th criminal procdur lgislation o Srbia and 
xprincs o th public proscutor’s ofc or th organizd crim  
non complianc with Europan standards?

o the question: “Do you consider detention an important instru-
ment or detecting and proving criminal oences o organized crime 
and its perpetrators?”, the respondents answered as ollows:

Table 1 - Detention as an important instrument or detecting and 
proving criminal oences o organized crime and its perpetrators

Response: Yes No
Numbr and 
prcntag o 
rspondnts

N % N % 

8 38.1 13 61.9

According to th data rom abl 1, w can conclud that whn 
it coms to dtntion as an important instrumnt or dtcting and 
proving criminal oncs o organizd crim and its prptrators, 13 
rspondnts do not considr dtntion an important instrumnt o lgal 
policy or criminal oncs o organizd crim and its prptrators, 
whil 8 rspondnts xprssd a positiv attitud on this issu, which 
is not an ncouraging act. Namly, dtntion, in addition to achiving 
th ky goal o standardization, which is to nsur th prsnc o th 
dndant in criminal procdings, also contributs to th ralization 
o othr actors o criminal procdings fcincy such as th right to 
vidnc, trial within a rasonabl tim, and in accordanc with th con
ductd rsarch, it is obvious that a signicant prcntag o th statd 
goals wr not rcognizd by th ntitis proposing th statd masur 
o dtntion.

o the question: “Do you ofen suggest ordering dete nti on?”, the 
respondents answered in the ollowing way:

Table 2 - Detention and requency o ordering
Response: Never Rarely Occasionally Ofen Always

Numbr and 
prcntag o 
rspondnts

N % N % N % N % N % 

0 0 0 0 4 19 16 76.2 1 4.8
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According to th data rom abl 2, th largst numbr o rspond
nts answrd that thy on proposd a masur o dtntion, a sig
nicantly smallr numbr o rspondnts proposd th masur occa
sionally, whil only on rspondnt always did so. W can stat that in 
accordanc with th abov rsult, in practic, th subjcts proposing this 
masur rcognizd th importanc o dtntion, which conrms th 
lgal and political justication o th trnd o incrasing th numbr o 
ordrs o th masur o dtntion, which is gradually bcoming a rul 
rathr than xcption.

o the question: “Do you decide on another measure to ensure the 
presence o the deendant in the criminal proceedings rather than on 
the measure o detention?”, the respondents answered as ollows:

Table 3 - Detention and alternative measures to ensure the presence o 
the deendant in criminal proceedings

Response: Never Rarely Occasionally Ofen Always Did not 
respond

Numbr and 
prcntag o 
rspondnts

N % N % N % N % N % N % 

0 0 5 23.8 13 61.9 1 4.8 0 0 2 9.5

According to th data rom abl 3, w can s that th largst numbr 
o rspondnts occasionally opt or anothr masur to nsur th prs
nc o th dndant in criminal procdings rathr than or dtntion, 
a signicantly smallr numbr o rspondnts rarly, whil on rspond
nt on. Ts rsults rquir a critical attitud whn it coms to th 
masur o dtntion as th ultima ratio masur to nsur th prsnc 
o th dndant in criminal procdings, which is obviously not takn 
into account in practic whn applying th lgal norm, i.., proposing 
a masur o dtntion. Also, it should b born in mind that th goals 
o anticipating all masurs to nsur th prsnc o th dndant ar 
almost idntical, whil spcial mphasis should b placd on spciying 
and dlimiting th conditions or th application o masurs to nsur 
th prsnc o th dndant in criminal procdings.

o the question: “Do you think that detention is adequately regu-
lated by the CPC and that it allows you to adequately apply the legal 
norm?”, the respondents answered as ollows:
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Table 4 - Detention and adequacy o the normative ramework
Response: Yes, very well Yes, but not in all 

provisions No

Numbr and 
prcntag o 
rspondnts

N % N % N % 

7 33.3 14 66.7 0 0

According to th data rom abl 4, th largst numbr o rspond
nts answrd that dtntion is adquatly rgulatd by th CPC in 
most provisions, not in all, whil also a signicant numbr o rspond
nts statd that dtntion is vry wll rgulatd by th CPC and allows 
adquat application o th lgal norms. In accordanc with that, th 
statd attituds indicat that th normativ laboration o th masur o 
dtntion is to a larg xtnt adquat, but that rorm is still ncssary 
with th aim o mor fcint application o th lgal norm.

o the question: “When it comes to criminal acts o organized 
crime, do you decide to order detention based on the condition pro-
vided in Article 211 paragraph 1 point 4 o the CPC or based on 
the condition rom Article 211 paragraph 1 point 1 o the CPC, in 
accordance with the international character o criminal oences o 
organized crime?”, the respondents answered as ollows:

Table 5 - Detention and speciying the conditions or application o the 
measure

Response:

I rather decide on the 
condition provided in 
Article 211 paragraph 

1 item 4 o the CPC

I rather decide on the 
condition provided in 

Article 211 paragraph 1 
item 1 o the CPC

Did not 
respond

Numbr and 
prcntag o 
rspondnts

N % N % N % 

0 0 16 76.2 5 23.8

According to th data rom abl 5, th largst numbr o rspond
nts answrd that whn proposing th dtrmination o a masur o 
dtntion, thy dcid on th condition providd or in Articl 211 par
agraph 1 point 1 o th CPC, i.., among othr things, du to th ight 
risk, whil v rspondnts did not answr th qustion or bliv that 
vrything dpnds on th spcic cas. Accordingly, w bliv that 
ordring dtntion, intr alia, du to th ight risk, would b mor ad
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quat in th cas o organizd crim, viwd rom th aspct o justiy
ing th rstriction o th intrnational standard o dprivation o librty, 
givn that th trm public disturbanc is much mor difcult to lab
orat and thr would b a gratr possibility o illgal dprivation o 
librty and rsponsibility bor th Europan Court.

o the question: “When presenting evidence in the in ve sti ga  tion, 
do you take into account the implementation o Article 5 pa ra graph 
3 o the EC (bringing beore the competent judicial authority without 
delay), when detention was ordered due to the danger o evidentiary 
obstruction o the deendant as a reason or ordering detention (e.g., 
examination o witnesses)?”, the respo n de nts answered as ollows:

Table 6 - Detention and evidentiary obstruction o the deendant
Response: Yes No Did not respond

Numbr and 
prcntag o 
rspondnts

N % N % N % 

19 90.5 1 4.8 1 4.8

According to th data rom abl 6, almost all rspondnts answrd 
that thy tak into account th implmntation o Articl 5 paragraph 3 o 
th EC bringing bor th comptnt judicial authority without dlay, 
whn dtntion was ordrd du to th dangr o vidntiary obstruc
tion o th dndant, only on rspondnt answrd ngativly, whil 
on did not stat his position on th said issu. In accordanc with th 
abov data, w can conclud that th application o th lgal norm taks 
into account th tim dtrminant whn a prson is in dtntion, which 
is xtrmly important both rom th aspct o th national ramwork 
and intrnational standards o dprivation o librty.

o the question: “Do you explain in the proposal or ordering 
detention with special acts the grounded suspicion that is necessary 
or ordering detention?”, the respondents answered as ollows:

Table 7 - Detention and grounded suspicion as a condition or ordering 
detention

Response: Never Rarely Occasionally Ofen Always
Numbr and 
prcntag o 
rspondnts

N % N % N % N % N % 

0 0 0 0 0 0 0 0 21 100
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According to th data rom abl 7, all rspondnts answrd that 
thy always xplain th groundd suspicion ncssary or ordring 
dtntion in th proposal or ordring dtntion. W considr xtrmly 
important th ullmnt o th statd basis in th practical conduct o 
th subjcts in charg o proposing dtntion, considring that th ra
soning o th groundd suspicion is an xtrmly important lmnt o 
th lgality o dprivation o librty.

Discussion
T conductd analysis o th subjct mattr, both through a tho

rtical approach and th rsarch conductd in th Proscutor’s Ofc 
or Organizd Crim, indicats th nd to continu working on th 
rorm o th criminal procdur lgislation o Srbia, including th 
masur o dtntion. Namly, th lgal norm as wll as th adquacy 
o th application o th lgal norm rprsnt an important instrumnt 
o th fcincy o th criminal procdur and has bn th subjct o 
critical analysis by th scintic and prossional public or many yars. 
Accordingly, dtntion is an important instrumnt or ralizing th f
cincy o dtcting, proving and proscuting criminal oncs o organ
izd crim, and only i it is dtrmind in accordanc with lgal norms 
and Europan standards, w can talk about th lgality o dprivation o 
librty and adquat application o th law. Othrwis, th consquncs 
or Srbia can b signicantly gratr, rom th possibility o abus o 
th lgal norm, infcincy o criminal procdings, to rsponsibility 
bor th Europan Court or violating th right to librty and scu
rity o prson. Also, th conductd rsarch showd that th majority o 
rspondnts bliv that dtntion is adquatly rgulatd by th CPC 
and nabls adquat application o th lgal norm, and that in th appli
cation o th lgal norm rgarding th grounds or dtrmining dtn
tion providd in Articl 211 paragraph 1 point 1 o th CPC and Articl 
211 paragraph 1 point 4 o th CPC, rspondnts rathr dcid to us th 
grounds providd in Articl 211 paragraph 1 point 1 o th CPC.18 Also, 

18  Dtntion ordrd or a criminal ons punishabl by imprisonmnt or a trm xcding 
tn yars, i.., a sntnc o mor than v yars or a criminal ons with lmnts o 
violnc or i th rst instanc court sntncd him or hr to v yars or mor, and th 
mannr o xcution o criminal onss has ld to public disturbanc which may jopardiz 
th unimpdd and air conduct o criminal procdings.
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th practic in th application o this masur causs controvrsy in th 
public, i.., that th dndants ar not dtaind as long as thy should 
b or that th dtntion is quickly trminatd, which is rctd in th 
public as th rlas o th dndant and insufcintly fcint work o 
th judiciary. In accordanc with th conductd rsarch, w can s that 
a dtntion masur is on proposd, which is justid rom th aspct 
o th purpos o anticipating th said masur, but it raiss a justid 
qustion o th ultima ratio o th charactr o th said masur and th 
possibility o violation o th right to b brought bor th comptnt 
judicial authority without dlay. Namly, th rsarch has shown that 
whn dciding on proposing dtntion or som othr masur to nsur 
th prsnc o th accusd in criminal procdings, public proscutors 
usually dcid to propos dtntion. W bliv that in practical conduct, 
th possibility o dtrmining othr masurs to nsur th prsnc o 
th dndant should b considrd rst, and dtntion as th ultimat 
ratio o a masur o dprivation o librty in th nd, and that vn ar 
ordring dtntion, or th duration o th masur, th xistnc o acts 
in support o th justication o th xtnsion o dtntion should b 
constantly rviwd, as wll as th possibility o proposing altrnativ 
masurs to nsur th prsnc o th accusd in criminal procdings. 
In this way, th standard o bringing th accusd bor th judiciary 
without dlay and th lgality o dprivation o librty would b nsurd. 
Howvr, in ordr or dtntion and othr altrnativ masurs to nsur 
th prsnc o th accusd in criminal procdings to b ralizd, it is 
ncssary to dirntiat th way o spciying th conditions o thir 
application, not only in nam but also in gravity o oncs, which is not 
th cas or now. In this way, in practic, othr masurs would b pro
posd mor on than th masur o dtntion. Also, whn it coms to 
rspcting th standard o bringing bor th comptnt judicial author
ity without dlay, w can s that in practic, public proscutors rspct 
this principl and that this is yt anothr indicator o th adquacy o th 
lgal norm prtaining to dtntion. In addition to th statd acts o th 
lgality o th intrnational standard, th importanc o rasoning with 
spcial acts o th xistnc o rasonabl suspicion ncssary or ordr
ing dtntion was mphasizd, considring that th invstigation, within 
which dtntion can b ordrd, is initiatd on grounds or suspicion. 
Accordingly, th rsults o th rsarch show that almost all subjcts in 
charg o proposing dtntion in th Proscutor’s Ofc or Organizd 



21БЕЗБЕДНОСТ 1/2023

ОРИГИНАЛНИ НАУЧНИ РАДОВИ

Crim xplain with spcial acts th rasonabl suspicion that is ncs
sary or ordring dtntion and or th lgality o dprivation o librty 
as intrnational lgal standard.

Conclusion
In accordanc with th abov, w can conclud that th masur o 

dtntion is adquatly normativly laboratd and nabls adquat 
application o th lgal norm, but also that it is ncssary to continu 
work on th procss o rorming th criminal procdur lgislation o 
Srbia and liminat th obsrvd shortcomings in standardizing th 
masur o dtntion spcially whn it coms to spciying and dlim
iting th conditions or th application o dtntion masur with othr 
masurs to nsur th prsnc o th dndant in criminal procd
ings, which would contribut to a mor signicant us o othr masurs 
in rlation to th dtntion masur, which is not th cas now. At th 
sam tim, in that way, th standard o bringing bor th comptnt 
judicial authority would b ralizd to a gratr xtnt without dlay. 
Also, it is ncssary to spciy and mor clarly dn th concpt o 
public disturbanc, which whn ordring dtntion on that basis and 
insufcint rasoning can b a rathr controvrsial basis or th lgality 
o dprivation o librty both rom th aspct o national ramwork and 
th intrnational standard o rdom and scurity o a prson. I w add 
to th abov th act o a considrabl amount o compnsation that th 
stat should pay in cas o illgal dprivation o librty, th prviously 
prsntd critical rviw o th normativ rgulation o dtntion and 
th lgality o dprivation o librty bcoms vn mor important.
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Притвор у кривичном процесном законодавству 
Србије и искуства тужилаштва за организовани 

криминал – (не)усклађеност са европским 
стандардима?

Апстракт: Слобода као једно од кључних вредности у демо-
кратском друштву ограничена је савременим потребама заш тите 
појединца од произвољности, незаконитости, без об зи ра у којој 
сфери друштвеног живота појединац егзистира. Наве де на слобода, 
у нашем случају слобода кретања је одређена зако н ским грани-
цама и то како посматрано са аспекта националног ок вира тако 
и међународних стандарда. Наиме, савремене др жа ве као један од 
главних циљева постављају остварење људских пра ва, али исто 
тако и могућност ограничења из разлога нео п хо д  ности у демократ-
ском друштву и уз рестриктивни приступ ос но ва законитог огра-
ничења, у овом случају ограничења права на слободу и безбедност 
личности. У складу са тим, у раду је кри ти чки анализирана аде-
кватност позитивноправних норми које ре гу ли шу меру притвора 
у Србији и спроведено је истраживање у Ту жи лаштву за организо-
вани криминал у Србији. У спроведеном истра живању, у сврху при-
купљања примарних података кори ш ћен је посебно конструисан 
инструмент – анкетни упитник који је био сачињен од 7 питања. 
Циљ истраживања је сагледавање адекватности законске норме и 
ефикасности њене примене када је реч о мери притвора, али и уоча-
вања проблема у пракси при ли ком одређивања наведене мере. Резул-
тати истраживања указују да је неопходна реформа мере при-
твора и то не само посма тра но са аспекта националног оквира, 
већ и степена усаглашености са савременим компаративним кри-
вичнопроцесним законодав с тви ма и европским стандардима мера 
лишења слободе. 

Кључне речи: притвор, ефикасност, организовани кри ми нал, 
европски стандарди, Србија.


