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NPYHLATI NE BIS IN IDEM Y
| PUIMCKOM CTATYTY

Tujana lUlypaan

Toaruyujcka akademuja, beozpao

Ancrpakt: Hauwn Ha koju he Mehynapoann
KPUMBMYHM CYA 3aCHOBAaTM HAAAEKHOCT U OTIIO-
UMHBATH  [IPOLIECYMpatbe CAYYajeBa, MpPeACTaBAa
HAjBKHMJM ACTIEKT OAHOCAa MehyHapoarn cya,
— Apxasa. [Tpuximn ne bis in idem npumerseH y
PuMckoM cTaTyTy HEMMHOBHO je IpeTprieo U3BecHe
NPOMEHE Y OAHOCY Ha MPUHLMUIT KOjU je OIILITeN03HaT
Ca CTAHOBMILITA HALMOHAAHMX MPaBa. AHaAM3a OBOT
NPUHLMIIA Y BUAY Y KOMe je nIpuMeseH Y Pumckom
CTaTYTy AOBEAa je AO 3aK/byuKa AQ Ce OBaj ITPUHLMIT
| MOXe pasymMeTu M IIPUMEHUTU Y TOTIYHOCTU MU
MIPaBMAHO CaMO Y CIpe3d ca NPUHLMIIOM KOMIIAe-
W MEHTapHOCTH.

Kmvyune peun: Pumckn craryr, MehyHapoanu
KPMBUYHU CYA, IPUHIIMI Ke bis in idem, npuHLmI
KOMITA€MEHTapHOCTH

YBOA

Nebisin idemje jeaaH OA TeMesSHUX PUHLIATIA,
mpabeH y TOTOBO CBe MOAepHe IpaBHe
acreme. To je crapu npuHuMn, HacAebe
10BEYAHCTBA, MPUHLIAIT KOjU AQHAC MPUIIAAA
I HALMOHAAHOM ¥ MehyHapoAHOM TpaBy.
OBaj mMpuHLMIT yTMYe Ha (YHKUMOHMCARE
[EAOKYTTHOI TIPaBHOI CUCTeMa OMAO Aa
10CMAaTpPaMO HALMOHAAHO UAM MebyHapoaAHO
1paBO OABOjeHO OMAO Y Cripesm.

Kao TaxaB, OH UMa CBOje yoOU4ajeHo 3HaueHbe
i ratio. 3HaYere ce Hajyellhe uspaxana pe-
1 WIMa AQ jeAHOj ocobu He Moxe 6butu cyheno
BUUIE TTYTa 32 jJeAHO MCTO AeA0. YobuuajeHo
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PRINCIPLE NE BIS IN IDEM IN
THE ROME STATUTE

Tijana Surlan

Police Academy, Belgrade

Summary: The manner of establishing the
jurisdiction by the International Criminal Court
and commencing of the procedure presents the
most important aspect of the relation between
the International court and State. Principle ne
bis in idem as applied at the Rome Statute was
inevitably changed when comparing to the
principle commonly known in the national law.
The analyses of this principle as applied in the
Rome Statute has brought up the conclusion that
this principle can be understood and applied fully
and correctly only in the conjunction with the
principle of complementarity.

Key words: Rome Statute, International Criminal
Court, ne bis in idem principle, complementarity
principle

INTRODUCTION

Ne bis in idem presents one of the corner-stone
principles built in probably all modern legal
systems. This is an ancient principle, heritage
of the mankind, the principle which nowadays
belongs to both national and international
law. This principle affects functioning of the
complete legal system whether we consider
national or international law separately or in
conjunction one with the other.

As such it has its own commonly recognized
meaning and ratio. The meaning is frequently
expressed in terms that one person can not be
tried more than once for the same conduct.
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je kopuwhemwe oBor U3pasa y KpUBUYHOM
npary. CyWITMHCKM, ucTH edexar uMa u
MPUHUMIL res judicata'. Osaj NPUHLMIT ce
OAHOCM Ha epeKaT KOHayHe M BaaMaHe
OAAyKe 1 npeaBuba Aa Kapa je HaaaexHu
CYA JEAHOM NpecyAuo a npecypa mnocraaa
KOHAYHa M TIPaBOCHaXKHA, UCTH MpeAMeT ce
HE MOXe pasMaTpaTi MOHOBO uameby ycTinx
CTpaHa. 3aTo Ce MPMHLUI res judicata yenthe
Kopuctny rpahanckom rpasy. O6a NPUHLMITA
CY YCMCpeHa Ka 3alUTUTU TMOjeAMHIIa OA ABa
VAW BUILIE TOCTYIaKa y MCTOj CTBApy, 1 06Ha cy
YCMEpPEHa Ka 3alITUTH CTabUAHOCTY TIpaBHOT
C(VICTEMaA, Te YKOAMKO jeaHa ocoba Huje
3aAOBO/SHA TIPECYAOM, He MOXe NMOTPasKuTu
»MPaBAY“ KOA HeKOT Apyror cyAa.

3Havaj npuHuMna ne bis in idem moxe ce
YOUUTM TOCPEACTBOM uMIbEHMIIE AQ AaHAC
TO HMje CaMO MPUHLUIL yrpaben y sakone o
KPUBUHOM IOCTYIIKY, KOjU CY HapaBHO Aako
npomeHsuBY. OBaj mpyuHuym, y CaBpeMEeHOM
TpaBY, IOAUTHYT je YaK Ha BUILY HUBO, MOIITO
je AebuHucan vy MebyHapoanom MaKTy o
rpabaHcKUM ¥ moAMTHYKIM npaBuma. To
3HA4YM AQ je AaHacC #e bis in idem TIPUHLIIL, aAU
Takobe 11 jeAHO 0p OCHOBHMX MYACKMX TIpaBa.

V3 oBaxo pator yBoaa Morao 61 ce 3aKAoYYUTH
A je ne bis in idem xao crap, ommre-
npuxsaheH npuHIMI ¥ OcHOBHO SYACKO
TPABO, A0 AQHAC MOTIYHO PacBETAeEH, Te Aa
BUIIIE HEMa MeCTa aHaAM3aMa, CyMmbama UAK
Kputnkama. MebhyTum, Mory 61tu nocTaBsena
MHOTa IMTakba W OA NPAaKTUMHOr M oA
TEOPMjCKOT 3Havaja’. Huje Termko YHETU jepaH
MPUHLIMIT y JEAQH aKT, aAM je TElIKO yIMHUTU
[ay IOTIYHOCTH OIePaTUBHMM U MOKPUTHU CBe
NOTEHUjAAHE HejacHe cuTyaluje.

Osaj Tekct he ce Gasuru NPUHLMIIOM ne
bis in idem wa waumn wna KOjU je MOCTaBmpeH
y Pumckom Craryty. C 003UpoM Ha To Aa
ypebyje oamoc uameby OAAYKa CyAOBa ca

Cheng B.: General principles of Law as applied by
International Courts and Tribunals, London, 1953,
pp-336-339.

Safferling C. J. M.: Towards an International Crimi-
nal Procedure, Oxford, 2001, p- 319-339

Usually this phrase is used in terms of criming ;
law. Practically, the same effect s given to the|
principle of res judicata'. This principle relates
to the effect of the final and valid decision and
provides that once the authorized court has
decided a case and judgment became fing
and valid, the same issue can not be disputed
once again between the same parties. As such
res judicata principle is more frequently useq
in terms of civil law. Both of these principles|
are aimed to the protection of individuak
from two or even more proceedings in the
same matter, and both of them are aimed t;
protect the stability of the legal system, that if
a person is not satisfied with the judgment of
one court it can not reach for the “justice” at
some other court.

The importance of the principle ne bis in iden|
can be realized also from the fact that nowadays
it is not just a principle built in the criming
procedure acts, which are of course easily
changeable. This principle, in the contemporary
law, is raised to the even higher level, since it i
defined in the International Covenant of Civi
and Political Rights. That means that nowadays
ne bis in idem is a principle, but also one of the
basic human rights.

From this introduction it could be conclude
that ne bis in idem as an old, commonly
recognized principle and basic human right
is completely clarified up to now, so there
IS no more room left for analyses, doubts
or criticism. However, lot of questions of
both practical and theoretical value can be
posed®. It is not difficult to incorporate one
principle in one act, but it is difficult to make
it fully operational and to cover all possible |
ambiguous situations.

This paper will focus on the e bis in iden
principle as it is set in the Rome Statute. Since
it arranges relation between decisions of

1

Cheng B., General principles of Law as applied by
International Courts and Tribunals, London, 1953 |
pg.336-339

*  Safferling C. ]. M., Towards an International Crimi. |
nal Procedure, Oxford, 2001, p. 319-339
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JBAMMMTUX HMBOA MpaBa M C 003MpoMm
i T0 A2 je MebyHapoAHM KPUBMYHM CYA
TpBY CTAAHU CYA Y KPMBMYHOIIPABHO] MaTe-
iy, 0Baj MPMHUMN je Takobe mpBu myT
UMEEH Kao YHMBEpP3aAHM M CTAaAHM
¥ehyHAPOAHOTIPABHM KOHLIETIT.

OCHOBHE CMEPHMLE MKC

0o IITO je HATIOMEHYTO Y YBOAY, Y CMUCAY
ie bis in idem Xao cTapor NpMHLMIA U
BJACKOT TIpaBa, OAHOCM Ce€ YTAABHOM Ha
HIMOHaAHe TIpaBHe cucTeMe. MebyHapoaHo
| 1paB0, KA0 TMpaBHa AMCLMIIAMHA MAaba op
sehuHe HAlMOHAAHMX TPABHUX AVICLIMITAMHA,
Ipey3UMaA0 je ¥ MHKOPIOPMPAAO HEKe OA
| (CHOBHMX MPUHLMIIA YCBOjeHuX y Behunu
| HIMOHAAHMX 3aKOHOAaBcTaBa. Ne bis in
idem 3ajeAHO ca TIpUHLMITOM res judicata
| mpeyseT je y MehyHapoOAHO NpaBO Kao je-
\H Op TIPMHLMIA IPU3HATUX OA CTpaHe
© mpoceehenux Hapoaa. To je moTmyHo pasy-
MbMBO, jep Ce OBM INPMHLMIIM OAHOCE Ha
OyKUMOHMCakbe CYAOBA, a MPBYU MehyHapoAHK
© (jAMojaBMO ce TeK Ha moyeTKy XX Beka. [ IpBu
| 0paK y MPUXBATAtby NPUHLMIA res judicata
mwmno je CraaHm cypa MebyHapopHe
© 1paBAe, a IPUHLMT 1e bis in idem ycBojeH je y
| OKBYDY HupHbepukor craryTa.

* Pmcku craryT, a TMe M MebyHapoaHu Kpu-
i BMHU CYA, TIPEACTaB/;djy KOHAYHO YCIIEIHO

(KOHYaHbe JEAHOT Ipolieca KOjU je Tpajao CKOpO
eAeceT TOAMHA®. Y3 CBe ToXBaAe U MOKYAE Koje
* mpare MKC, MOXeMO YOUMTM HeKe Hajiumpe
muxeaheHe CTaBOBe Koje ra HayeAHO oppebyjy.
Tojecya umju je L/ 3a1UTHTA SYACKMX ITPABA, CYA
© Ko Tpeba A2 OKOHYA HeKaKHbaBakbe 3a HajTexe
| 3004/HE, CYA KOjU Tpeba Aa MOIMYHM MPAsHUHY
| J KaKibaBabby 3a Kplleme  XyMaHUTapHOT
| Il KYACKMX TpaBa U A2 byae criocobaH Aa
| TpouecyMpa YaK M HajBuIle 3BaHMYHUKE
| APKaBa, CyA KOJM je 3aCHOBaH Ha NPUHLMITY

* Vasilijevi¢ V. A.: Sudenje pred Medunarodnim vojnim
' sudom u Nirnbergu i razvoj medunarodnog krivicnog
prava, Jugoslovenska revija za medunarodno pravo,
broj 3/1971.

courts from different levels of law, and since
the International Criminal Court is the first
permanent international court in criminal
matter, this principle is also for the first time
applied as the universal and permanent
international law concept.

MAIN ICC GUIDELINES

As discussed in the introduction, the terms
of ne bis in idem as an old principle and
the human right, relates mostly to the
national legal systems. International law,
as junior law discipline than majority of
national law disciplines, has been assuming
and incorporating some of the general
principles set in majority of the national
legislations. Ne bis in idem together with the
principle of res judicata has been taken to
the international law as one of the principles
recognized from the civilized nations. This is
fully understandable, since these principles
relate to the functioning of courts, and first
international court appeared at the begging
of the XX century. First step of recognition
of the principle res judicata has been within
the Permanent Court of International Justice
and for principle ne bis in idem within the
Nuremberg Charter.

The Rome Statute and consequently Inter-
national Criminal Court, presents final success
of one process that has been lasting for almost
fifty years’. With all of the approvals and
disapprovals that follow the ICC we can stress
here some of the widely accepted statements
that describe the ICC in general. This is the
court which goal is a protection of human
rights, court which should pose an end to
impunity to the most severe atrocities, court
which should fill a gap in both international
human rights law and humanitarian law
violations and be able to prosecute even the

*  Vasilijevi¢ V. A.: Sudenje pred Medunarodnim vojnim
sudom u Nirnbergu i razvoj medunarodnog krivicnog
prava, Jugoslovenska revija za medunarodno pravo,
broj 3/1971.
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VHAVBMAYaAHE KPUBMYHE OATOBPHOCTH. OcHN-
Batbem MKC-a apxkaBe cy ce AODPOBONSHO
OADEKAE AeAd CBOT CyBepEHUTEeTa U, C Apyre
cTpaHe, obaBe3aAe Ce Aa TOLITYjy CBE OAAYKe
koje Cya AoHece. MehyHapopHM KpUBUYHM CYA
j& KOMITAEMEHTapaH Ca HallMOHAAHUM CYAOBUMA
NpU 4YeMy HALMOHAAHM CYAOBU 3aAPKaBajy
MpUMaT Haa  CAyyajeBuma. MebhyHapoaru
KPMBUYHM CYA, je TpBU MehyHapoAHM CyA Y
KPMBMYHOIIPABHOj MaTepuju OCHOBaH Meby-
HapOAHMM YTOBOPOM, IUTO 3HaYM AQ TOBAQYM
MpYMeHY YTOBOPHOIPABHOI NPUHLM-TIA pdcla
sund servanda. MebhyHapoAHU — KPUBUYHU
CYA je OCHOBaH KaO CTaAHM CyA Koju Hehe
TpoLiecyuparyi KpUBIMYHA AeAa Beh rmoumibeHa
Beh oHa AeAa Koja OyAy ITouMIbeHa M0 KOHaYHOM
3acHuBamwy Cyaa.

Mako cy CBM OBUM CTaBOBM OMIUTEIIO3HATH,
OA CYLITMHCKOT Cy 3Hayaja 3a pasyMeBame
npuHumna ne bis in idem.

Kao mwrTo je Beh HanoMeHyTo, ne bis in idem
npuIasa KpMBUYHONPABHO] Marepuju. Ao
ocHuBawa MKC, kpuBuuHa MaTepuja je buaa
Y MCK/oY4YMBOj HallMOHAAHO] HAAAEXKHOCTH, €A
13y3eTKOM HeKOAMKO ad-hoc cyaoBa. To 3Hauu
Aaje ycBajambeM PUMCKOT cTaTyTa PUHLIAIL e
bis in idem nNpBu MyT NMOCTAB/oEH HA TPAjHUM
OCHOBaMa, yCMepeH Ka byayhum cayvajeBuma,
C LMADEM AQ YpeAu YTHMIAaj] OAAYKA CyAOBa
PasAMYMTHX TPABHUX HMBOA U3 PABAMMMTUX
NMpaBHUX CHCTEMa — HALMOHAAHOT u meby-
HAPOAHOT. APYr¥ CYIITMHCKM MPUHLAIL KOjU
je UBPCTO Be3aH 3a OBO MUTatbe je MPUHLNI
KoMmnAemeHTapHocT. OBa ABa IMPUHLMIEA,
Mapa AebUHMCAHA OABOjeHO, TOCTOje 1
GYHKLMOHUILY Y CIIPe3U.

TIpMHIMIT KOMITAEMEHTapHOCTH je TpBU IIyT
npumetbeH y Pumckom cratyry. Apxase cy
OAAYYMAE AQ HMXOBA OATOBOPHOCT, obaBesa
M TPaBO AR TIPOLIECYMPAjy KPpILIee HdYACKUX
NpaBa 1 XyMaHUTapHOT TpaBa He Tpeba Aa byae

4

Bupm y: ICC Treaty, Preamble; Ratner S. R., Jason
J. S., Accountability for human Rights atrocities in
International Law — Beyond the Nuremberg Legacy,
Oxford, 2001; Schabas W.A., An Introduction to the
International Criminal Court, Cambridge, 2001.

highest state officials, court that should function
on the ground of the individual responsibility’
By establishing the ICC states have voluntariy
relinquished part of their sovereignty and on
the other hand obliged to respect all decision:
passed by the Court. The ICC is complemen
with the national courts although nationd
jurisdiction holds primacy over cases. The ICC
is the first international court in the crimind
matter established by a treaty, which mean
that it invokes implementation of the treaty|
law principle pacta sund servanda. The 1C(]
is established as a permanent court that wil
not prosecute already committed crimes, bu
crimes which will be committed after the find
establishment of the court. 1

Even though all of these statements are wel
known, they are of utmost importance to the
understanding of the ne bis in idem principle

As mentioned before, ne bis in idem belongs
to criminal matter. Until establishment of the
ICC, criminal maters were in exclusive nationa
jurisdiction, with the exception of several ad-
hoc courts. That means that with the Rome
Statute we have for the first time principle of ¢
bis in idem posed at the permanent position,
further on for the future, aimed to arrange the
effects of decision of courts on different levels
and belonging to different legal systems -
national and international. Another essential
principle is firmly connected with this issue
— the principle of complementarity. These two
principles, although defined separately, exist
and function in the conjunction.

Principle of complementarity has been applied
at the Rome Statute for the first time ever
States have decided that their responsibility,
duty and right to prosecute violations of
human rights and humanitarian law should
not be annulled by creation of international
court. The ICC is not meant to replace

+ See: ICC Treaty, Preamble; Ratner S. R., Jason |
S., Accountability for human Rights atrocities i
International Law — Beyond the Nuremberg Legac),
Oxford, 2001; Schabas W.A., An Introduction to the
International Criminal Court, Cambridge, 2001.

I
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OHMIIITEHa OCHMBatbeM MehyHapoAHOT CyAQ.
MehyHapoAHM KPMBUYHM CYA HMje 3aMMUUINEH
{10 3aMeHa 3a HALMOHAAHE CYAOBe, Te obaBesa
§ TpaBO 3a MPOLIECYpUame MehyHapOAHNX
KUBMYHIX AEAA OCTaje Ha AprkaBaMa. [ [pUHLMIT
KOMTAEMEHTApaHOCTM  je  CTOra  IMOCAAMLA
mgor cTaBa. HaipioHaaHa HapAexKHOCT he
ivaru mpumat, MKC he npeyseTi HapAA@KHOCT
@M0  TIOA oapebennm OKOAHOCTUMA,
\ebuHMCcaHM Y YAaHy 17 PrMckor cTaryTa.

OpakaB CTaB, TOABYYEH je jOLL JEAHOM, Y
gaary 20 KOjuM je aebuHumca ne bis in idem.
YomureHo roBopehuy, wume je npeABubeHo Aa
MKC sehe HuMIUTA MPeAy3MMATH YKOAMKO je
satoHaaHu cyA Beh mpouecynpao oppebery
- ayuaj. Huje An To ucto? 3ap Huje AOTrMHHO
J YKOAMKO C€ HAAAEKHOCT MKC moxe
3CHOBATM CAMO YKOAMKO HALIMOHAAHM CYA HE

yene'y TOME, OHAQ HapaBHO Ad Ce HAAAEXKHOCT

i

' yehe 3aCHMBATY YKOAMKO j& HALMOHAAHU CYA
seh AOHEO TPECYAY Y KOHKPETHOM CAyYajy?
Aa A je OMAO HEONXOAHO TMPEABUAETU

oo Aa MKC Hehe 3acHOBaTH HAAAKHOCT

VKOAMKO je HALMOHAAHM CYA geh mpecyauo,

ka) je Beh ycTaHOBMEHO Ad MKC Hehe

33CHUBATY HAAAEXKHOCT YKOAMKO je CAYy4Yaj

(apeM MOKPEHYT?

NE BIS IN IDEM

e bis in idem je ¢dpaza n3pakeHa Ha
\ATMHCKOM je3MKY 1Y TOj Bep3uji je YOTIILTEHO
mpixeahena’. ByKBaAHO MpeBEACHA IAACHAA
fi — ,He TIOHOBO O ucToMm®. Aa 6u buaa
IpuMetbeHa MOTPeOHO je Aa 3HAMO KaAd
JIOHOBO" 1 ,ICTO" NOCTOJe.

Pey ,[IOHOBO“ OAHOCU Ce Ha Tpoliecynpambe
\eAa BUILIE HEro jJeAHOM, OMAO MpeA UCTUM
A pasAMMMTMM CyAoBuma. Ao AaHac,
epekaT OBOI EAeMEHTa Ono je orpaHuveH
(M0 Y OKBMPDMMA jeAHe TepUTOpUjaAHE
ieane. OBakap cras je Takobe 3ayser u

* [locToju M Apyra Bep3uja OBOI M3pa3sa, CAMYHA,
aAl MrnaK pasaudmra — non bis in idem, koja je
npuxsahena y craryruma ICTY u ICTR.

national jurisdiction and obligation and
right to prosecute international crimes rest
on states. The principle of complementarity
built in the Rome Statute is thus reflection of
that position. National jurisdiction will have
primacy; the ICC will assume the jurisdiction
only under certain circumstances, defined
within the Article 17 of the Rome Statute.

This position has been underlined once
again in Article 20, which defines ne bis in
idem. Generally speaking, it provides that
the ICC will not act if national court has
already prosecuted that certain crime. Isn't
it the same? Isn't it logical that if jurisdiction
of the ICC will be established only if national
courts failed to do that, then of course the
jurisdiction will not be established if national
court has reached the verdict on that certain
case? Was it necessary to provide again that
ICC jurisdiction will not be established if a
national court has decided the case, when
it was already provided that ICC will not
establish jurisdiction if the prosecution has at
least started the case?

NE BIS IN IDEM

Ne bis in idem is a phrase expressed in Latin
language and in that wording is commonly
accepted®. Translated literary to the English it
would mean — “not again about the same”. To
apply it, we ought to know when "again” and
"same” criteria are satisfied.

Word “again” relates to the prosecution of a
crime more than once, either before one and
the same court or before different courts. Up
to now, effect of this element was limited only
within the frame of one territorial unit. That
approach is also taken at the International
Covenant of Civil and Political Rights (Article

There is also another version of this expression,
similar but different — non bis in idem which is
accepted at the Statutes of ICTY and ICTR



98 Tijana Surlan

y MebyHapoptom makty o rpabaHckum wu
MOAUTUYKUM TpaBuMa (4AaaH 14, craB 7), y
KOMe CToju Aa ,no one shall be liable to be
tried or punished for an offence for which he
has already been finally convicted or acquitted
in accordance with the penal law and penal
procedure of each country®

KomnamkoBaHuja cuTyaumja HacTaje Kapa ce
HAAAEXKHOCT MOXKe YCIIOCTaBUTU OA CTpaHe
CYAOBa pasAMYUTUX Ap>XKaBa. BeoMa je BaxHO
3HaTU KOju oA mWux he umatu npuopurtet
npouecyupamwa AeAa. Y HAAAEKHOCTMMA
nopedeHUM u3Meby ABajy 3emama OBO ce
MOXe jJaBUTU KaO BPAO CAOXKEHO NMUTaeE.

EAEMEHT ,,JIOHOBO”

Tema oBor Tekcra ycmepeHa je Ka OAHOCY
usmeby ABajy pasAMMMTMX HMBOA MpaBa —
MehyHapoaHor 1 HaumoHaaHor. OBa cuTya-
uuja peryaucaHa je y Pumckom craryry
u ypebyje ysajaman opnoc uamebhy MKC
M HaUMOHaAHMX cypoBa. (CXOAHO 4YAaHy
20 Pumckor Craryra, ,TOHOBO” 3HauM Al
kapa je MKC aoHeo opayky y opapebenom
CAy4ajy, OH He MOXe MOHOBO CYAUTU y TOM
UCTOM CAY4ajy; ykoanko je MKC mpecyano
OHAQ APYTM CYA He MOXXe MpOLeCcyupaTti Taj
CAYYaj; KaAd jeé HALUMOHAAHM CYA IMPeCcyAuo
ovpa MKC He Mmoxe mnpouecynpatu Taj
cay4daj. Crora, edekar peuu ,MOHOBO" MMA
yjeAHaUHO A€JCTBO OMAO A2 je OAAYKY AOHEO
MKC wmAn HauymoHaaHu cya. 3axBamyjyhu
OBAKOBOM NPUCTYMY, edeKar NMpUHLUNA He
bis in idem mnpoumypeH je ca HalUMHAAHOT
HMBOAQ, OTPAaHMYEHOT Ha JEAHY TEPUTOPUJAAHY
jeAMHULly, Ha MeDYHapOAHU M HaLUMOHAAHU
HMBO Kao JeAMHCTBeHy LieAuHy. VI Apxase u
MKC cy obaBe3Hu Aa MpMXBaTajy U CIIPOBOAE
OAAYKE KOje je AOHeO OMAO jepaH OMAO ApyrU
CYA Kao CBOje COICTBEHE.

CXOAHO OmuITeM CMUCAY NpuHUMNA ne bis
in idem, OAAYKa he wumaru NPEBEHTUBHY
CHary CamMO YKOAMKO ]y je AOHEO HAAA€XKHU

14(7)), where is stated that "no one shall b
liable to be tried or punished for an offence fu’
which he has already been finally convicte
or acquitted in accordance with the penal la'.\
and penal procedure of each country”.

More complicated situation arises when th
jurisdiction can be established by courts of mor:
than one country. It is hlghly important to knoy’
which one will have the primacy to prosecute:
crime. In jurisdiction divided between two state'
this can arise as a very complex question. If ther:
are extradition treaties which cover situations’
like this, this issue can be solved quit easil
But if not, states will find themselves in a non’
regulated situation, situation which should be;
discussed and decided between themselves. S
there is no particular and for all states acceptabk
regulation which would solve situations like this’
This, of course, is a threat to the full apphcatloni
of ne bis in idem and can lead to the situatio|
when one person can be tried twice - befor!
courts of two states for the same offence.

"AGAIN” ELEMENT

The subject of this paper is focused to the
relation of two different levels of law -
international and national. This situation i
stipulated at the Rome Statute and arrange’
the effect of the ICC and the national courts;
mutually. According to the Article 20 of the|
Rome Statute, "again” means that when the’
[CC has decided a case than it can not trj’
once again that same case itself; if the ICC}
has decided the case than any other coulrtL
can not try that same case; when the natlonal
court has decided the case than the ICC can ,
not try that case. So, effect of the word "again’|
has unified effect whether a decision is passed |
by the ICC or by a national court. Owing to|
this approach, the effect of the principle |
bis in idem is extended from the natlona!!
level, framed within one territorial unit, to|
the international and national level as a whole.|
Both states and the ICC are obliged to accept! |
and enforce decisions passed by either of them
as their own decisions.
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A YKOAMKO Ce MCIOCTaBu Ad CYA, Koju je
TeMenHO PA3MOTPUO CAYYRj M AOHEO OAAYKY,
Hije HAAAEKAH, OHAQ TIPMPOAHO TaKBa OAAYKA
whe umaty me bis in idem edexar, U Takas
~uywaj ce MOpa IMOHOBO IPOLECYMpari. ¥
10pU3OHTAAHMM HAAAEKHOCTMMA, Y OKBUPY
AHe TEPUTOPMjAAHE JEAVHULIE, OBE CUTYaL]e
DETYAUICAHE CY MOAEAOM HAAACKHOCTH uameby
(jAOBA MIAM 3AKOHMMA O KPMBUYHOM MOCTYIIKY
i najyenthe BuLIA CYA PpellaBa cuTyaulumje
(jkoba HAAAEKHOCTHU. OsakBa cuTyayuja je
wajyerthe OCHOB 32 BaHPeAHE TPaBHEe AEKOBE.

Haume, Aa OM OAAYKa KOjy je AOHeEO

~ HAMOHAAHM CYA TIPOM3BOAMAR HE bis in idem
| ehexar Ha MKC, nocroju npeTnocragka Ad
A KO je CYAMO Y KOHKPETHOM CAYajy
fi0 HAAA©KAH TIpeMa HALMOHAAHOM IpaBy
y oprammszaumju  cypoBa. MebyHapoAHu
| UBIHM CYA HMje 3aAYKeH Aa ce CTapa
0 TMPaBMAHOCTMMA Y OpraHM3alMOHOM
© oucay. Yak M YKOAMKO CYA, KOjU HMje
| jAAeKaH IpeMa 3aKOHOAABCTBY KOHKPETHE
praBe, AoHece GUHAAHY OAAYKY, MKC
 he mowToBaTM TY OAAYKY, OCMM aKO Ce
| {e YCTAHOBM AQ je OHa AOHETa C LUdEM
| gpuBarba [TOMMHMOLIA MAM  OTKpMBA  Ad
| (y HE3aBMCHOCT M HENpUCTPACHOCT ouan
* mpymert. TakBa curyaiuja Ou ce BepoBaTHO
| yorAa MoABecTu Top 4aaH 20, ctaB 3, 4
i 6. MebyTuM, yKOAMKO HeMa TaKBMX
© eremeraTa, MKC he noluToBaTi TaKBY OAAY-
ky 6e3 003Mpa Ha TO WTO Cy MOXAQ HEKM
| jUMOHAAHM TIpoTIMCH Koju ypebyjy muTarba
| jaaresxHocTy rospebeni. OBakBso oapebetbe
" jou jeHom Ham Haraamapa Aa MKC nuje
© xabenn cyp. Tpema uaany 20, crapy 3 MKC
| e 3aMHTEpeCOBaAH 3a MPOLIECHA MUTAkba CaMOo
\ @ cranopuiTa meritum-a. OH raacu:

| Huxome, kome je 6uro cyhero nped opyeum
* goom ... Hehe bumu cylero npeo Cydom ...
| oM YKOAUKO je nOcmynak nped Opy2um
* ydom  Bohen: (a) paou ckpusarva ocobe
| o) KpuBuuHe 0020BOPHOCMIL 3G 0eAd U3
\ wainescHocmuy oBoe cyoa; uau (b) 3602 moza
umo Huje BokeH He3ABUCHO U HENPUCITIPACHO
yekAady ca HopMama 00CHIOJHOZ pol4ecd Koju

\ jenpuxsahen y meljyHapoOHOM Npasy u BoljeH

In general terms of ne bis in idem principle, a
decision will have preventive power only if it is
delivered by the authorized court. If the court
which has thoroughly examined the case and
delivered the judgment happens to be non-
authorized, than naturally its judgment will
not have the power of ne bis in idem, and
that case must be tried again. In horizontal
jurisdictions, within one territorial unit, these
situations are covered within the law that
establishes the division of courts or penal
procedure law, and usually appellate court
decides on that issue. This situation can be
condition for remedies.

Apparently, for the judgment delivered from

the national court to provide ne bis in idem
effect toward the ICC there is presumption that
that court was authorized to try that certain
case under national lawand organization of the
courts. It is not up to the ICC to examine the
accuracy on the organizational points. Even if
the court which is not authorized according
to the law of certain state has passed final
decision, the ICC will respect that decision,
unless it covers situations of shielding of the
perpetrator or reveals that independence and
impartiality have been affected. That situation
can possibly be covered with the Article 20 (3)
(a) or (b). But, if there are no such elements,
that decision will be respectable for the ICC
no matter that national jurisdictional rules
might have been violated. Situations like this
underline the statement that the ICC is not
an appellate body. According to the Article 20
(3) the ICC is interested in the procedure only
from the point of view of meritum. It reads:

"No person who has been tried by another
cour ... shall be tried by the Court ... unless
the proceedings in the other court: (a) were for
the purpose of shielding the person concerned
from criminal  responsibility  for  crimes
within the jurisdiction of the court; or (b)
otherwise were not conducted independently
or impartially in accordance with the norms
of due process recognized by international law
and were conducted in a manner which, in the
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Ha HAYUH KOJU Je, Y MAKBUM OKOAHOCHIUMA,
01O HEKOH3UCMEHMAH ca HAMepoMm 0a ce
domu+Ha ocoba npuseoe npasou.’

CxopHo oBoM cTaBy 4AaHa 20, Morao 6u
ce 3akmyunuTn Aa je 3a MKC HebuTHO Koju
»APYTM CYA“ je AOHeo mpecyay. Vnak, HejacHo
je Ha WTa ce MMUCAM II0A M3PasoM Apyru
cya? Ca craHoBMIITa YrOBOPHOT IpaBa U
omuTtux npuHuuna MebhyHapoaHor jaBHOr
mpaBa, Aa ApXKaBa MOXe OuTH obaBe3aHa
caMO MOCPEACTBOM CBOje CAODOAHE U jaCHO
U3paXKeHe BOe, APYTH CyA 611 610 cya ApKaBe
KOja je YTOBOpHa cTpaHa PuMCKOr cTaryTa.
C Apyre cTpaHe, YKOAMKO TPUMEHMMO
MPUHUMIT YHUBEP3aAHe HAAAEXKHOCTM OHAR
61U ApyrM CyA O3HauaBao cyA buao koje
semme Ha cBeTy. OArOBOpe Ha OBO MNMUTabe
Tpebaro 6m mponahm y camom Craryry
, nowto je HapaexHocT Cypa oppebena
Yy CMUCAY TepUTOpMje YIFOBOPHMX CTpaHa
MAM APXXaBbaHCTBA OMTYXKEHOT® (dAaH 12).
HapAexHOCT MOXXe OMUTM NpolMpeHa Ha
TEPUTOPUjY Ap’KaBa Koje HUCY YroBOpHe
cTpaHe camMo MoceOHMM criopasyMoM. Aakae,
MPUHLUMIT YHUBEP3aAHE HAAASXXHOCTH Hije HU
ciomenyT y Craryry. IlpaBiaan npuctyn ou
610 y CMUCAY YTOBOPHOT NPaBa, a KaAa je e
O NPVHLMITY YHVUBEP3aAHe HAAAEKHOCTU OH
61 Tpebaro Ad MOCTOjU U PYHKLMOHMILIE KAO
u nipe Hero o je MKC ocHoBaH, y ckaaay ca
YKenesckum KoneHuujama us 1949. roante.
Ha ocHOBY TOra MOXKe Ce AOTOAMTHU A2 jeAHa
ocoba ABa myTa Gyae Tpolecypuasa u To bu
MPEACTABHAAO HAPYILIABAbe MPUHLNIIA /1€ bis
in idem. Heyckaabenoct nameby nckmwyuuse
HAAAEKHOCTU AP’KaBa, YHMBEpP3aAHe HapAe-
~xHoctu u HapaexHoctu MKC, Te aa an
Cy 3aCHOBaHe Ha EAeMEHTY APXKaBM>AHCTBA
ONTYXKEHOT WAM TepuTopuje Ha Kojoj je
MOYMIbEHO KPUBUYHO AEAO, MOTY AOBECTU AO
36pKe 1 A0 CUTYaLMje AA Ce jeAHOj 0CObU CYAU

i)

Frulli M.: Jurisdiction rationae persone, pp.535-536,
At: The Rome Statute of the International Criminal
Court: A Commentary, Volume I, Oxford, 2002.

Kittichaisaree K.:. International Criminal Law,
Oxford, 2001, p. 39-40..

circumstances, was inconsistent with an inten
t bring the person concerned to justice.

According to this paragraph of Article 20, it
can be concluded that the ICC is indifferent to
which "another court” passed the verdict. S
it can be either one or the other court of on¢
state, or it can be court of any state by virtue
of the principle of the universal jurisdiction
over international crimes. Such a position can
be criticized from legalistic point of view. But
from the functional approach and the role that
has been given to the ICC it can be approved

Yet, it can be questionable what is meant by
"any court’? From the point of view of treaty
law and general principle at the Internationa
Public Law, that a state can be obliged only
by virtue of its free and clearly expressed wil
“any court” would mean only a court of a state
that is a member-state to the Rome Statute
On the other hand, if we apply principle of
universal jurisdiction than "any court” would
refer to a court of any state of the whol
world. The answers to this question should be
found at the Statute itself, since jurisdiction is
determined in terms of territory of member-
states to the Statute or nationality of accused
in terms that accused can be national only of
a member-state (Article 12). Jurisdiction wil
be broadened to the territory of non-member-
states of the Statute only by special agreement. |
Thus, principle of universal jurisdiction is not |
mentioned at the Statute. The correct approach |
would be in terms of treaty-law, and as far |
as the principle of universal jurisdiction” is |
concerned it should exist and function as prior

to the estabhshment of the ICC according to §
the Geneva Conventions ol 1949. :

Frulli M.: Jurisdiction mtmmu l» rS
At: The Rome Statute of the
Court: A Commentary, \nlunu L, () \!mc,

e, pp.535-536,
‘44"’ f'"l";;'j:_'- il

2002
Ivitevviati ] C viviineal I
Internariondi Crimindl  La
1, p. 39-40.

Kittichaisaree K.
Oxford, 200
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ABa TMYyTa, Q A3 TIpM TOM TO He MPEeACTaB/>a
xpuietbe re bis in idem MpUHLIMITA OHAKO KAKO
e Aebunmcan y PumcKom CTATYyTy, VAKO Y

0CHOBY KpILIetbe TIOCTOju jep je jeAHO]j 0CObM
cyheHo ABa ImyTa.

Taxobe, ApYTY CyA 611 MOTao OMTI 1 HEKM ApYTV
vel)yHApOAHM CYA, Y OBOM TPEHYTKY TIOCTOje ABA
ud-hoc MehyrapoaHa cyaa. MebyTim, notTo ¢y
ot ocHosary rpe MKC 11 KaKo Ce OAHOCE Ha
yorabaje Koju Cy Cce OAUTPaAML Y MPOLIAOCTH,
MaAe Cy LIAHCe Ad he aohu A0 IpeKAararba
wsextoctn uameby  ad-hoc TpubyHara 1
MKC. YKOAMKO C€ TO AOTOAM, edpexar OAAYKA
MKC 6uo 6m ypebeH MOCPEACTBOM HAdHA
20, crapa 2. C Apyre CTpaHe, moryhe je Aa
he ce y GyayhHocTH OQopMUTM HEKI APYTV
vehyHapoAHH CyA, XMIOTETUKH MIOCMATPaHo,
TaKaB CyA Ou Tpebaro Ad 6yae HapA©KaH 32
Apyra KpUBMUHA A€AQ 32 Kkoja 61 MehyHapoAHa
sjeaMLIa 611AQ 3MHTEPECOBAHA A rpoliecyupa
ta MehyHapOAHOM HMBOY, Kao IITO CY, HITP.
repopu3aM MAM  OpraHM30BaHM KpVIMMHAA
jAMl TPrOBMHA APOrama, MYACKMM ouhuma,
opyijem. Kako Taxas CyA jowt Huje popmmpat,
pasMaTparbe OAHOCA u3Meby TakBOT CyAd U MKC
Tpeba OCTaBUTH TIO CTPAHN. JnaK, YKOAMKO Ce
rakaB CyA 0popMy, 13Pas APYTH CYA je AOBO/SHO
IPOK A2 OOYXBATY 1 OAHOC CA TUM CYAOM.

[uTatbe APYIOr CyAd BXHO je He camo
(a CTAHOBMILITA HAAAEXKHOCTH, peh u ca
CTAHOBMIIITA APYIOI KOHCTUTYTMBHOT €ACH
MeHTa OBOT MPVHLUIEA, E€A€MEHTa MCTO'.
VKOAVKO JKEAVMO AQ IPYMEHMMO PUHLIMIL /e
bis in idem yHndOPMHO 1 HA mehyHapOAHOM
/i Ha HALMOHAAHOM HMBOY, OHAQ AeduHmLje
KpUBMYHMX A€AQ Tpeba Aa CY yckaaheHe.
Y OBOM TPEHYTKY MOCTOjM PpasAuKa y
KOHCTUTYTUBHUM €AeMEHTNMA KpUBMYHUX
AeAa YHYTap MehyHapOAHOT nuBoa®, a Takohe

[

¢ Kirsch P.: The Development of the Rome Statute,
pp-458-459, At: The International Criminal
Court — The Making of the Rome Statute, Issues,
Negotiations, Results, Ed.: Roy S. Lee, Hague,
2002; Kittichaisaree K.,
Law, Oxford, 2001, pp. 67-230; Markovi¢ M.:
Medunarodna krivicna dela, Jugoslovenska revija
za medjunarodno pravo, broj 1/1965, pp.29-53;

International Criminal

Also, "any court’ could be understood as any
other international court. At the moment
there are two ad-hoc international courts.
But, since they are established prior to the
[CC and since they cover situations connected
with events which belong to the past, there are
small probabilities that ad-hoc Tribunals may
overlap with the ICC. If that happen, effect of
the ICC decision would be covered with the
Article 20 (2). On the other hand, it is possible
that some other international criminal court
may be created in the future. Hypothetically
speaking, it should be authorized for other
crimes the international community may be
interested to prosecute beforean international
court, such as terrorism oOr organized crime
or trafficking in drugs, human beings, arms.
Since such a court is not yet established, this
elaboration of possible relation between that
court and the ICC should be put aside. Again,
if that happens than the expression "any court”
is wide enough to cover them as well.

The issue of “any court’ happens to be
important not only from jurisdictional point
of view but also from the point of view of the
other element that constitutes this principle,
the “same” element. If we want to apply the ne
bis in idem principle at the international and
national level uniformly, than definitions of
crimes should be harmonized. At the moment
there is diversity of constitutional elements
of crimes at the international level®, and at
national levels as well. Apparently only the
crime of genocide is uniformed, by virtue of

s Kirsch P, The Development of the Rome Statute,
p.458-459, At The International Criminal
Court — The Making of the Rome Statute, Issues,
Negotiations, Results, Ed.: Roy S. Lee, Hague,
2002; Kittichaisaree K., International Criminal
Law, Oxford, 2001, p. 67-230; Markovi¢ M,
Medunarodna krivicna dela, Jugoslovenska revija
za medjunarodno pravo, 1/65, p-29-53; Sunga L. S.,
The emerging System of International Criminal Law
_ Developments in Codification and Implemntation,
Hague, 1997
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M Ha HalJMOHAAHOM HMBOY. Hanme, jeauHo je
3AOYMH T€HOLMAA YjeAHaueH, MOCPEACTBOM
KonBeHuuje 0 crpeyaBamy M KaiaBarby
3A04MHA reHolupa. CBa ocTaAa KpMBMYHA
A€Aa, TIPEAMET Cy IOHOBHOI AedUHMCamba,
61A0 Aa roBopumo o0 MebyHapoaHOM 61AO O
HalMOHaAHOM HMBOY. Mako cy pepunuumje
mehyHapoAHMX KPMBMYHMX AeAa 6Gasupane
Ha JMCTOM MaTepujaAHOM TIpaBy, Tj. Ha
MebyHapopAHOM XyMaHUTpaHOM npaBy u
MpaBy /DYACKMX MpaBa, pa3AMKe IOCTOje HaK
1 Ha MehyHapoaHoM HuBoOY — uameby CraTyTa
ad--hoc Tpubynaaa, a akobe 1 usmeby wix 1
MKC. OBe pazauke HUCY NIpaBHO HeBamaHe,
AAM MOTY AOAQTHO A2 KOMIAMKYjy IPUMEHY
npuHuMNa xe bis in idem.

Ilpe Hero wmTo npebemo Ha pasmarparbe
eAeéMeHTa ,MCTOo, KOpUCHO ]e joumr  JEAHOM
NoABYhM Aa je eAeMeHT Apyru Cya o 3Hayaja
KaKO Ca CTaHOBMIUTA HAAAE€KHOCTH, Tako U
Ca CTAaHOBMILUTA Heriluni-a, MOWITO je CBAKU
cyan obaBesaH Aa mpumemyje oapebeno
MaTepujaAHO MpaBo, 610 Aa je To KpuBuunn
3aKOH 61A0 Aa je CratyT MehyHapoaHor cyaa.

EAEMEHT ,JICTO*

Pey ucto MoXxe ce OAHOCUTM Ha UCTO
AEAO, TOHAILAbe, YMIEHULY UAM HA MUCTO
KPUBUYHO AEAO, UCTY MPaBHY KBAaAUPUKALIY)Y
A€AQ, IOHAlllakha, YMbeHMLe MAU U HA jeAHO U
Ha ApYTO.

Haan 20 Pumckor cTaTyTa Hije nsbaraHcupaH
y moraeAy oBor eaemenTa. [Ipucrtyn Bapupa y
CBe TpU MOTEHUMjaAHe cuTyauuje ue bis in
idem edekta. Yaan 20, craB 1 peryaume
CUTyauujy Kapa je jeaHa ocoba ocybena
(man ocrobobena) npes MKC u 3abpamyje
MoHOBHM mnocTtynak npep MKC 3a ,ucro
MOHallambe Koje YMHM Ouhe KpMBUYHOT AeAa
3a Koje je ocoba ocyheHa uam ocrobohena”
HaaH 20, cTaB 2 peryamille cuTyauujy Kapa
je ocoba ocyhena nan ocaobohena op cTpane

Sunga L. S.: The emerging System of International
Criminal Law — Developments in Codification and
Implemntation, Hague, 1997.

the Genocide Convention. All other crimes
are subjects to separate defining, whether &
the national or international level. Althoug
all of them are based on the same substanti
law, i.e. International Humanitarian Law and
Human Rights Law, differences exist even 4
the international level - between the Statute
of ad-hoc Tribunals, and also betwee
them and the ICC. These diversities are nd
unlawful, but they can make application of th
principle e bis in idem more complicated.

Before we move further on to the elaboratior
of the element "same” it can be useful &
underline again that element "any court” i
significant from the point of jurisdiction, bu
also from the point of meritum since ead
court is obliged to apply certain substantiv
law, whether it is Criminal Code or Statute o
(ad-hoc) international court.

THE "SAME” ELEMENT

Word “"same” can refer to the same ad
conduct, fact or same crime, same law
qualification of the act, conduct, fact or both

Article 20 of the Rome Statute is not balanced
on this issue. The approach varies in all o
three possible situations of ne bis in iden
effect. Article 20 (1) refers to the situations
when a person has been convicted by th
ICC and prohibits another trial before the
ICC for the “same conduct which formed
the basis of crimes for which the person has
been convicted or acquitted” Article 20 (2
refers to the situations when a person has
been convicted or acquitted by the ICC and
prohibits any other court to try that persor
“for a crime referred to in Article 5” of thef
Statute. Article 20 (3) covers situations when:
person has been tried before another court forf
conduct proscribed under Article 6, 7 and§|"
and prohibits the ICC to try that person again’
for that conduct (unless...).

A situation described at -the paragraph |
presents the clearest position. It was quit eas
and simple to prescribe ne bis in idem vis-
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MKC u 3abpambyje APyrom cyay Aa CyaM TOj
0cobu ,3a AEAO HaBeAeHO y uaany 5“ Craryra.
"aan 20, cTaB 3 OAHOCHK Ce Ha CUTYaLMjy Kapa
e jeaHoj ocobu Beh cybeno mpea Apyrum
(JAOM 32 ITOHAlllatbe PErYAMCAHO YA. 6,7 18 n
abpamyje MKC Aa mOHOBO cyAM TOj 0cobM 32
10 TOHaIIaHe (OCUM ...).

Curyauuja mpeaBubeHa y craBy 1 npepcraBaa
rjjacHnjy nosuuujy. IlpyuanyHo je Aako
i jeAHOCTAaBHO peryaucatu ne bis in idem
edekar vis-a-vis Cyaa caMmor y OoAHOCY Ha cebe,
NP1 TOM j€ TO U JEeAMHU AOTMYaH U UCTIpaBaH
mpuctyr. OAHOCM Ce Ha HAAAEXKHOCT
EAHOT MICTOT CyAa M camMuM TUM omoryhasa
IpUMEHY OBOT MPMHIMIIA Y TOTIYHOCTH,
(@ CTAaHOBMIUTA 0ODa eAeMeHTa - ,IIOHOBO"
i ,MCcTO". BuAo 6M He3aMMCAMBO Aa jepaH
ICTH CYA, JEAHO TIIOHAllame KBaAUQUKyje
ko Ouhe pasAMYMTMX KPUBMYHUMX AeAa.
| JeAdH cuCTeM MAM IpaBHA LieAMHA, Y OBOM
aysajy To bu 6mo Craryr MKC, mopa
| jacHo paspBajaTM KpMBMYHA Aeaa. M mopea
| ora wro cy mehyHapoaHa KpuBMUHa Aeaa
(AMYHA M MAAQ HbUXOB dctus reus Moxe OUTu
IAEHTMYAH, OCTAaAM €AeMEHTM KOjU YUHe
fihe jeAHOT KPMBMYHOI AeAa pa3ABajajy MX
jeAHOr 0p  Apyror. Tlpema Tome, Tpebaao
ot A2 je Hemoryhe Aa jeAHO McTO ybUCTBO
leaHa McTa KpTBa) YMHM Ouhe M 3A0YMHA
IPOTUB YOBEYHOCTM M paTHOT 3A04MHA. OBO
| jejacHO MCTAKHYTO Y cTaBy 1 peunma ,UCTO
IoHalakbe KOje YMHM Ouhe KpUBUYHOT AeAd”.
KonuenT mpumereH y OBOM CTaBy 3aucCTa
i Hajbome pelterse. OHO HMje OTPaHMYEHO
@MO Ha KPMBMYHO A€AO MAM CaMO Ha
| monamarbe. Ne bis in idemn umahe nyHy
IPUMEHY CaMO Kapd Ce papba M KPUBUYHO
1eAO pa3MaTpajy 3ajeAHO M Kapa IIOCTOjU
| JAGHTUTET YMHeHULA U UAEHTUTET IpaBHe
© aaudukanmje. Aa HarAaCMMO joll jeAHOM,

e bis in idem ce oAHOCK Ha (DMHAAHY OAAYKY.
| Kanbe u peBusmje, pedpunncane y Aeay 8
PuMCKOT CTaTyTa He NMPeACTaB»dajy M3Y3eTak
y oAHOCY Ha ne bis in idem, Beh dase xpo3
Koje LIEAOKYTIaH MOCTYMAK MOXKe MPOAA3UTH
pe HETO LLITO MPEeCYAa MOCTaHe KOHAYHa.

vis the Court itself and also only logical and
correct approach. It deals with jurisdiction
of one and the same court, and thus allows
application of the principle in its full capacity,
from both “again” and the “same” elements.
It would be unimaginable for one court to
stand on the position that one and the same
conduct can form the basis for more that one
crime. One system or a legal unit, in this case
that would be Statute of the ICC, must clearly
divide crimes. Although international crimes
are similar and although actus reus can be
identical, other elements that form head of a
crime divide them one from the other. So it
should be impossible to state that one and the
same murder (one and the same victim) can
form the basis of both crime against humanity
and war crime. That is clearly stated at the
paragraph 1 by words “conduct which formed
the basis of the crime” Concept applied in this
paragraph is the best solution. It is not framed
only to the crime or only to the conduct. Ne
bis in idem can be fully applied when conduct
and crime are examined together and when
we have identity of facts and identity of law.
To stress once again, ne bis in idem refers to
the final decision. Appeals and revisions as
defined at the Part 8 of the Rome Statute do
not present exceptions from ne bis in idem,
but they represent phases that the complete
proceeding might go through before a
decision becomes final.

Paragraph 2 arranges the effect of the decision
delivered by the ICC toward any other court.
In a situation like this, national court would
be prevented to try a person for a crime that
comes under jurisdiction of the ICC if the
ICC has passed final decision. That means
that national judicial mechanism can not be
triggered for crimes such as genocide, crimes
against humanity, war crimes or aggression.
Since all international crimes prescribe
numerous conducts as actus reus of that

B
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Cras 2 ypehyje edexar opayke Kojy je AoHeo
MKC 'y opHocy Ha Heku Apyru cyA. Y 0BakBoj
CUTYaLj1, HALMOHAAHM cyA he OuTy cripeyen
A CYAM 0COOM 3a KPMBUYHO AEAO KOje IIOTIaAQ
noa HapAexxHoCcT MKC ykoanxko je MKC pAoHeo
KOHa4YHYy OAAYKY. To 3HauM Aa ce HaLMOHaAHU
MPaBOCYAHM MeXaHU3aM He MOXe MOKpPEeHyTH
32 KpMBMYHA A€Aa TEeHOLMAQ, 3AOYMHA
MPOTUB YOBEYHOCTM, PAaTHUX 3AOYMHA WAU
arpecuje. Kako csa mebhyHapopaHa KpuBuyHa
Aeaa mipepBubajy BeAuku Opoj paamM Kao
Actus reus, ¥ Kako CBaKa OA TUX PaAbU MOXe
but (1 yraaBHOM jecte) peduHucaHa Ha
HAlMOHAAHOM HMBOY MOCEOHO U Kao OOMYHO
KPMBUYHO AEAO, AA AV TO 3HAUYM AQ jeAHa 0coba
mMoxe 6utn ocybena npep MKC 3a 3a0umu
MPOTMB YOBEYHOCTM, A HA HALMOHAAHOM
HUBOY 3a ybucTBO? OUUIAEAHO, KPUBUYHA
AeAa Cy pasAMYMTA, aAM CaMoO Y IIpaBy, He
1y uMmweHulaMa. He nocrtoje cymmwe man
HejacHOhe y Bea) ¢ TUM Aa AU Ce OAAYKa KOjy
je asoneo MKC opHOCH Ha KpMBUYHO AEAO MAU
Ha paAsy, MAU Ha 0ba. JacHo je mpepBubero y
cTaBy 2, yaaHa 20 PuMckor cTaTyTta A2 jeaAHOj
ocobu He Moxe 6utM cybeHo moHOBO 3a
KPUBMYHO AEAO HAaBEAGHO Y YAAHY 5 YKOAMKO
je MKC poneo opAyKy.

Curyaumja npepBubena y craBy 3, yaana 20
Tpebano bu pa byae HajTMnMuHMja u Hajyemtha
curyanja. [TowTo HaMOHAAHM CYAOBU UMajy
npuMatr Hap MehyHapOAHUM  KpUBMYHUM
AeAMMa, Tipe ce Moxe ouekuBaTi Aa he MKC
OUTM CrpeveH Aa MOCTYmMa MOCPEACTBOM
OAAYKE KOjy je AOHEO HalMOHaAHM CyA. Y
OBOM CTaBy MCTO Ce OYUIAEAHO OAHOCU
Ha paawy. HaBoau ce aa ,0cobm kojoj je
cybeno op cTpaHe Apyror cyaa 3a nmoHamate
npeaBubeHo yaaHoBuma 6, 7 u 8 nehe ce
cyamtn npep MKC 3a 1o ucTo moHamame
ocuMm ... UnMHM ce Aa YKOAMKO je jeaHa ocoba
ocyhbena 3a ybucrBo mnpea HalMOHAAHUM
cyaom, MKC He moxe npouecympatu Ty
ocoby 3a 3AOYMH NPOTMB YOBEHOCTM Ha
OCHOBY UCTOT TOT YOUCTBA.

[Topeaehu c1. 2 1 3 yaana 20, pA0ra3uMoO A0
3aK/mYuKa AQ je edeKaT OAAYKE KOjy je AOHeO
MKC y opHOCY Ha HalMoHaAHM CyA U edekar

crime, and since each of those conducts canbe
(and usually are) defined at the national lev|
separately and as ordinary crimes, does thi
mean that one person can be convicted befor|
the ICC for crime against humanity and &
the national level he/she can be convicte!
for murder? Obviously, crimes are different|
but apparently only in law, not necessarily ir
facts. There are no doubts or uncertaintis
on whether the impact of the decision passe
by the ICC refers to the crime or condud|
or both. It is clearly stated, at the paragraph
2 of the Article 20 of the Rome Statute tha
a person can not be tried again for a crim|
referred to in Article 5 if the ICC has passet|
a decision. |

|

Situation referred at the paragraph
of the Article 20 should be the most typici
and frequent situation. Since the nationd
jurisdiction holds primacy over internationd
crimes, it is more likely that the ICC wil
find itself precluded by the existence of the|
decision passed by national court. In thi|
paragraph element “same” obviously refer to
the same conduct. It is stated that “no person
who has been tried by another court for
conduct also proscribed under Article 6, 7 and
8 shall be tried by the Court with the respec
to the same conduct unless...” It appears tha
if a person was convicted for a murder by
national court, then the ICC is prevented to
try that person for crime against humanit
based on that murder.

Comparing paragraph 2 and paragraph j
of the Article 20 we come to the conclusion |
that effect of the decision delivered by the
ICC to the national courts and effect of
the national decisions toward ICC is quite
different. Obviously, impact of the ICC
decision is much narrower than impact of |
national decision toward the ICC. In the first
situation, if the ICC has convicted a person
for a crime against humanity, than a nationd
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OMYKe AOHETE TMpeA HALMOHAAHMM CyAOM
y oprocy Ha MKC npuAMHHO PasAMYMT.
Ouiraeato, yruiaj opayke MKC je sHaTHO
YU HETO WITO je yTULAj HALMOHAAHE OAAYKE
#a MKC. Y mpBoj cuTyaiunju, YKOAUKO MKC
ocyAMt 0CODY 32 3A0UMH MPOTUB HOBEIHOCTH,
KALMOHAAHM CYA MOXKE OCYAUTHU TY UCTY ocoby
3aybICTBO, jep Cy TO ABA PAa3AMHITA KpUBIHHA
sera. MebyTyuM, KaKo je nipeaBubeHO Y APYIO]
QITyalyji, YKOAUKO HALMOHAAHM CYA OCYAN
ocoby 3a ybucTso, MKC He MOXe Ty 0co0y
ONTYXMTY 32 3A0UMH POTUB HOBETHOCTH Ha
0CHOBY MICTOT YOMCTBa, jep je Ta paatha seh
mpoleCyMpaHa TpPeA HALMOHAAHUM CYAOM.
. Vryuaj HAaLMOHAAHE OAAYKE je TMOTIYHO
HCTH YKOAMKO HALIMOHAAHM CYA 0CA0DOAN
" ocoby, HIIp., ONTYX0e 32 youcto, MKC He
JMo)Ke TIOYEeTM TOCTYMaK 3a 3AOYMH IPOTUB
{0BEYHOCTY Ba3MpaH Ha TOM UCTOM YOMCTBY
| Kao ACLUS reus.

" Ha OCHOBY PedeHOr MOTAO 01 Ce 3aKimyuuTH
| 42 cy MKC pyke y TMOTIYHOCTY Be3aH€, TC
Ad ApKaBa MOXe 3A0yTIOTpeOUTN  CBOje
3AKOHOAAQBCTBO YKOAMKO JKEAU. MebyTtum,
(TaB 3 Y HACTaBKY npeaBuba orpaHnyerma
y onemoryhaBa ApXKaBU A2 3aoynoTpedu
CBOjy MO3MLMjY. YKOAUKO CY ONTYXHULA U
0CTYTMaK HA Hal{MOHAAHOM HMBOY ycMepeHu
Ki TPUKpUBAIbY ocobe 0p KpUBUYHE
0ATOBOPHOCTM 3a MeDyHapOAHa KpMBITIHA
AeAd MAM YKOAMKO MOCTYTaK Huje BoheH
He3aBYCHO WM HeNMpUCTpPacHo 1 roKasyje
{eAOCTATAK HATOpa 1 BO/ME AQ CE OATOBOPHO
AMlle TIpYBEAE TIPaBAM, OHAR MKC moxe
mpeyseTM  CAYYdj. [MocpeacTBOM  TUX
orpaHuersa, pev TIoHallame” ynoTpedmeHa
ycray 3 uaara 20 A00Mja MOTIIYHO Apyrauuje
sHaueme. TO jOII He MPEACTaB/»>A EKBUBAACHT
pewyt KPUMBUUHO AEAO, MaAR naparpadu
() u (b) Apyraumje NPeACTaBAA]y YTULR)
HaoHaAHe OpAyKe. HapaBHO, €AEMEHT
JicTo” Tpeba MPUMEHNTH Ha MOHAIIADE, anu
VKOAMKO onTyXba yKasyje Ha TO Ad je uum
TakBe ONTYXOe MIITa APYro OCMM IpaBOT
MOCTYNKa, OHAR C€ JCTO®  TpUOAVDKaBA
KPUBUYHOM  AEAY. Mapa je oOBaj KOHLENT
610 KPUTMKOBaH, Kao M1 HeCroMMIbatbe
0bMYHMX KPUBMYHMX A€AQ (kako je TO
yaMIBEHO Y CTaTyTMMA ad-hoc TpubyHana)

court can convict the same person for murder,
because these two are different crimes. But, as
it is set in the second situation, if a national
court convicts a person for a murder, than
the ICC can not charge that same person for
crime against humanity based on that same
murder, because that conduct has already
been prosecuted by the national court. Impact
of national decision is exactly the same if the
national court has acquitted a person, for
example charged for murder, then the ICC
can not start the proceeding for crime against
humanity based on that murder as actus reus.

From the previous it could be concluded
that the ICC has hands completely tied and
that a state can misuse its national law if
desired. However, paragraph 3 continues with
prescribing of frames and disabling a state
to abuse its position. If a charge at national
level and the proceeding were aimed to shield
a person from criminal responsibility for
international crimes or if a proceeding was
not independent or impartial and showed
lack of efforts and will to bring the concerned
person to justice, than the ICC can assume
that case. By virtue of these framings, the
word "conduct” used at the paragraph 3 of
the Article 20 assumes completely different
meaning. It is still not equivalent to the word
crime, but again subparagraphs (a) and (b)
Jluminate the impact of the national decision
in another way. Still, element “same” should
be applied to the conduct, but if a charge
reveals that aim of that charge was anything
else but to prosecute genuinely than “same”
approaches to the crime. Although this
concept was criticized, as well as the lack of
direct mentioning of ordinary crimes (as it
was done in the Statutes of ad-hoc Tribunals)
this main position seems fair enough. The
main approach, option for the conduct rather
than the crime can be understood as taking
into account the diversity of definitions of
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OBa OCHOBHA IOCTAaBKa YMHU Ce€ AOBOMNHO
Aobpom. [AaBHU mpucTyn, M360p MoHalIaba
paAuje Hero KpMBUYHOT AeAa Tpeba pasymeTu
Yy CMMCAY ysuMamwa y 003up pasauka y
AeduHujama MehyHapoaHMX 3A04uHa Mehy
HallMOHAAHMM 3aKOHMMA. BuAo 61 mpuAnyHO
TeIIKO APXXaTu Cé caMO 32 KPUBUYHO AEAO,
Kapa AepUHMIMje KPUBWYHMX A€Aa MOTY
BapMpaTu M y CTBAapHOCTM 3alCTa Bapupajy.
AornyHuje je Ap>aru ce MOHalIama AOKAe
TOA ONTYXDa yKasyje Ha HaMepy Ap)kaBe Aa
npoliecyrpa KpUBMYHO AeAO y3umajyhu vy
003Mp CBe eAeMeHTe TaKBOI MOHalawa. Y
TIPETXOAHOM IpuMepy, Moryhe je Aa jeaHa
ocoba mopa Aa Oyae onTyxeHa 3a youcTso
jep HepOCTaje jepaH BadkaH eAeMeHT Aa Ou
Ce KOHCTUTYMCAAa ONTYxDa 3a OHy Bepaujy
3AOYMHA IIPOTMB YOBEYHOCTM KoOja je
npyixBaheHa y HallMOHAAHOM 3aKOHOAABCTBY.
Ha npumep, To moxe OUTU ereMeHT Aa
je npema HALMOHAAHOM TIIpaBy 3AOYMH
MpOTMB 4YOBeYHOCTM Moryhe wu3BpumTHU
CaMo y BpeMe para. YKOAMKO j€ BUIIECTPYKO
yOMCTBO, ca CBUM OCTaAMM €AeMEeHTMMA
HEONXOAHUM AQ C€ KOHCUTUTYMIIE 3AOYMH
MPOTUB YOBEYHOCTM, IOYMIEHO Yy BpeMe
MMpa, OHAQ jé HALlMOHAAHM TOCTYTMAK Be3aH
AeDVHUIIJOM YCBOjEHOM Y HAlMOHAAHOM
3aKOHOAQBCTBY M ITPU TOM He ITOCTOjM HaMepa
Aa ce Ta ocoba MpUKpHje AU Aa ce Ha OUAO
KOj/ HaYMH HALMOHAAHO IMpPaBO M IMOCTYIAK
aaoynorpebe. Kako moTeHuujaaHe pasAuke
MOTY TIOCTOjaTM Y MHOTO BMILIE BapWjaHTU
Hero LUTO MOXEeMO A3 3aMVCAMMO, CBAKaKO
je Hajbome pelllere ycBajarme NMpaBMAA Koje
je AOBOASHO PAEKCMOMAHO A2 MOXKE TIOKPUTH
CBaKy OA TUX CUTyaLuja.

ITocToju jomr jepAaH NMPUCTYN OBOM IUTakby
Koju 6u Tpebaro mucrahu Ha OBOM MecTy.
Kako je cBaka ApkaBa Koja je YroBOPHA
CTpaHa CTaTyTa, OAAYYMAA ITOCPEACTBOM
cBoje cA0DOAHE BOme AQ TIOCTaHe YAAHMLA
MKC, obaBesa mouymBa Ha CBaKoOj OA HMX
Ad  TIPMAArOAM  CBOje  3aKOHOAQBCTBO
MehyHapOAHOM YroBOpy KOjU je MOTMMCAAA.
To 6u 6e3 cymmwe 010 HajOOSU HAYMH Aa Ce
130erHy CBU MOTeHLMjaAHU HECITOPasyMHu.

3aKkmyyaK pa3MaTpama €eAeMeHTa MUCTO je
Ad OHO 3aBMCK OA peAauyje mMehyHapoaHn/
HAllMOHAAHM HMBO M CYAQ KOjU je AOHEeO

international crimes among national crimin
codes. It would be quite difficult to adhere tr
crime only, when definitions of crimes ca
vary and in reality they do indeed. It was mor
logical to adhere to the conduct as long as th
charge shows intention of a state to prosecut
a crime taking into account all elements
of that conduct. Returning to the previow:
example, it is possible that a person has to b/
charged with murder because there is lack o}
an important element to constitute a charg|
for version of a crime against humanity tha/
is adopted in national law. For example, tha]
can be element that under national law crime’
against humanity can be committed onl}
during the war. If multiple murder, with al}
other elements necessary to constitute crime%
against humanity was committed during|
the peacetime, than a national proceeding !
bound by the definition adopted in nationd
law and yet there is no intention to shield’
that person or in any other terms misus|
national law and procedure. Since possibl
discrepancies may arise in realty in muc! "
more variations than it can be imagined, than
the best solution was to adopt rule whichi 15
flexible enough to cover all of them. é

There is also another approach that should be|
stressed at this point. Since every state party
to the Statute, has decided by its free will to
become member to the ICC, than duty rests
on them to adapt there law to the internationa |
treaty they have signed. It would be the best|
way to avoid all possible misunderstandings.

Conclusion on the elaboration of meaning |
of the word "same” is that it depends on the|
relation international/national level and a|
court which has rendered final judgment !
Word "same” thus can mean identity of both |
conduct and crime, or only identity of crimes |
or predominantly identity of conduct. This
reveals that during the negotiations, approach
that was taken was directed by the fact that
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gyky. CXOAHO TOMe, ped MCTO MOXe
(BHAYABATU VIAGHTUTET pajtbe U KpUBUIHOT
163, MIAM CAMO MAEHTUTET KPMBUYHOT A€Ad
i\ IPETEXXHO MAEHTUTET PaAFE. OBo HaMm
ITKPUBA AQ je TOKOM MpPeroBopa, CTaB KOju je
fi10 3ay3eT OO AMPUTOBAH YMIHEHNLIOM AA /1€
bisin idem Tpeba MPUMEHNTY Ha PaSAMUTUM
pasiiv  HuBouma.  TlyH  xamauuTer
IUHLMIIA  F1e bis in idem Kao U HHEroBo
jofiuajeHO MOMMAlbe MOTY Ce y NOTIYHOCTH
DUMEHUTY CaMO YHYTap jeAHe TpaBHE
pye. Camo y OKBUPY jeAHe IpaBHe
eymie Moryhe je nocThu MAEHTUTET U
gmennua M Tmpasa. VI Mapa je TO HajoorU
mpictyn, Huje 6MAO moryhe MpuMeHNTH
@ y OCTAAMM BapMjaHTama, rae MMamo
foMOMHALIM]Y Pa3AMYMTIX HMBOA [paBa.

Pavarpajyhm KoHuenT ne bis in idem Ha
wuH Ha Koju je npeapuben y Pumckom
(TaTyTY Ca CTAaHOBMUILITA rAtio OBOT MPNHLMIIA,
fBrAeAd AQ CaMO OAAYKA MKC y opHOCY Ha
MKC 3ap0BOMABa MAEjy OBOI NPUHLMIIA Y
BEIOBOM Hajlpe MPUXBANEHOM CMMUCAY.
K20 TO je pedeHo y YBOAY OBOT paAa, TAABHH
mvesn Koje Tpeba moctuhi TPUMEHOM
0BOT TIPMHLIMIA j€ 3ATUTA nojeAMHala oA
Bilie TIOCTYTIAKA Y MCTOj CTBapy U Takobe
(mpeyaBarbe ABajy MAM BULLIE CYAOBA Ad CyA€
y UCTOj CTBApM 36or mMpaBHe CTAOMAHOCTH,
mpoLjecHe eKOHOMMje U IPABAE. MebhyTtum,
MojeAVHAL] HYje OCMTYpaH Aad he my butn
¢jheHo caMO jeAHOM. Moryhe je, ka0 1ITO
| je HABEACHO paHuje, Aa MKC cyamn ocobu 3a
| jeAHO AGAO @ HAL[MOHAAHM CYA 33 APYTO A€AO,
wapa 0ba Aeaa Mo4YMBajy Ha UCTO] PaAbU.
| %a10, U3TAEAQ AQ OBAj KOHLEIT HUje y CTaiby
| AA3AITUTY MOjEAVHLIA. Takobe, oBaj NIPUCTYII
| je y CYIpOTHOCTM Ca Ha4eAOM npoliecHe
eKOHOMMje M TIpaBAe, TIOWITO ABA CyAd MOy
(YAUTM 33 jeAaHy Paaty M TPaBAd MOXe
| v yrpOYKEHA AOHOILCHEM ABE PasSAMINTE

opyke. Crora, Kapa YUTaMo U3ABOjeHO CTaB
© ) MorAu GMCMO A2 AODEMO A0 3aKMpYHKa Ad
| 0Baj KOHILIENT He MOXe A OCTBapy OCHOBHY
| yaejy npuHLMIIa Ke bis in idem.

ne bis in idem should be applied at different
levels of law. Full capacity of the principle re
bis in idem and its most common concept was
thoroughly applied within one jurisdictional
unit. Only within one legal unit it is possible
to fulfill identity of both facts and law. And
although this is the best approach it couldn't
be applied in other versions, where there are
combinations of different levels of law.

Examining the concept of ne bis in idem as
prescribed at the Rome Statute from ratio of
this principle, it appears that only effect of
decision of the ICC toward the ICC fulfills
the idea of the principle in its common sense.
As it is stated at the Introduction of this
paper, main goals that should be gained by
application of this principle are to protect an
individual from more than one proceeding
for the same conduct and also to prevent two
or more courts to try same offence for the
reasons of procedural economy and justice.
Apparently, an individual is not secure that he
will be tried only once. It is possible, as stated
before, that the ICC try a person for one
crime and national court for the other crime,
although they rest on the same conduct. So,
it appears that this approach is unable to
protect an individual. Also, this approach is
opposite to the idea of procedural economy
and justice, since two courts can try for one
conduct and justice can be threatened by
passing of two different decisions. So, when
reading paragraph 2 it may be concluded that
this concept can not fulfill the main idea of
principle ne bis in idem.
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PEAAUVJE U3BMETBY IPUHLIUTIA
NE BIS IN IDEM V1 IPUHLIUTIA
KOMITAEMEHTAPHOCTU

YKoAMKO OBaj KoHuemnT pasMOTpuMO 13
APYTor yraa, yeupehemo aa peaaxTopy
Pumckor craryra Hucy norpewmniau NPUAUKOM
OApebuBama OBOr MPMHLMIA ca CTAaHOBMIITA
HWEroBOI' ratio-a Kao INTO Ha MPBU TIOTAEA
un3raeaa. Taj Apyru yrao nocmarpara epaha nac
Ha 4AaH 17 y npuHLMI KOMIIAeMeHTapHOCTH.
ApxaBe MMajy mpumar y Bobemwy mocrymnka
MIOBOAOM MeDhyHapoAHMX KpUBMYHMX Aeaa.
YKoAvko He ycrejy y Tome, MKC npeysuma
cay4aj. Crora, cama ynmweHmia Aa MKC Boau
oapebenu nocrymax yKasyje Ha TO Aa ApXKaBa
Huje 61Aa BosoHA MAM HUje 6uaa Y CTamy Aa
TpoLecyrpa Taj cAy4aj. Ca Tor cTaHoBMINTa,
HE MOXe Ce OYEeKMBATU Aa APXKaBa IOYHE ca
TTPOLIECYMPAbeM  TOI' KOHKDETHOT CAyYaja,
nowro je MKC Beh poHeo oaayky, kapa je Ta
Ap>XaBa Beh mokasara HepAOCTaTak Bome MAM
CIIOCOOHOCTU AQ npouecyunpa cAyvaj, ITO je u
AOBEAO AO YCITOCTaBAdama HapaesxHocT MKC.
CraB 2, yaaHa 20 3aTo He Tpe6a TYMauUTH CAMO
Je3UKM HETO U CUCTEMCKH, 2 Y OBOM CAyYajy y
CIpesy C NPUHLUIIOM KOMITA€MEHTapHOCTIL.
V3 oBe mepcniekT1Be 0CHOBHa VA€ja IPUHLMIIA
ne bis in idem 6uhe ncnymena.

Besa npuxyuma kommnaemenTtapHoctu u
NpUHLUMIA Ke bis in idem jow je youmuBmja y
cTaBy 3, yaana 20. Visysumare o AejcTBa ne
bis in idem HauMoOHaAHMX OAAYKa OasupaHo
Je Ha CKOPO VMAEHTMYHUM YCAOBMMA Kao U
n1Tatbe NpuxBaT/sUBOCcTU. Cripera npuHImna
KOMIIAEMEHTapHOCTY M NpUHUMMA #e bis
in idem AMPeKTHO je HaBepeHa y YyAaHy 17,
craBy 1 (c). IlpeaBubeno je pa he CAYYaj
buru HempuxsatsuB 3a MKC nocpeactsom
AejctBa uaaHa 20, craBa 3. Buao 6u Gome
Aa je xomnaeTHa Aebunuumja me bis in
idem TOABEAEHA TMOA HACAOB — MUTalbe
NpuUxBaTAUBOCTU. Tapa 6u 6MA0 HaraaieHo
Ad To3uMuMja M ratio mpuHUMNaA ne bis in
idem cappXm jowl jeaaH eAeMeHT Kapa ce
nmocmarpa ¢ MehyHapoAHOr cTaHOBumITA He
camo ,IMOHOBO" 1 ,ucTO", Beh jou jepaH u To

CONJUNCTION OF PRINCIPLES NE BIS |\
IDEM AND COMPLEMENTARITY

If this concept is examined from anothe!
angle, then we will find out that redactor
of the Rome Statute have not failed to apph’
the principle according to its ratio as it ma)
seem at the first glance. That another angle%;
leads us back to the Article 17 and principk}
of complementarity. States have primacy ti;
try persons for international crimes. If the
fail to do that, then the ICC will assum
that certain case. So, the mere fact that thef
ICC is trying a case shows that a state w&:i
unwilling or unable to prosecute a case. Fron!
that perspective, it is very unlikely to expeq!
of the state to start prosecuting that certai|
case again, after the ICC has passed the
decision, when that state has already showr -
its unwillingness or inability to prosecut
that case, what has lead to the jurisdiction i
the ICC. Paragraph 2 of the Article 20 th!
should be interpreted not only in terms d ‘,
linguistic sense, but also according to the/
rules of systematical interpretation, in th
situation in the conjunction with the principle
of complementarity. From this perspective th:
main idea of ne bis in idem will be fulfilled,

Conjunction of the principle of complemen-|
tarity and principle of ne bis in idem i
even more obvious at paragraph 3 of th!
Article 20. Exceptions from e bis in iden
effect of national decision are based on th
almost identical terms as the admissibiliy
issue. Conjunction of principles of comple- |
mentarity and ne bis in idem is stated directl
at the Article 17, paragraph 1 (c). It is stated|
that a case will be inadmissible for the ICC by §
virtue of the Article 20 (3). It would be better|
if the whole definition of ne bis in idem was ;
under the title — issues of admissibility. It§
would be than underlined that position an
ratio of ne bis in idem has another elemen
when examined at the international level |
not only "again” and "same’] but also and very
important - proper law qualification of facts

iR St S o




Princip Ne bis in idem u Rimskom pravu 109

|| A0 3HAYAjaHA €AGMEHT — VICIIPABHY MPaBHY
BaANpUKALIM)Y YMHEHULA.

{oHuenT  MPUXBATAMBOCTU — 3aCHMBA - C€
@ OMAO KOjOj PaAlbUl ApKaBe Y OAHOCY Ha
| OHKDETHO KPMBUYHO AAO, OMAO Aa je y
| nmay dasa ucTpare MAM je cyberbe y TOKY. G
ipyre CTpaHe, MPVHLINII 1€ bis in idem opHOCH
e HCK/SYYMBO HA KOHAYHY OAAYKY, Te CTOra'y
| @0y aMaArammpa M LeAOKYIHM MCTPOKHU
L TYKMAQUKM ACTIeKT TpoLeca. Ne bis in
e ce MOXXe OAHOCUTH M Ha CAyYaj Kapa
| ¢y ucTpara 1 onTyxba 13BeAeHe MPaBUAHO,
1 y TIOCA€ARO] a3y, Y MPecyau, youeHo
 k nocTojatbe  CYNITVMHCKE —MarbKaBOCTU.
' Taohe, moryhe je pa cy ucrpara u onTyxba
| [pouetbeHe Kao HeBavaHe, aAM je MpecyAa
| KIMOHAAHOT CYAQ AOHETA Tpe Hero 1ITo je
~ MKC npey3seo cayuaj.

" KommaemeHTapHOCT u ne bis in idem uuHe
© eAHy LieAMHY CACTaB/oeHY OA ABA MPOLIECHO
| 0pBOjeHA AeAa TOCTYTIKaA. JeaaH ce OAHOCU
| 1w dasy mcTpare ¥ MOCTYIKA y TOKY, & APyTH
| ja cUTYaLMjy KaA@ je TOCTYMAK OKOHYaH a
| foHAuHa TPECyAA je CTYMMAQ Ha CHary. Obe
© fase 104MBajy HA FOTOBO MCTUM YCAOBMMA.

| Tpema uaany 17, crapy 1 MKC he npeysetn
* (Ay4aj YKOAMKO AP>KaBa Hije BO/oHA MAN HUje
© yCTamy AQ CIIPOBEAE MCTpPary MAM KpUBIHHO
| [0meHbe; YKOAMKO je APXKaBa OAAYYMAQ Ad He
| loAJDKe ONTYIKHULY M TaKBa OAAYKA yKasyje
| TO AQ APKaBa He JKeAM MAM HUje Y CTarby
| ja mpaBMAHO Tporiecynpa. CXOAHO CTaBy 2
| HeAOCTATaK BO/ve TOCTOjU KaAA je TOCTYIaK
| IpeAy3eT MAM je TIPECYAQ AOHECEHa, aAn C
MmeM AQ TIPUKpUje 0coby OA KpUBMMHE
| oaroBpHOCTM3aMehyHapOAHOKPUBUYMHOACAA;
| JKOAMKO TIOCTOjU HEONPABAAHO OAAArarbe
I0CTYTKa; KAAd TMOCTYNAK Huje CIIPOBEACH
He3aBMCHO 1 HermpucTpacHo. HecrocobHoct
fie OCTOjaTH YKOAMKO j€ AOIIAO AO TOTAAHOT
JAM  CYWITMHCKOI ~KOAQICa IMPaBOCYAHOT
JICTEMA MAM je ApKaBa HecriocobHa Aa aobe
A0 ONTYXKEHOT MAM CBEAOYEHA MAM je Ha
HEKI APYTM HauVH HeCroCOOHa A CTIPOBEAE
nocrymak. CxoaHo 4Aany 20, craBy 3 MKC
he GUTU CIIpeyeH MOCPEACTBOM HalMOHAAHE

Concept of admissibility is though based upon
any kind of motion of a state with respect to
a certain crime, whether it is just a stage of
investigation or already a trial is underway.
On the other hand, principle ne bis in idem
refers to the final decision and thus it assumes
also the whole investigating and prosecuting
aspect of proceeding. Ne bis in idem may cover
situations when investigation and prosecution
has been carried out properly, but at the
final stage, in the decision misconduct was
revealed. It is also possible that investigation
or prosecution has been determined as a non-
genuine, but a national decision has been
passed prior to the Courts decision to assume
a case.

Practically complementarity and ne bis
in idem form one whole consisted of two
procedurally separated parts of procedure.
One covers stages of investigation and
underway proceeding, and the other covers
situation when the proceeding has been
completed and final verdict been pronounced.
Both stages of proceeding rest on almost the
same conditions.

According to the Article 17, paragraph 1
the ICC will assume jurisdiction if a state
is unwilling or unable to carry out the
investigation or prosecution; if a state has
decided not to prosecute and that decision
reveals that the state is unwilling or unable
genuinely to prosecute. According to the
paragraph 2, unwillingness exists when a
proceeding has been undertaken or even a
national decision made with the purpose to
shield a person from criminal responsibility
for international crimes; if there is an
unjustified delay with the proceeding; when
a proceeding is not conducted independently
or impartially. Inability will exist if there is a
total or substantial collapse or unavailability of
national judicial system or a state is unable to
obtain the accused or testimony or otherwise
unable to carry out the proceeding. According
to the Article 20, paragraph 3 the ICC will
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MIPECYAC, OCUM y cUTyaumju Kapa je mocTymax
MP€A HAlMOHAAHMM CYAOM CIIDOBeA€H paan
PVKpVBalba  ONTYXXEHOT 0p  KpUBUYHe
OATOBOPHOCTM 32 MeDhyHapopHa KpuBuMyHa
ACAZ;  Kapa TMoOCTymak Huje crposesen
HE3ABVMCHO MAM HENPUCTPACHO y CKAaAy ca
TTPONMCHMA BadaHOT IOCTYNKa npuxsaherom
y mebyHapoaHOM mpaBy uan je crpoBepeH
Ha HaYMH KOJM je y AaTMM OKOAHOCTHMA y
CYNPOTHOCTM C HaMepOM Aa ce Ta ocoba
IIPUBEAE NpaBAL.

Cywrruncky, KpUTEPUjyMM 3a npeysumarbe
Hapaexnoctu MKC  nouusajy Ha wuctum
OCHOBaMa’. PasAmka uameby mux OCTOjU
CaMo cripaM ¢asa Kpos koje jeAaH mocrymak
[IPOAA3M, aAM CYWITMHKCU CBU YCAOBU
MOMMBAjy HAa UCTOj Aoruuu. A To je, Aa
YKOAMKO ~ ApxaBa m3beraBa aAa moaurue
ONTYXHuLy 3a mebyHapopHo KPUBUYHO
ACAO M KBaAMOMKYje MOUMIEHO AeA0 Kao
OBUYHO KPUBMYHO AeA0 MAN Ha HEKU ApyTU
HauVH IIOKasyje HeAOCTaTaK >keme Aa y3Me
y 003up cBe nparehe eaemenre A€Aa, OHAQ
MKC  moxe npeysern HapAeXHocT. Ha
OCHOBY OBOT objawersa, yaora MKC ce
TP€ MOXe OADEAMTM KaO KOHTPOAHA Hero
KOMIIAeMeHTpHa.  KoHTpoaa ce opmocu
Ha OKOAHOCTM Aa AM je ApkaBa 3amoueaa
TMOCTYINAK MAM AOHEAa TIPECYAY, AAM U Ha TO
A AVl je IPABMAHO KBaAMGBUKOBaAa AeAo.

Jour jeaH 3akmywak ce namehe Ha oBom
MecTy. CanpaBHO-(GUA030¢CKOr CTAaHOBMIIT
KPMBIMHE OATOBODHOCTM ¥ mpaBae, Huje
HAJBOKHU]Ee Ka3HUTU CaMO 3a MOYUIbEHe
oapebenor aeaa. KasHa ne UCITyHaBa CBpXy
YKOAMIKO ACAO HMje Ha3BaHO NMPABMM UMEHOM.
lnmveBu nocraemenn npea MKC, xao mro
Je HamomeHyTo cy, usmeby ocranror, aa
OKOH'Ya HeKaXKiaBatbe 33 3A0UMHE MOYUeHe
KplueweM mypackux mpaea. Crora, 3apaa
MPEeBEHLM]e, XPTaBa U NpaBAE, HEOMXOAHO
je  KBaAmpuKoBaTu Paawy 'y cmucay

9

Holmes ].T.: The Principle of Complementarity, p. 58,
At: The International Criminal Court — The Making
of the Rome Statute, Issues, Negotiations, Results,
Ed.: Roy S. Lee, Hague, 2002.

be precluded by national decision, except ir
situation when a proceeding at national cout
were for the purpose of shielding a persor
from responsibility for international crimes
when a proceeding has not been conducted
independently or impartially in accordanc
with the norms of due process recognizet
by international law and were conducted i
a manner which in the circumstances ws
inconsistent with an intent to bring tha
person to justice.

Basically, criteria for assuming jurisdiction by
the ICC rest on same conditions’. Differenc
between them rests on different stages thaf
a case is going through, but in the essenc
all of them have same ratio. That is, if a state
avoids charging a person for an internationg
crime and qualifies committed offence just
as an ordinary crime or in some other Wy
shows lack of will to take into account a
following elements of certain conduct, the
ICC will assume jurisdiction. According
to this explanation, the role of the I1CC can
be determined rather as a control than 2
complement to national proceeding. Control
refers not only to the issue whether a state has
started an investigation, prosecution or passed
the decision, but also on whether conducts ar
qualified properly.

There is also another conclusion that can be
carried out at this point. >From the point of
view of philosophy of criminal responsibility
and justice, it is not important just to punish
a person for misconduct. Punishment doe
not fulfill its task if a conduct is not entitled
properly. Goals which are set before the
ICC, as was mentioned previously in this
Paper, are, among the others, to put an end
to impunity for human rights atrocities. Thus,
for the sake of prevention, victims and justice
it is necessary to qualify conduct in terms of
international crimes. The ICC has to play

> Holmes].T, The Principle of Complementarity, p. 58
At: The International Criminal Court — The Making
of the Rome Statute, Issues, Negotiations, Resuls,
Ed.: Roy S. Lee, Hague, 2002
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vehyHapopHOT KpuBMyHOT Aera. MKC mma
iosehy yaory y usBobersy oAroBopHux mpe
uitlie IPaBAE.

CAABOCTH

/ nopea cBMX Hamopa Koju Cy yaoxeHu Aa
b ce PuMcKku cTaTyT caummMo Ha Hajbomu
* voryhw HaumH, unak, nocroje Heke caabocTn
0je MOTY YMAFbUTH YAOTY, & MOXKAQ U 3HAuaj
MKC. Ca cranosuita ne bis in idem jepna
04 CAADOCTM MOXe Ce youMTM y CTaBy 3,
iara 20. Aa IOHOBMMO, IpeMa OBOM CTaBy
e bis in idem he aeroBaTM camo YKOAMKO
 jeAHOj 0cobu cybeno npep Apyrum CYAOM
3 AeAO MpomnucaHo YA. 6, 7 u 8. 3anito je
I30CTaBA>EHO KPMBUYHO A€AO arpecuje? Y
IPETXOAHOM CTaBy HaBOAM Ce AQ YKOAMKO
e MKC mpecyamo 3a aAeao u3 waana 5,
KIMOHAAHM CyA Hehe Mohu oHOBO Aa CYAM
% HEKO OA TUX AeAa. JeAHO objawmeme cy
saan Kpuctuna Ban Aen Bunrepr (Christine
Van den Wyngaert) u Tom Omrena (Tom
Ongena). OHu cy ycTBpaMAM Aa jeamo op
voryhux ,objaimbersa Moxke 6utm pa cy
peaakTopy Pumckor yrosopa usabpaan aa
He Adjy ne bis in idem edexaT HalMOHAAHUM
lpecyAamMa IO OINTY)KHMIIAMA 3a arpecujy,
. Jep je HeMoryhe cripoBecTM TakBe IMOCTYIKe
Ha HaunmoHaAHOM HuBoY“!?. TTopea Tora, kao
ApyTO  MOTEHLMjaAHO objalutbere OHM Cy
MPETNOCTABMAM Aa je Pa3AOr KOju objalibaBa
0BaKaB MPUCTYTI Yy YMHEHUIIM A2 AepuHMIIMja
arpecuje He roctoju' . O6a objaimbera AeAyjy
AOTYHO, aAH, C ADYTe CTPaHe, Y CYIPOTHOCTU
¢y ca craBom 2. Koje rop objaumbere pa
PUXBAaTUMO, OBAKaB HPUCTYIl IPEACTaBMDdA
00jeKTMBHY OTMAaCHOCT 3a I10jeAMHLIe, KOjU Ce

" Wyngaert C. V; Ongena T. Ne bis in idem
Principle, Including the Issue of Amnesty, at: The
Rome Statute of the International Criminal Court:
A Commentary, Volume [, ed. Cassese A., Gaeta P,
Jones J.R.W.D, Oxford 2002, pp.725.

! Ibidem; Holmes ]T: The Principle of
Complementarity, pp. 58-60, At: The International
Criminal Court — The Making of the Rome Statute,
Issues, Negotiations, Results, Ed.: Roy S. Lee, Hague,
2002.

leading role in bringing responsible persons
to justice.

WEAKNESSES

With all the efforts that were made to create
the Rome Statute in the best possible manner,
nevertheless, there are some weaknesses that
may diminishits roleand probably significance.
From the point of ne bis in idem one of the
weaknesses can be noticed at the paragraph 3
of Article 20. To stress once again, according
to this paragraph ne bis in idem is applicable
if a person has been tried by another court for
conduct also proscribed under Article 6, 7 and
8. Why was the crime of aggression omitted?
At the previous paragraph it was stated that
if the ICC has decided on a crime referred to
in the Article 5, national court is prevented to
try again that crime. One of the explanations
is given by Christine Van den Wyngaert and
Tom Ongena. They have stated that one
possible "explanation may be that the drafters
of the Rome Treaty have chosen not to give a
ne bis in idem effect to national judgments on
charges of aggression, because it is impossible
to conduct such trials on a national level”.
Also as another possible explanation they
supposed that this approach has been chosen
because there was no definition of the crime
of aggression''. Both of explanations seem
logical, butagain they counter the paragraph 2.
Whatever explanation we accept this solution
presents objective danger for individuals,

" Wyngaert C. V., Ongena T, Ne bis in idem
Principle, Including the Issue of Amnesty, at: The
Rome Statute of the International Criminal Court:
A Commentary, Volume I, ed. Cassese A., Gaeta P,
Jones ].R.W.D, Oxford 2002, p.725

"' Ibidem.; Holmes JT, The Principle  of
Complementarity, p. 58-60, At: The International
Criminal Court — The Making of the Rome Statute,
Issues, Negotiations, Results, Ed.: Roy S. Lee,
Hague, 2002.
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Mory Hahy y cuTyauuju Aa UM ce ABa IyTa
CYAM 3@ UCTY Paplby M MCTO KPMBUYHO AEAO,
c o63upom Ha To Aa MKC ounraepaHo moxxe
MTOHOBO A2 CYAM 3a arpecujy.

Apyra caabocT Koja ce 4ecTo CIIOMMUbe jecTe
Aa y Pumckom craryty Huje mnpeasubeHo
U3y3uMare OA AejcTBa nme bis in idem 3a
,00U4YHa KpuBu4Ha Aeaa“'?. OBa npumepba
noynBa Ha nopebewy Craryra Tpubynasa
3a buBly JyrocaaBujy u Pynaay u Pumckor
craryta. Aok y oba craryra TpubyHana
usysumare OA AejcTBa ne bis in idem
npeaBuba ,06MYHa KpMBUYHA AeAd’, TakBe
oppeAbe Hema Yy Pumckom craryry. Y
PumMckoM cTaTyTy oBa OApepba 3amerbeHa
je oapeaboM - ,ckpuBame ocobe”. Moxe ce
NpUMETUTU Aa je u3pa3 ,CKpuBame ocobe”
HejacaH, aAM je M M3pa3 OOMYHO KPUBUYHO
aeao Takobe Hejacan . He mocToju oepunnimja
HU 32 jeAHY HM 32 APYTY BapujaHTy, Te je Y
oba cAydaja cyp Taj xoju he mocpeacTtBoM
competence de la competence OANYUUTU
O OBOM MuTamwy. Y OCHOBM oba mpucTyma
MOYMBajy Ha MCTOj MAEjH, & TO j& HEOTTXOAHOCT
TipaBMAHE NpaBHe KBaAudMKalyje, MpaBUAHE
KazHe UM 33aA0BOMEHA >KPTaBa, IIpaBAe U
npeBeHTUBHU edeKaT. 3ampaBo, OCHOBHa
caaboct je y competence de la competence
MOIITO OCTaBda AOCTa TpPOCTOpa  3a
3An0ymoTpeby oBe oapepbe. Mebytum, c
ApYTe CTpaHe, jeAMHa Apyra BapujaHTa buaa
61 Aa ce ApXKaBaMa MNPEIMyCTU AQ OAAYYYjY O
TOME AQ AU je TTOCTYTAK KOjU Ce BOAM AaKaH,
mwro 6u 6uao jomr rope. Crora, 6Gupajyhu
usmeby ABajy Aommx pelewa, u3abpaHo je
Mame Aolle. Apyra cAabocT, y yCKOj Besu C
OBOM OAHOCU Ce Ha KaKiaBaibe. YKOAMKO
HaL[MOHAAHM CYA OCYAM 0COOY 3a YOMCTBO Ha
oppebenn 6poj roarHa AmiaBama CA0boAE
1 Ta ocoba pPOBeAe Ae0 BpeMeHa Y 3aTBOpY,
noctoju camo MoryhHoct aa he MKC ysetu
y 063up To Bpeme (4aaH 78, cTaB 2). Crora,
moryhe je Aa jeaHa ocoba poBeAe Y 3aTBOpPY
Tpu ropute, MKC npeysme HapA€XKHOCT 1O

12 Ibidem, pp.57-58.

i
which can find themselves tried twice fo
the same conduct and the same crime, sinc

the ICC can obviously retry for the crimed
aggression.

Another weakness usually mentioned is that th
Rome Statute does not provide exception of i
bis in idem effect for "ordinary crimes”". Thi
objection arises from comparison of ICTY an¢
ICTR Statutes with the Rome Statute. Wher
both ICTY and ICTR Statutes as an exceptior
to the ne bis in idem affect directly stipulat
“ordinary crime’; there is no such provision
at the Rome Statute. At the Rome Statut
this provision is replaced with - "shielding the
person’”. It may be noticed that phrase "shielding
the person” is vague, but expression “ordinar
crime” is also vague. There is no definition on
either of them and in both cases the Court i
the one who by virtue of its competence de l
competence decides on that issue. In fact both
of approaches are based on the same idea, and
that is necessity of proper law qualification |
proper punishment and satisfaction of victims,
justice and preventive effect. Main weaknes
is in fact mere competence de la competenc
since there is lot of possibilities for misusing
this provision. But on the other hand, only
other possible solution would be to provid
that states itself decide whether there is a sham
trial, which would be even worse. So, choosing
between two weak solutions, one which is les
weak was chosen. Another weakness closely
connected to this issue concerns sentencing
If a national court has sentenced a person for
a murder with an amount of imprisonmen
and that person has served one part of it, there
is just a possibility that the Court would take
into account that period of time (Article 78
(2)). Thus, it may happen that a person has
been already imprisoned for 3 years, the ICC
assumed jurisdiction on the ground of Artick

12 Ibidem, p.57-58



———

Princip Ne bis in idem u Rimskom pravu 113

ocioBy yAaHa 20, cTaBa 3 (a) nam (6) u ocyam
1y 0c00y Ha ABaAeceT roaMHa 3aTBopa. Moxe
(e AOTOAUTU AQ Ta 0coba MpoBeae ABapeceT

| | TPM TOAMHE Yy 3aTBOpY, MOWTO je TpU

ropuHe OMAQ 3aTBOpPEHA MO OCHOBY IpecyAe
HAMOHAAHOT CYAQ KOja je TpeTupaHa Kao
JakHa' mpecyaa op ctpaHe MKC, u Huje
ypadyHaTa y KasHy Kojy je aoocyano MKC. Ca

| (TaHOBMILITA TIOjEAMHIIA OBAKBO pellierbe je
|| BeOMa HErNpaBMYHO, jep TNOjeAMHAl] MOCTaje
| KpTBA AOIUEr HALMOHAAHOI IpOLiecypuama
| u crporor

craa MKC. Cpakako, oBa
oapeaba 6u y byayhHocT Tpebaro aa byae
MoAMbUMKOBaHA.

Ca craHoBuIITAa >XpTaBa U MehyHapopHe
mpaBAe, MOCTOjM joul jeAHa MaHa. Moryhe
je A je Ap)KaBa AOHEeAQ IIPeCyAy TIOCAe
MAPSUBOT TOCTYIKA Y3 TPaBUAHY IPABHY
KBaAMQUKALMjy, Te OCYAMAa ocoby Ha
HjcTpoKy — KasHy. Mebytum,  apaBa
3aApaBa MpaBo aMHecTHpamwa'®. Y Pumckom
(TAaTYTY HEMA HY pevy 0 ToM nuTamwy' . Kako
je, HA AQTOM TIpMMepy KOHayHa IIpecyAld
AOHETa, OHAA AeAyje TipuHLmI e bis in idem
I HeMa HAyMHA AQ Ce TIOCTYNaK ITOHOBO
nokpeHe. OBaKBO pellere je HermpaBeAHO
mpeMa JKpTBaMa, a MOXKe HALIKOAMTU M
paBAM, QAW Ca A€TAaAMCTUYKOT CTAHOBMIITA
TakBa aMHeCTUja 01 Ovaa MpaBHO BadaHa.

Ca CTaHOBMILTA MPaBAe, MOCTOjU jOLI jeAHa
caabocT, Koja HUje AMPEeKTHO MOBe3aHa Ca
mpuHLAIOM He bis in idem, aan jecTe ca
MPUHLIUIIOM KOMITAEMEHTAPHOCTU. Yaau 17,
cras 1 (o) npeaBuba poa MKC moske oppeAnTyt
)2 je CAyYaj HENpUXBATAUB YKOAMKO HUje
A0BOMHO 030MmaH. Hema objammera o
ToMe LITa Ce CMaTpa ,AOBOMSHO 030MHoHUM®
cayuajem. OBO MOXKe AOBECTM AO CUTyauuje
Aa jeAHa ocoba, uuje MOHalae Huje OMAO
AOBOAGHO 030MAHO, OCTaHe BaH AOMallaja
npaae. To je 0301maH MPOITYCT, KOjU Ce MOXe
(XBATUTM Kao OXpabpeme Ha TNOYMiberbe
KpMBMYHMX A€AA C HapOM Aa Hehe naraeparu
AOBO/SHO 030M/AHU.

5 Ibidem, pp. 726-727.

20 (3 (a) or (b)) and sentence the person for 20
years. That person may find itself imprisoned
for 23 years in total, since the 3 years served
under national decision are treated as "sham”
decision from the point of the ICC, and was
not encountered into the sentences delivered
by the ICC. From the point of view of the
individual this can be extremely unfair, since
a person turns to be a victim of poor national
procedure and severe attitude of the ICC. And
certainly, this should be modified in the future.

From the point of view of victims and
international justice, there is another
weakness. It is possible that state rendered
judgment after full and diligent proceeding
and proper law qualification, and convicted a
perpetrator to the most serious punishment.
However, states hold rights to grant an
amnesty'®. There is no wording on that issue
at the Rome Statute'’. Since, at the example
as described final verdict has been rendered,
than ne bis in idem applies and there is no
way to reopen the case. That would be unfair
toward victims, also that would damage
justice, but from the legalistic point of view
that amnesty would be lawful.

From the point of justice there is another
weakness, which is not directly connected
with ne bis in idem, but is connected with
the principle of complementarity. Article
17, paragraph 1 (d) provides that ICC will
determine a case as inadmissible where a
case is not of sufficient gravity. There is no
explanation on what should be considered
as a “sufficient gravity” That can lead to the
situation that one person whose conduct was
not serious enough is left out of the reach of
justice. This is a serious gap, which can be
understood as encouragement to commit
crimes hopping that they will not seem
serious enough.

3 Ibidem, p. 726-727.
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1 nocaeawa cAaboOCT KOjy je MHOTpebHO
uctahu, mpu TOM U HajBOXHMja, MOXe
ce youuru y uaany 17 u daany 20.
Curyauuje y xojuma MKC moxe mpeysetn
HAAA©KHOCT 0asMpajy ce Ha YCAOBMMa KOjU
Cy HejaCHM M OCTaBmajy AOCTa NPOCTOPA
nponsBomsHOCTUMA. Tyxuaal u cyp he ce
Hahy y cUTyalmju A2 MCTIMTYjY Ad AU je AP>KaBa
XTeAa Ad TNpUKpUje MOYMHMUOLIA KPUBUYHOT
A€Aa MAM HUje O1Aa BOSHA MAM CITOCOOHA Aa
npouecyrpa MAM MOCTYNaK HUje CIPOBEAEH
He3aBMCHO MAM HempucTpacHo. HapaBHo, y
MHOTOOPOjHUM CAy4YajeBuMa buhe ounraepHo
Aa Ap’KaBa HMje TMOCTYMaAa npasuaHo. Orner,
nocrojahe Takobe M cuTyauuje Koje HUCY
Tako jacHe. CTOra, OA M3y3€THOT je 3Hayaja 3a
cya, byayhu pap cyaa, pemytaumjy u yTuLaj,
Ad MCIMTA CBaKM CAy4aj Ha OOjeKTUBaH,
yjeAHaYeH M HermpuCTpacaH HauMH. Y BpeMme
KaAa je cTBapaH PMMCKM CTaTyT Huje 61MAO
moryhe patu mpeuuste pedunuumje. Crora,
Ha CYAY je A 3ay3Me CTaB O ToMe Kako he ce
OB eAeMeHTH y byayhe npuMeruBaTul.

3AKAYYAK

YumeHnlia je Aa HauMH Ha Koju je Pumcku
CTaTyT CacTaBAdeH, TMPEACTaBMdA  YNPaBO
OHAj CTereH CarAacCHOCTU KOjU je MOrao
6UTM MOCTUTHYT Y TOM TpeHYTKY. Kao wmwto
je TIpeACTaBoEeHO KpO3 OBaj paA, OCHOBHU
KoHLenT ne bis in idem npuHuuna je Aobap
1 MOXe Aa 00e30eAr ucnymweme 1aeje Koja ra
kapakTepuize. CAabOCTM Koje Cy MCTaKHyTe
MOTY Ce AaHYAMpaTM Kapa Ce OAAydYyje O
KOHKPETHOM CAY4ajy, YKOAMKO OHM KOjU O
TOME OAAYYYjY, 3aAp>Ke Ha YMY OCHOBHY UAEJY
1 Uns pUHLMNA #e bis in idem.

Takobe, OBaj MPMHLMI Ha HaYMH KOjU je
npuMetbeH y PUMCKOM CTatyTy He MOXe
6utu mnpaBUAHO cxBaheH U MpUMereH
caMoCTaAHO, Beh y crpesu ca NPUHLIAIIOM
KOMITAEMEHTapHOCTU. YOOMYajeHO 3Haverbe
OBOI NPUHILMIIA AATO je Ha OCHOBY jeAHe
npaBHe jeAuHuLe, y oBoM cAy4ajy MKC.
Mebytum, kapa ce HaheMo Ha TepeHy
mehyHapopHe Y OAHOCY Ha HalMOHAAy

The last weakness that should be underlined, but
again the most important one, is to be found in
both Article 17 and Article 20. Situations when
the ICC can assume jurisdiction are based on
terms which are vague and can leave lots of room
to the arbitraries. The Prosecutor and the Court
will find themselves examining whether a state
wanted to shield a perpetrator, or whether a state
was unwilling to prosecute or unable, or whether
proceeding was not conducted independently or
impartially. Certainly, there would be a number
of situations where it would be obvious that a
state was not proceeding genuinely. But again
there can be also a number of situations where
the situation is not clear enough. It would be
of utmost importance for the Court, its future
work, reputation and significance to examine
every single case in objective, uniform and
principled manner. It was not possible at the
time when the Rome Statute was created, to
prescribe more precise definition. So, it is up
to the Court itself to take a position how these
terms will be applied in practice.

CONCLUSION

The fact is that what is written at the Rome
Statute, presents the exact amount of
agreement that could be reached at that time.
As it is presented throughout this paper the
main concept of ne bis in idem principle is fair
enough and it can provide fulfillment of the
idea that characterize it. Weaknesses that are
underlined can be annulled when deciding on
a certain case, if each of the subjects involved,
keep in mind the main idea and the purpose of
principle ne bis in idem.

Also, it is important that this principle, as
appliedat the Rome Statute, can notbe properly
understood and applied independently, |
but in conjunction with the principle of
complementarity. The common meaning of
this principle is applied within one legal unit,
i.e. the ICC. But, when we come to the ground
of international vs. national decision and vice
versa, though some novelties inevitably arise.
Those novelties are to be examined in practice
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0MAYKY M 0OpaTHO, HeKe HOBMHE HEMUHOBHO
ncrajy. Te HOBMHe Tpeba UCTIUTATY Y MIPaKCK
oowro MKC moune ca papom. Beposatho he
0He M AOBECTM AO U3BECHMX IpOMEHa OBOT
fonterita y 6yayhHocTn.

once the ICC starts to proceed. And they may
lead to some modifications of this concept in

the future.



116 Tijana Surlan

AVITEPATYPA / REFERENCES

10.

Ll
12,

13.

14.

15,

16.

17.

18.

Cassese A., Gaeta P, Jones J.R.W.D.: (2002) The Rome Statute of the
International Criminal Court: A Commentary, Volume I - 11, Oxford.

Cheng B.: (1953) General Principles of Law as applied by International Courts
and Tribunals, London.

Gardocki L.: (1989) Legal Problems Emerging from the Implemntation of
International Crimes in: Domestic Criminal Law, Revue internationale de droit
penal Vol 60, ler et 2e trimestres, crp. 91-111.

Kittichaisaree K.,: (2001) International Criminal Law, Oxford.

Lee R.S. (ed.) (2002): The International Criminal Court: The Making of the
Rome Statute Issues, Negottiations, Results, The Hagaue, .

Lee R.S. (ed.): (2001) The International Criminal Court: Elements of Crimes
and Rules of Procedure and Evidence, New York, .

Markovi¢ M.: (1965) Medunarodna kriviéna dela, JRMP, broj 1, str. 29-53.
Radulovi¢ D.: (1999) Medunarodno kriviéno pravo, Podgorica.

Ratner S.R., Abrams J.A.: (2001) Accountability for Human Rigts Atrocities in
International Law Beyond the Nuremberg Legacy, Oxford.

Robertson G.: (2002) Crimes Against Humanity-The Struggle for Global Justice
London.

Safferling C.: (2001) Towards an International Criminal Procedure, Oxford.

Schabas W.A.: (2002) An Introduction to the International Criminal Court,
Cambridge.

Shelton D. (ed.) (2000) : International Crimes, Peace, and Human Rights: The
Role of the International Criminal Court, New York.

Cmupnosa H.H.: (2001) Mexdynapodnoe eymanumaproe npaso, CaHKT-
Iletepbypr.

Sunga L.S.: (1997) The Emerging System of International Criminal Law
— Developments in Codification and Implementation, The Hague.

Triffterer O.: (1989) Efforts to Recognize and Codify Internatonal Crimes, Revie
international de droit penal, Vol.60 , ler et 2e trimestres, str. 31-88.

Vasilijevi¢ V.: (1973) Nova medunarodna krivicna dela u jugoslovenskom
krivicnom zakonodavstvu, Anali Pravnog fakulteta u Beogradu, broj 2.

Vasilijevi¢ V. A.: (1971) Sudenje pred Medunarodnim vojnim sudom u
Nirnbergu i razvoj medunarodnog krivicnog prava, Jugoslovenska revija za
medjunarodno pravo, broj 3.




